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STATE  V.  VANCE. 
No.  2039.    Decided  July  13,  1910  (110  Pac.  434). 

1.  Indictment  and  Information — Election  Between  Charges — 
MEAif  s  or  Cause  of  Death.  The  count  of  an  Indictment  averring 
that  on  a  certain  day  defendant  beat,  kicked,  and  bruised  de- 
ceased, and  the  next  day  administered  poison  to  her,  and  that, 
by  means  of  all  this,  she  became  mortally  sick,  and  of  the  mortal 
sickness  thereby  occasioned  she  died,  charges  but  one  means 
or  cause  of  death,  the  combined  effect  of  the  two  transactions, 
BO  that  no  election  by  the  state  can  be  required  on  the  theory 
of  Its  being  alleged  that  the  death  was  caused  by  different  means. 
(Page  17.) 

2.  Homicide — Indictment — ^Variance — ^Meians  or  Causes  of  Death. 
Where  an  indictment  charges  death  to  have  been  caused  by  co- 
operating causes,  there  can  be  no  conyictlon  on  evidence  that  it 
was  caused  by  one  of  them  singly.     (Page  IS.) 

8.  CmiMiNAi.  Law — ^Expert  Testimony — ^ESffect — ^Means  or  Cause 
or  Death.  While  ordinarily  a  jury  after  considering  and  weigh- 
ing purely  opinion  evidence  contrary  to  their  own  knowledge 
and  experience  may  disregard  it  entirely,  they  may  not  do  so 
irhere  witnesses,  though  testifying  as  experts,  testify  to  symi>- 
toms  and  conditions  actually  seen  and  observed  by  them;  and 
irhere  experts  describe  to  the  Jury  the  conditions  as  they  have 
observed  them  on  an  autopsy,  and  the  effects  attributable  to 
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such  conditions,  and  state  that  there  were  no  internal  evi- 
dences of  injury  from  the  beating  of  deceased,  and  that  she  did 
not  die  from  either  the  beating  alone  or  from  the  shock  there- 
from, but  from  the  combined  effect  of  these  and  poison,  and 
such  evidence  stands  unimpeached,  it  may  not  be  ignored,  and 
the  jury  authorized  to  find  that  death  resulted  from  the  beating 
alone.    (Page  22.) 

4.  HoMiciDK — ^Evn)ENC»— Dying  Declarations.  Dying  declarations 
may  be  either  In  writing  or  oral,  and  where  there  are  both.  If 
otherwise  competent,  either  or  both  may  be  given  in  evidence. 
(Page  24.) 

5.  Criminal  Law — ^Evidkncb — ^Res  Gestae.  Deceased  on  arising 
from  the  kitchen  floor  where  defendant  had  knocked  her  went 
onto  the  porch,  and,  calling  to  a  neighbor,  said  that  defendant 
was  killing  her.  Then  as  defendant  was  in  the  act  of  closing 
the  kitchen  door  she  returned,  when  he  again  seized  her,  threw 
her  on  the  floor,  and  kicked  her.  Held,  that  the  statement  to 
the  neighbor  was  part  of  the  res  gestae.    (Page  24.) 

6.  Criminal  Law — EjVidencb — Declaration  of  Deceased  in  Defend- 
ant's Presence.  Statement  of  deceased,  though  made  when  she 
was  out  of,  and  defendant  in,  the  house,  having  been  made  when 
he  must  have  heard  it,  was  made  in  his  presence  as  regards 
its  admissibility.    (Page  25.) 

7.  Criminal  Law — ^EJvidence — Testimony  Taken  at  Preliminary 
Hearing.  That  witness  was  a  nonresident  of  and  absent  from 
the  state  at  the  time  of  the  trial  is  sufficient,  under  Comp.  Laws 
1907,  section  4513,  subd.  4,  to  authorize  his  testimony,  taken  at 
the  preliminary  hearing  in  the  presence  of  defendant  and  with 
opportunity  to  him  to  cross-examine,  to  be  given  at  the  trial.^ 
(Page  26.) 

8.  Criminal  Law — Reception  of  Evidence — ^Rioht  to  be  CJon- 
fronted  with  Witnesses.  The  constitutional  rights  of  defend- 
ant to  be  confronted  by  the  witnesses  against  him  are  not  vio- 
lated by  Comp.  Laws  1907,  section  4513,  subd.  4,  authorizing 
testimony  taken  at  the  preliminary  hearing,  in  the  presence  of 
defendant  and  with  opportunity  to  him  to  cross-examine,  to  be 
given  at  the  trial;  witness  being  then  a  nonresident  of  and 
absent  from  the  state.'    (Page  26.) 

9.  Criminal  Law — ^Trial — ^Amending  Stenographer's  Cebtificatb 
— ^Testimony  at  Preliminary  Hearing.  If  the  provision  of 
Comp.  Laws  1907,  section  4670,  that  the  stenographer  taking  in 
shorthand  the  testimony  at  the  preliminary  hearing  in  a  homi- 
cide case  shall  transcribe  his  notes  in  long-hand,  and  oertify 
that  the  transcript  contains  "a  correct  statement  of  testimony 
and  proceedings  in  the  case,"  is  not  technically  satisfied  by  a 


^  State  V.  King,  24  Utah,  482,  68  Pac.  418,  91  Am.  St  Rep.  808. 
*  State  T.  King,  supra. 


Digitized  by 


Google 


State  v.  Vance. 


certificate  "that  the  above  and  foregoing  is  a  full,  true,  and  cor- 
rect transcript  of  all  the  proceedings  therein/'  the  defect  is 
formal,  and  may  be  amended  at  the  triaL    (Page  27.) 

10.  Criminal  Law — Testimony  at  Prkliminabt  Heabing — ^Pelinq 
Original  Notes — Statutes.  The  provision  of  Comp.  Laws  1907, 
section  4670,  that,  if  at  the  preliminary  hearing  in  a  homicide 
case  accused  is  held  for  trial,  the  stenographer  shall,  "within 
ten  days  after  the  close  of  such  examination,  transcribe  his  said 
shorthand  notes  into  longhand,  and  certify  and  file  the  same 
with  the  clerk  of  the  district  court  .  .  .  and  shall  in  all 
cases  file  his  original  notes  with  said  clerk,"  even  if  implying 
that  the  original  notes  must  be  filed  within  said  ten  days,  is 
merely  directory  as  to  the  time  limit  for  all  purposes;  so  that, 
in  the  absence  of  claim  of  prejudice  to  defendapt  from  the 
original  notes  not  being  filed  in  such  time,  it  was  not  error  to 
allow  the  filing  thereof  at  the  trial,  and  to  admit  in  evidence 
the  transcript  of  the  testimony  of  an  absent  witness  taken  at 
the  preliminary  hearing.     (Page  28.)    . 

11.  Witnesses — Caoss-EiXAMiNATioN  of  Accusei>— Scope.  Under 
Comp.  Laws  1907,  section  5012,  declaring  the  rules  of  evidence 
in  civil  cases  applicable  in  criminal  cases,  except  where  other- 
wise provided,  and  section  5015  providing  that,  if  a  defendant 
offers  himself  as  a  witness,  he  may  be  cross-examined  by  counsel 
for  the  state  the  same  as  any  other  witness,  the  propriety  of  a 
question  on  cross-examination  of  one  accused  of  crime  depends 
on  whether  it  would  be  proper  if  asked  of  any  other  witness. 
(Page  32.) 

12.  Witnesses — Cboss-Examination  of  Accused— Scope.  As  to 
whether  accused  has  made  certain  admissions  or  has  made  state- 
ments of  material  facts  against  himself,  and  everything  which 
may  contradict,  modify,  explain,  or  make  clearer,  limit,  or  en- 
large the  meaning  of  the  statement  made  by  him  while  testify- 
ing, may  be  inquired  into  on  cross-examination;  but  the  inquiry 
must  be  limited  to  the  subject-matters  gone  into  by  him  in  hia 
testimony  in  chief.    (Page  32.) 

13.  Witnesses — Cboss-Examination  of  Accused— Scope.  Though, 
where  accused  as  a  witness  denies  that  he  committed  or  was 
connected  with  the  commission  of  the  criminal  act  or  acta  con- 
stituting the  ofTense  for  which  he  is  being  tried,  his  cross- 
examination  may  ordinarily  extend  to  the  whole  range  of  facta 
which  in  some  way  are  related  to  the  offense,  yet  where  he 
limits  his  statements  to  negativing  or  explaining  mere  isolated 
facts,  or  merely  states  what  occurred  at  a  particular  time  and 
place,  then  what  occurred  at  such  time  and  place  ordinarily 
constitutes  the  subject-matter  on  which  he  testified,  so  that  hia 
cross-examination  should  be  limited  thereto.     (Page  32.) 
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14.  W1TNB88IB — CBOss-ExAicmATioN  OP  Accused — Scope.  Defendant 
In  a  criminal  case  in  his  testimony  in  chief  having  neither 
directly  or  indirectly  denied,  nor  in  any  way  negatived,  his 
connection  with  the  beating  of  deceased,  but  left  the  subject 
untouched,  requiring  him  on  cross-examination  to  answer  ques- 
tions relating  to  conversations  and  statements  respecting  the 
beating,  and  deceased's  condition  attributable  thereto,  and  which 
were  not  proper  as  affecting  his  credibility  or  the  weight  that 
should  be  given  to  his  testimony,  was  error.'   (Page  33.) 

15.  WrrNBSSBS — ^Pbiviudqe — ^Waiveb — Cboss-Examikation  op  Accus- 
ed. Defendant  in  a  criminal  case,  when  taking  the  stand  as  a 
witness,  does  not  waive  his  rights  with  regard  to  testifying 
against  himself,  which  in  legal  effect  he  is  required  to  do  where 
his  cross-examination  is  carried  beyond  its  legitimate  scope. 
(Page  34.) 

Appeal  from  District  Court,  Third  District — Hon,  Oeo. 
0.  Armstrong,  Judge. 

Thomas  Vance  appeals  from  a  conviction  of  murder. 

Reversed,  and  new  trial  granted. 

W.  L.  Magimtis,  A.  S.  Maginnis  and  Jno,  F.  Tohin  for 
appellant 

A.  B.  Barnes,  Attomey-Gteneral,  for  the  State. 

appellant's  points. 

Where  an  indictment  charges  death  to  have  been  caused 
by  two  causes  there  can  be  no  conviction  on  evidence  that  it 
was  caused  by  one  of  them  singly.  (State  v.  Smithj  67  Me. 
886 ;  State  v.  Lincoln,  49  N.  H.  464,  470-71 ;  Mills  v.  State, 
62  Ind.  187,  192 ;  State  v.  Palmer,  35  Me.  9 ;  State  v.  Bur- 
gess, 40  Me.  592;  Burgess  v.  State  [Miss.],  33  So.  499; 
Hill  V.  State,  72  Miss.  527,  17  So.  375;  1  Bishop  Criminal 
Proced.,  sec.  426;  1  Wharton  Crim.  Law,  423;  Wharton 
Crim.  P.  &  P.,  sec.  293;  State  v.  Spencer,  15  Utah  149; 
People  V.  Siveeny,  55  Mich.  586-589.) 


*  state  V.  Shockley,  29  Utah,  26,  80  Pac.  865,  110  Am.  St  EeiK 
689;  SUte  v.  WUlianui,  103  Pac.  250. 
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An  indictment  chargiiig  several  criminal  acts,  all,  how- 
ever, as  a  part  of  the  same  transaction,  and  as  constituting 
one  crime,  charges  but  one  offense.  (People  v.  Hill,  3  Utah 
334,  3  Pac  75 ;  Hawker  v.  The  People,  75  K  Y.  487 ;  State 
V.  PoHer,  26  Mo.  201 ;  State  v.  Lincoln,  49  N.  R  464,  at 
470-71.) 

The  rule  of  law  is,  and  we  understand  it  applies  equally 
to  criminal  and  civil  cases  to  the  defendant  or  any  other  wit- 
nesses that  a  witness  must  only  be  cross-examined  upon  the 
matters  brought  out  in  his  direct  examination.  (People  v. 
Smith  [Cal.],  99  Pac.  Ill;  Swmmer  v.  Blair,  9  Kan.  521; 
Da  Lee  v.  Blackburn,  11  Kan.  190;  Phillips  v.  Elwell,  14 
O.  S.  240 ;  Haynes  v.  Ledyard,  33  Mich.  319 ;  State  v.  Tester- 
man,  68  Mo.  411 ;  People  v.  McGungill,  41  Cal.  430 ;  People 
V.  O'Brien,  96  Cal.  171,  180,  31  Pac.  45;  People  v.  Ar- 
righini,  122  Cal.  121,  54  Pac.  591 ;  People  v.  Gallagher,  100 
Cal.  466,  475,  476,  35  Pac.  80.) 

If  the  dying  statement  in  writing  was  admissible  the  oral 
statements  were  not  admissible.  Where  the  statement  is  com- 
mitted to  writing,  it  is  essential  to  produce  the  writing  which 
is  the  best  evidence.  (Vol.  1,  Greenleaf's  Ev.,  sec.  161; 
Trawter's  case,  1  E.  P.  C.  356 ;  People  v.  Trcwy,  1  Utah  343, 
346 ;  Collier  v.  State,  20  Arl.  36 ;  Rex  v.  Gay,  7  C.  &  P.  230 ; 
Rex  V.  Reason,  1  Strange  499 ;  Boulden  v.  State,  15  So.  341; 
3  Russell  on  Crimes  (Intemat.  Ed.),  page  394;  1  Wharton 
Criminal  Law,  sec.  679.) 

respondent's  points. 

It  is  the  contention  of  the  state  that  there  is  but  one  offensq 
charged  in  the  third  count,  that  is,  murder,  which  is  charged 
to  have  been  committed  by  two  different  means,  or  rather  by 
the  combination  of  two  different  means. 

Such  pleading  is  permitted  by  express  provision.  (Sec. 
4734,  C.  L.  Utah  1907;  Sec.  4161,  C.  L.  Utah  1907;  see, 
also.  King  v.  State  [Ala.],  34  So.  683;  2  Hawking's  Pleaa 
of  the  Crown,  p.  251 ;  Wharton  on  Homicide  [3rd  Ed.],  sec 
563,  p.  848;  Bishop's  Directions  and  Forms  [2nd  Ed.],  sees. 
20  and  536 ;  Bishop's  New  Criminal  Procedure,  vol.  1,  sees. 
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453  and  434;  Wharton's  Criminal  PL  and  Pr.  [9th  Ed.], 
sec  253;  Kerr  on  Homicide,  sec.  245;  Anderson  v.  U.  8., 
170  U.  S.  481;  8t.  Clair  v.  U.  8.,  154  U.  S.  134;  8t(Ue  v. 
Edmorvdson,  3  Tex.  162;  8iale  v.  Feister  [Om],  50  Pac. 
661;  People  v.  Davis,  66  K  Y.  95;  Jackson  v.  8tate,  39 
Oh.  St  37.) 

Where  an  offense  charged  may  be  committed  by  two  differ- 
ent means,  not  only  may  its  commission  by  both  means  be 
charged  in  one  count,  but  proof  of  the  offense  committed 
by  either  means  will  sustain  the  allegation.  (State  v.  Hewes 
[Kan.],  57  Pac  959 ;  8tate  v.  O'Neil,  51  Kan.  651 ;  Bishop'j 
New  Crim.  Pro.,  vol.  1,  sec.  453,  sub-division  2;  Com.  v. 
Stafford,  12  Gushing  619;  Com.  v.  Macloon,  101  Mass.  1.) 

The  evidence  for  the  prosecution  should  not  be  held  in- 
sufficient solely  because  it  is  disconnected,  weak  and  incon- 
sistent, if  taken  together  it  may  satisfy  the  jury  beyond  a 
reasonable  doubt.  (12  Cyc,  page  490,  subdivision  2 ;  Howard 
V.  State,  108  Ala.  571,  la  So.  813;  Cyc,  vol.  12,  page  492, 
subdivision  5 ;  Kossakowski  v.  People,  177  111.  563,  53  N.  E. 
115 ;  Williams  v.  People,  166  111.  132,  46  N.  E.  749 ;  Davis 
V.  People,  114  111.  86,  29  K  E.  192 ;  Com.  v.  Salyards,  158 
Pa.  St.  501,  27  Atl.  993 ;  Elliott  on  Evidence,  vol  4,  sees. 
2710-2713.) 

If  there  were  a  series  of  circumstances  leading  to  the  con- 
clusion of  guilt,  a  verdict  of  guilty  might  satisfactorily  be 
pronounced.  (Wills  Cir.  Evidence,  p.  235 ;  Trials  for  Mur- 
der by  Poisoning,  pp.  42-43 ;  Com.  v.  Dam,  211  Pac.  507, 
60  Atl.  1070 ;  Reese's  Med.  Juris.  &  Toxicology,  443 ; 
Zoldoski  V.  State  [Wis.],  52  N.  W.  778.) 

The  testimony  was  sufficient  to  justify  such  verdict.  Such 
being  the  case,  this  court  will  not  disturb  the  verdict.  (State 
V.  McCune,  16  Utah  174;  State  v.  Halford,  17  Utah  482; 
State  V.  Webh,  18  Utah  444;  State  v.  Endsley,  19  Utah  478.) 

A  witness  may  state  the  substance  of  a  dying  statement. 
Identical  words  need  not  be  given.  (Wharton  on  Homicide 
[3rd  Ed.],  p.  1022;  State  v.  Carrington,  15  Utah,  480;  21 
Cyc.  981;  Wharton  on  Homicide  [3rd  Ed.],  1019;  State  v. 
Schmidts,  73  la.  469,  35  U.  S.  690.) 
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The  defendant  having  taken  the  stand  in  his  own  behalf^ 
thereby  subjected  himself  to  cross-examination  upon  the  same 
tenns  as  any  other  witness.  (Section  6016,  Compiled  Laws 
of  Utah  1907.)  The  limits  of  such  a  cross-examination  are 
within  the  sound  discretion  of  the  trial  court  (People  v. 
Eite,  8  Utah  461 ;  People  v.  Larsen,  10  Utah  143 ;  State  v. 
Shockley,  29  Utah  48;  State  v.  Welh,  64  Kan.  151.) 

FEICK,  J. 

Appellant  was  convicted  of  the  crime  of  murder  in  the  first 
degree,  and  sentenced  to  suffer  death. 

The  information  contains  three  counts.  In  the  first  count 
it  is,  in  substance,  alleged  that  on  the  26th  day  of  November, 
1907,  the  appellant  committed  the  crime  of  murder  in  the 
first  degree  by  assaulting  one  Mary  Vance  with  the  specific 
intent  to  take  her  life,  and,  with  that  intent  and  purpose, 
willfully,  unlawfully,  feloniously,  deliberately,  premedi- 
tatedly,  and  of  his  malice  aforethought,  with  his  fists,  hands, 
and  feet  did  strike,  kick,  beat,  and  bruise  the  said  Mary 
Vance,  and  did  then  and  there,  and  thereby,  inflict  upon 
the  body  of  the  said  Mary  Vance  a  mortal  contusion,  bruise, 
and  wound,  from  which  the  said  Mary  Vance  languished 
until  the  8th  day  of  December,  1907,  when  she  died  from 
the  contusion,  bruise,  and  wound  aforesaid.  The  acts  of 
appellant  and  the  means  used  by  him  to  produce  the  death  of 
the  said  Mary  Vance  are  alleged  with  much  particularity, 
and  the  count  contains  a  complete  charge  of  murder  in  the 
first  degree,  and  states  a  complete  transaction.  In  the  second 
count  appellant  is  charged  with  having  committed  the  crime 
of  murder  on  the  27th  day  of  November,  1907,  by  administer- 
ing poison  to  one  Mary  Vance  with  the  specific  intent  to 
take  her  life,  and  that  said  Mary  Vance  took  said  poison, 
and  that  by  reason  thereof  she  became  mortally  sick  and 
languished  until  the  8th  day  of  December,  1907,  when  she 
died  from  the  effects  of  the  poison  so  taken  as  aforesaid  In 
this  coimt  all  the  essential  ingredients  constituting  murder 
in  the  first  d^ree  by  administering  poison  as  a  means  of 
death  are  alleged,  and  it  is  further  alleged  that  appellant 
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committed  the  crime  by  the  means  of  said  poison*  In  the 
third  count  all  the  allegations  of  the  first  count  are  set  forth 
at  length  with  the  exception  that  it  is  not  stated  that  the 
beating,  bruising,  and  kicking  resulted  in  death.  In  this 
count  are  also  set  forth  in  full  all  the  allegations  contained 
in  the  second  count,  excepting  the  statement  that  death  was 
caused  by  the  poisoning.  After  repeating  the  statements  con- 
tained in  the  first  and  second  coimts  as  aforesaid,  the  cause 
of  death  is  stated  in  the  third  count  as  follows:  "That  by 
means  whereof,  to  wit,  the  striking,  kicking,  beating,  and 
bruising  of  the  said  Mary  Vance  .  .  .  and  the  drink- 
ing of  the  water  and  poison  as  aforesaid,  the  said  Mary 
Vance  became  mortally  sick  and  distempered  in  her  body, 
and  the  said  Mary  Vance  of  the  beating,  kicking,  and  bruis- 
ing aforesaid  and  of  the  poison  aforesaid  so  by  her  taken, 
drank,  and  swallowed  as  aforesaid,  and  of  the  mortal  sick- 
ness and  distemper  occasioned  thereby,"  she  languished  from 
the  27th  day  of  November,  1907,  until  the  8th  day  of  Decem- 
ber, 1907,  when  she  "of  the  said  mortal  sickness  occasioned 
by  the  said  beating,  kicking,  bruising,  and  poison  aforesaid 
died;  and  so  the  said  Thomas  Vance,  the  said  Mary  Vance, 
in  the  manner  and  form  aforesaid,  willfully,  unlawfully, 
deliberately,  premeditatedly,  feloniously,  and  of  his  malice 
aforethought  did  kill  and  murder."  After  the  state  rested 
the  appellant  requested  the  court  to  require  the  state  to  elect 
on  which  count  of  the  information  the  state  would  ask  a  con- 
viction. To  this  request  the  district  attorney  replied :  "The 
state  will  elect  to  stand  upon  the  count  of  the  information 
which  charges  that  death  resulted  from  beating  and  poison- 
ing, which,  I  understand,  is  the  third  count  in  the  informa- 
tion." The  state  having  elected  to  stand  on  the  third  count, 
appellant  interposed  a  further  motion  by  whiph  he  requested 
the  court  to  require  the  state  to  further  elect  on  which  charge 
in  the  third  count,  namely,  the  beating  and  bruising,  or  the 
administering  of  poison,  the  state  would  ask  to  go  to  the 
jury.  This  motion  was  opposed  by  the  state  and  was  over- 
ruled by  the  court,  to  which  ruling  the  appellant  duly  ex- 
cepted and  assigns  the  ruling  as  error.     In  view  that  prac- 
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tically  the  same  question  arises  upon  another  assignment 
rektive  to  the  giving  of  a  certain  instruction,  which,  in 
turn,  involves  some  of  the  facts,  we  will  first  state  what  we 
deem  to  be  the  salient  facts  in  the  case. 

The  undisputed  facts,  as  deduced  from  the  state's  evi- 
dence, relative  to  the  beating,  kicking,  and  bruising  are  sub- 
stantially as  follows:  Appellant  and  the  deceased  on  the 
26th  day  of  November,  1907,  and  for  more  than  twelve 
years  prior  thereto,  sustained  the  relation  of  husband  and 
wife.  They  lived  together  in  Salt  Lake  City,  with  their 
children,  four  in  number,  ranging  in  age  from  two  to  twelve 
years.  Appellant  was  apparently  a  poor  man,  and  his  wife 
and  family  were  dependent  upon  his  daily  labor  for  support. 
Appellant  was  at  work  on  the  26th  day  of  November,  1907, 
and  a  little  after  the  noon  hour  of  that  day  came  home  for 
his  midday  meal.  After  all  the  family,  including  the  de- 
ceased, had  taken  their  places  at  the  table  and  had  been 
eating,  appellant  requested  the  deceased  to  refill  his  cup  with 
coffee.  The  deceased  proceeded  to  pour  the  coffee  into  ap- 
pellant's cup,  and  in  doing  so  poured  more  coffee  into  the  cup 
than  he  desired,  whereupon  he  said :  "Didn't  I  tell  you  not 
to  pour  my  cup  so  full  of  coffee  ?"  To  this  deceased  answered 
that  she  did  not  hear  appellant's  request.  After  some  heated 
words,  appellant  picked  up  the  cup  of  coffee  and  threw  the 
coffee  in  the  face  of  the  deceased,  and  threw  the  cup  against 
the  wall  and  broke  it.  Appellant  then  picked  up  a  chair,  but 
the  deceased  admonished  him  not  to  strike  her  with  it.  He 
put  down  the  chair,  and  said :  "God  damn  you,  I'll  kill  you." 
He  then  approached  the  deceased,  and  with  his  clenched  fist 
struck  her  on  or  near  the  shoulder  and  knocked  her  down, 
and  she  fell  against  the  kitchen  stove,  which  was  in  the  same 
room  in  which  the  family  were  then  eating  dinner.  The 
deceased  fell  against  the  "middle  part"  of  the  stove  with  her 
left  side.  When  this  occurred,  the  children,  or  some  of  them, 
screamed,  and  the  deceased  got  up  from  the  kitchen  floor 
and  went  through  the  door  which  led  from  the  kitchen  to  the 
rear  porch,  and  from  there  called  to  a  neighbor,  a  Mrs. 
Wunderlich,  who  testified  as  follows:    "She  (the  deceased) 
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said :  'Mrs.  Wunderlich,  go  telephone  for  the  police.  He  is 
killing  me.'  I  said :  'Who  V  She  said :  "Tom  Vance,  the 
brute  which  I  call  my  husband.'  Then  she  went  into  the 
house  again."  Mrs.  Wunderlich  was  standing  in  her  own  back 
yard,  which  was  adjoining  the  back  yard  and  porch  on  which 
the  deceased  stood  while  she  was  talking  to  Mrs.  Wunderlich 
as  above  stated.  Mrs.  Wunderlich  says  that  the  deceased 
was  but  a  short  distance  from  the  door  leading  from  her 
kitchen  to  the  rear  porch,  and  that,  while  the  foregoing  state- 
ments were  made  by  the  deceased,  she  was  about  ten  feet  or 
such  a  matter  from  Mrs.  Wunderlich.  When  the  deceased 
returned  to  the  kitchen,  appellant  resumed  the  attack  upon 
her,  and  seized  her  with  his  hands  "striking  her  and  throw- 
ing her  down  on  the  floor."  After  deceased  fell,  appellant 
kicked  her,  and  she  exclaimed,  "Tom !  you  have  killed  me." 
When  appellant  kicked  her,  she  was  lying  on  the  kitchen  floor 
with  her  back  towards  him,  and  the  eldest  daughter,  who 
was  present  and  saw  and  heard  all  that  occurred,  says  that 
appellant  "kicked  her  (deceased)  on  the  thigh."  Within  a 
few  seconds  after  the  kicking  occurred,  the  deceased  arose 
from  the  floor,  sat  down  on  a  chair  by  the  table  at  which  ap- 
pellant had  resumed  his  seat  just  preceding  her.  Appellant 
finished  his  meal,  and  "had  a  smoke,"  and  in  a  short  time 
left  the  house  to  go  to  his  work.  After  appellant  left  the 
house,  the  eldest  daughter,  in  describing  the  deceased's  condi- 
tion, said :  "She  looked  kind  of  pale.  She  was  trembling." 
About  one  hour  and  a  half  after  the  beating  and  kicking,  the 
same  daughter  says  the  deceased  "got  herself  and  the  baby 
ready  and  went  to  town."  The  "baby"  was  about  two  years 
old,  and  the  deceased  carried  him  about  two  blocks  to  the 
street  car  line.  At  about  five  o'clock  in  the  evening  the  de- 
ceased returned  from  town,  and  helped  some  in  preparing 
the  evening  meal,  but  did  not  herself  eat  anything.  After 
supper  appellant  in  hearing  the  children  rehearse  some  of 
their  lessons  found  fault  with  the  eldest  daughter  because 
she  did  not  have  her  lesson,  when  the  deceased  spoke  to  him, 
and  said,  "I  have  had  Lena  helping  me  to-day.  If  you  want 
to  quarrel  with  anybody  you  can  quarrel  with  me."     This 
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is  all  that  passed  between  the  deceased  and  appellant  that 
evening.  Appellant  and  the  deceased  usually  slept  together 
in  the  front  room,  but  on  the  night  in  question  he  slept  in  the 
front  room  with  some  of  the  children,  while  she,  with  the 
other  children,  slept  in  what  is  designated  as  the  "middle 
rooHL"  The  house,  it  seems,  was  divided  into  three  rooms. 
The  one  next  to  the  street  was  designated  the  front  room, 
the  next  one  the  middle  room,  and  the  one  to  the  rear  where 
the  trouble  arose  was  the  kitchen  and  dining  room.  Deceased 
got  up  first  the  next  morning  and  prepared  breakfast  for  the 
family,  including  appellant,  after  which  he  left  to  go  to  his 
work.  Nothing  passed  between  them  that  morning.  The 
deceased  did  not  seem  well  this  morning,  and,  after  making 
some  preparation  for  dinner,  but  before  the  dinner  hour  had 
arrived,  she  lay  down  on  the  bed  in  the  middle  room.  Before 
lying  down  she  filled  an  ordinary  drinking  glass  or  tumbler 
nearly  full  of  water,  which  she  took  from  the  water  bucket. 
The  water  had  been  taken  from  a  flowing  well  in  a  neighbor's 
yard,  where  the  family  obtained  its  water  supply  for  domestic 
use.  She  set  the  tumbler  with  the  water  on  the  end  of  a 
sewing  machine,  which  was  just  inside  and  near  the  door  lead- 
ing from  the  kitchen  into  the  middle  room  at  the  head  of 
the  bed.  That  is,  the  machine  was  about  three  feet  long  and 
was  standing  between  the  door  and  the  head  of  the  bed  on 
which  the  deceased  was  lying.  Just  before  and  about  the 
time  the  deceased  lay  down  on  the  bed,  she  looked  pale,  and, 
as  the  witness  expressed  it,  was  "trembling."  It  seems  that 
«ome  time  after  the  deceased  went  into  the  middle  room  to 
lie  down  on  the  bed  Mrs.  Wunderlich  and  Mrs.  Amanda 
Vance  Ward,  a  sister  of  the  deceased,  called  upon  her,  and 
during  that  time,  at  the  request  of  the  deceased,  made  an 
examination  of  her  body,  and  discovered  a  bruise  four  or  five 
inches  long  and  nearly  as  wide  as  the  witness'  hand  on  the 
ri^t  side  of  the  vagina.  The  color  of  the  bruised  portion, 
the  vntness  said,  was  "as  black  as  it  could  get"  There  were 
no  other  bruises  or  marks  discovered  on  deceased's  body  at 
that  time.  The  two  women  left  deceased's  home  some  time 
before  the  noon  hour.     A  little  after  twelve  o'clock  noon, 
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appellant  came  home  to  dinner.  The  eldest  daughter,  who, 
apart  from  the  yomiger  children,  was  the  only  person  who 
saw  what  occurred,  in  referring  to  what  appellant  did,  says: 
"He  came  home,  washed  his  hands,  and  was  talking  to  Albert 
and  playing  with  him.  Then  he  asked  Florence  where  mama 
was.  She  said:  *She  is  in  there  on  the  bed  lying  down.' 
He  walked  up  to  the  door  and  put  his  hand  on  the  door  casing 
and  looked  in.  Then  turned  around  and  came  away.'*  Fol- 
lowing this  testimony  the  record  shows  the  following  ques- 
tions and  answers :  "Q.  Well,  now,  just  describe  his  posi- 
tion when  he  had  his  hand  on  the  door  casing.  You  could 
see  his  hand  all  the  time,  could  you  ?  A.  Yes,  sir.  Q.  Could 
you  see  the  rest  of  hid  body  ?  A.  I  could  see  his  side.  Q.  Do 
you  know  whether  or  not  he  was  in  that  room  during  any 
other  time  that  noon  ?  A.  No,  sir.  I  don't  think  he  was. 
I  don't  think  he  was  in  there  at  all."  After  this  appellant  ate 
his  dinner,  and  in  about  twenty  minutes  thereafter  left  to 
go  to  his  work  again.  We  remark  here  that  the  doctor  who 
attended  the  deceased  during  her  last  illness  from  the  27th 
day  of  November  until  the  8th  day  of  December,  1907,  in 
making  an  examination  of  her  body  on  the  evening  of  the 
27th  of  November,  and  again  some  time  thereafter,  found 
external  evidences  of  physical  injury  which  he  says  was  in 
the  "crotch"  at  the  place  before  mentioned,  and  that  he  at  no 
time  discovered  any  other  bruises  or  marks  of  any  conse- 
quence on  her  body.  One  other  witness  says  that  deceased 
was  bruised  on  the  abdomen,  but  the  bruised  part  is  not 
located.  The  doctor  who  made  the  autopsy  testified  that  he 
foimd  two  bruises  on  deceased's  body.  One  he  locates  and 
describes  as  the  other  witnesses  did,  and  the  other  he  says 
was  on  the  lower  part  of  the  abdomen  on  a  direct  line  from 
the  hip  to  the  pubis,  and  was  about  one  and  one-half  inches 
long  by  about  three-fourths  of  an  inch  wide.  No  other 
bruises  or  marks  were  discovered  on  the  body  of  the  deceased. 
Both  her  attending  physician  and  the  county  physician  who 
made  the  autopsy  agreed  that  there  were  no  internal  evidences 
of  injury  that  was  caused  by  or  arose  from  the  external  bruises 
referred  to,  and  that  the  deceased  did  not  die  from  the  shock 
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which  in  all  probability  resulted  from  the  beating  and  kicking 
inflicted  by  appellant  upon  the  body  of  the  deceased.  Both 
physicians,  in  substance,  testified  that  death  was  not  caused 
from  either  the  bruises  alone  or  the  shock  alone,  but  was 
caused  by  a  co-operation  or  combination  of  the  beating,  kick- 
ing, and  bruising  and  the  effect  of  the  poison. 

The  evidence  on  the  part  of  the  state  with  regard  to  the 
poisoning  is,  in  substance:  That  appellant  about  a  year 
prior  to  the  occurrences  above  narrated  had  received  some 
injury  to  his  hand.  That  at  that  time,  upon  a  prescription, 
he  obtained  from  a  firm  of  druggists  in  Ogden,  where  he  and 
his  family  then  lived,  certain  tablets  which  were  to  be  used 
on  his  injured  hand  by  being  dissolved  in  water  and  the 
hand  washed  with  the  solution  as  an  antiseptic.  That  each 
tablet  contained  about  7.3  grains  of  bichloride  of  mercury, 
commonly  called  "corrosive  sublimate,"  which  is  an  intense 
poison.  That  these  tablets  were  kept  in  the  front  room 
where  appellant  slept  the  night  after  he  had  quarreled  with 
and  beaten  the  deceased  as  we  have  narrated.  That  both  the 
deceased  and  the  appellant  knew  that  the  tablets  were  in  the 
trunk  and  they  seemed  to  realize  that  they  contained  an  in- 
tense poison,  and  the  deceased  had  at  some  time  prior  to  the 
occurrence  suggested  that  appellant  bum  or  destroy  the  tablets, 
but  he  refused  to  do  so,  daiming  that  he  might  want  them 
for  some  injury  such  as  he  had  had  before.  This  was  the 
situation  when  the  appellant  went  to  the  door  of  the  room 
where  the  deceased  was  lying  on  the  bed  at  noon  of  the  27th 
day  of  November,  the  day  after  the  beating.  In  her  dying 
declaration  deceased  stated  that  she  was  lying  on  the  bed  with 
her  eyes  closed  during  the  dinner  hour  of  the  27th ;  that  on 
opening  her  eyes  she  saw  the  appellant  leave  her  bed  and  go 
out  of  the  middle  room  door;  that  some  time  after  appellant 
had  left  the  house  to  go  to  his  work  she  drank  some  of  the 
water  out  of  the  glass  or  tumbler  we  have  mentioned  and 
that  immediately,  or  at  least  within  a  comparatively  short 
time  after  drinking  the  water,  she  experienced  great  pain  in 
her  stomach  and  bowels  and  commenced  vomiting.  Deceased 
became  alarmed  and  sent  for  her  neighbor,  Mrs.  Wimderlich, 
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and  also  for  Mrs.  Amanda  Vance  Ward,  the  sister  to  whom 
we  have  already  referred.  Mrs.  Wimderlich  arrived  at  the 
home  of  the  deceased  about  two  or  half  past  two  o'clock  that 
afternoon,  and  she  says  that  when  she  arrived  the  deceased 
was  suffering  and  "screaming  with  pain,"  and  that  she  was 
vomiting  and  purging  from  the  bowels  almost  constantly. 
Mrs.  Wunderlich  says  that  she  discovered  a  tumbler  or  glass 
about  one-third  or  one-fourth  full  of  water  standing  on  the 
sewing  machine  near  the  head  of  the  bed  on  which  deceased 
was  lying ;  that  the  witness  saw  nothing  in  the  glass  but  water, 
which,  as  she  said,  contained  ^Tbubbles."  On  cross-examina- 
tion she  explained  this  by  stating  that  the  water  seemed  stale. 
She  emptied  the  water  out  doors  in  the  back  yard.  We 
remark  that  the  testimony  of  the  state  chemist  and  the  physi- 
cians was  to  the  effect  that  the  tablets  of  mercury  if  dropped 
into  the  water  whole  would  require  all  the  way  from  15 
minutes  to  an  hour  or  more  to  dissolve;  that  the  tablets  in 
question  could,  however,  be  crushed  between  the  thumb  and 
finger,  and,  if  so  crushed  before  depositing  in  the  water, 
would  dissolve  in  about  five  minutes,  more  or  less ;  that  there 
would  be  no  sediment  of  any  consequence,  but  that  there 
would  be  a  sharp  metallic  taste  to  the  water. 

Dr.  Kerr,  who  subsequently  attended  the  deceased,  waft 
telephoned  for  by  Mrs.  Wunderlich  after  she  arrived  at  the 
bedside  of  the  deceased,  but  the  doctor  for  some  reason  did 
not  see  her  until  about  seven  o'clock  on  the  evening  of  the 
27th.  We  shall  not  refer  to  the  evidence  of  the  doctors  with 
respect  to  the  symptoms  of  the  deceased,  but  shall  content 
ourselves  with  the  statement  that  the  symptoms  described  by 
all  the  witnesses  who  saw  the  deceased  on  the  afternoon  and 
evening  of  the  27th  day  of  November  and  thereafter  are  con- 
ceded by  the  doctors  who  testified  on  the  part  of  the  state 
to  describe  the  symptoms  of  mercurial  poisoning.  The  doc- 
tors further  testified  that  the  autopsy  disclosed  that  the  de- 
ceased had  received  into  her  stomach  some  corrosive  poison ; 
that,  while  the  symptoms  might  have  been  produced  in  part 
at  least  by  some  corrosive  poison  other  than  bichloride  of 
mercury,  yet,  when  all  the  symptoms  exhibited  by  the  de- 
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ceased  are  taken  together  with  the  evidences  that  were  dis- 
covered at  the  autopsy  in  a  portion  of  the  stomach  and  in  the 
intestinal  canal  of  the  deceased,  that  the  controlling  and 
predominant  symptoms  all  pointed  to  the  fact  that  the  effects 
discovered  were  produced  by  mercurial  poison.  In  this  con- 
nection it  is  but  just  to  state  that  the  evidence  disclosed  that 
bichloride  of  mercury  has  a  sharp  metallic  taste  of  which  the 
deceased  did  not  speak  in  her  dying  declaration,  or  at  any 
other  time.  Moreover,  another  witness,  Mrs.  Wunderlich, 
said  that  during  the  afternoon  of  the  27th,  while  the  deceased 
was  vomiting,  the  witness  discovered  the  odor  of  the  oil  of 
savin,  which  is  classed  among  the  corrosive  poisons,  and, 
among  other  things,  is  used  to  produce  an  abortion  or  mis- 
carriage. No  other  witness,  however,  detected  such  an  odor, 
and,  as  the  oil  is  quite  volatile  and  for  other  reasons  that  it  is 
not  necessary  to  state,  the  jury  were  authorized  in  concluding 
that  the  witness,  Mrs.  Wunderlich,  was  mistaken.  It  was 
also  the  theory  of  the  defense  that  the  deceased  attempted 
self-destruction.  The  theory  is  based  upon  the  claim  that 
the  deceased  and  the  appellant  did  not  live  happily  together; 
that  she  was  averse  to  bearing  more  children  both  on  account 
that  they  were  poor  and  because  she  was  at  times  at  least  not 
well.  There  was  also  some  evidence,  elicited  on  cross-ex- 
amination of  the  eldest  daughter  and  from  others  of  the 
state's  witnesses,  that  deceased  at  times  was  despondent ;  that 
on  some  such  occasions  she  had  said  that  she  were  better  dead, 
or  that  she  wished  she  were  dead ;  or  that  she  would  rather 
die  than  have  more  children.  There  was  no  evidence  what- 
ever that  the  deceased  was  pregnant  or  that  she  had  any  of 
the  poisons  above  referred  to  at  hand  except  the  tablets  we 
have  referred  to,  but  there  was  evidence  that  on  the  day  of 
the  beating  she  was  menstruating  and  the  autopsy  disclosed 
nothing  to  indicate  that  the  deceased  had  recently  been  preg- 
nant Moreover,  the  doctors  testified  that  the  ovaries  of  the 
deceased  were  normal. 

When  the  doctors  who  testified  for  the  state  were  asked  to 
state  the  cause  of  death,  they  stated  that  death  was  caused  by 
two  causes  oo-operating  together,  namely,  the  effects  of  the 
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beating,  kicking,  and  bruising  and  of  the  corrosive  poisoning. 
The  doctors  deduced  this  result  from  the  following  facts, 
namely,  that  a  fatal  dose  of  bichloride  of  mercury  is  all  the 
way  from  less  than  one  to  three  grains,  and  that  death  would 
ordinarily  result  from  a  fatal  dose  in  from  several  hours  to 
several  days  after  the  poison  was  taken  into  the  system ;  that 
under  the  circuanstances  it  was  impossible  to  say  how  much  in 
quantity  the  deceased  took  into  her  system  by  drinking  the 
water  from  the  tumbler,  and,  even  if  she  had  swallowed  one- 
half  or  more  of  the  seven  grains  contained  in  one  of  the 
tablets,  it  would  be  impossible  to  state  how  much  she  ejected 
by  the  violent  and  continued  vomiting;  that  what  can  be  said 
is,  that  an  uncertain  quantity  of  mercurial  poison  was  taken 
internally  by  the  deceased  as  was  shown  by  both  the  symp- 
toms before  death  and  by  the  autopsy  after  death;  that 
there  were  no  internal  evidences  that  the  beating  and  bruis- 
ing was  sufficient  to  produce  death  by  itself,  but  that  the  beat- 
ing and  bruising  produced  shock  which  lowered  the  vitality 
and  diminished  the  resisting  power  of  the  deceased,  and  thus 
made  the  deceased's  system  more  vulnerable  to  the  effects 
of  the  poison,  and  in  that  way  it  is  quite  natural  that  the 
deceased  should  languish  from  the  27th  day  of  November  to 
the  8th  day  of  December,  and  then  succumb  to  the  combined 
or  co-operating  effects  of  the  beating  and  bruising,  and  the 
poison.  It  was  also  made  to  appear  that  the  state  chemist, 
Mr.  Harms,  made  a  most  thorough  analysis  of  those  parts 
of  the  internal  organs  which  were  submitted  to  him  by  the 
physicians  who  conducted  the  autopsy.  He,  however,  dis- 
covered no  mercurial  or  other  corrosive  poison.  The  absence 
of  all  such  poison  is  however  readily  accounted  for  both  by  the 
state  chemist  and  the  physicians,  and  the  mere  fact  that 
such  poison  was  not  discovered  in  the  internal  organs  of  the 
deceased  after  death  was  by  the  physicians  not  deemed  of 
great,  much  less  of  controlling,  influence. 

The  second  motion  to  elect  was  based  upon  the  daim  that 
the  third  coimt,  like  the  two  preceding  ones,  referred  to  and 
covered  two  separate  and  distinct  transactions,  and  hence 
the  state  should  be  required  to  elect  upon  which  one  it  would 
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ask  a  conviction.     The  court  denied  the  motion,  and  in  our 
opinion  the  ruling  was  right,  although,  as  appears  from 
one  of  the  court^s  instructions  to  the  jury,  the  ruling  1 

was  based  upon  an  erroneous  theory.  The  ruling  of 
the  court  can  be  sustained  only  upon  the  theory  that,  although 
the  third  count  referred  to  two  separate  and  distinct  trans- 
actions, yet,  since  it  was  alleged  that  it  was  the  combined 
effect  arising  out  of  the  two  transactions  that  in  co-operating 
together  constituted  the  means  or  the  cause  of  death,  the 
third  count  in  legal  effect  stated  but  one  transaction  which 
consisted  in  stating  the  effect  produced  by  the  two  co- 
operating causes.  It  will  be  observed  that  in  the  first  count 
the  beating  and  bruising  was  charged  as  an  independent  means 
of  death.  This  was  followed  by  a  second  count  which  gave 
the  means  used  by  appellant  in  committing  the  murder  by 
the  administering  of  poison,  and  the  poison  was  alleged  as  a 
distinct  and  separate  means  of  death.  In  these  two  counts 
it  was  not  alleged,  and  was  not  intended  to  be,  that  the  ap- 
pellant caused  the  death  of  the  deceased  by  the  means  of 
beating  and  bruising  and  by  the  administering  of  poison, 
as  the  pleader  might  well  have  done,  but  the  charges  in  the 
two  counts  described  two  independent  transactions,  one  of 
which  occurred  one  day  and  the  other  upon  another  day,  but 
each  of  which  constituted  a  complete  statement  of  the  crime 
of  murder,  and  as  having  been  committed  by  separate  and 
distinct  means  on  different  days.  After  the  pleader  had  thus 
charged  that  the  murder  had  been  committed  in  two  ways  in 
the  two  counts,  he  added  a  third  count  in  which  he  simply 
repeated  the  charges  contained  in  the  two  counts  in  so  far  as 
the  charges  alleged  the  means  used  to  produce  death,  and  the 
third  count  was  completed  by  charging  that  the  death  of  the 
deceased  was  caused  by  the  mortal  sickness  which  was  pro- 
duced by  two  co-operating  means  or  causes,  namely,  the  beat- 
ing and  bruising  which  was  inflicted  upon,  and  the  poison 
which  was  administered  to,  the  deceased  by  appellant.  Two 
co-operating  causes  were  thus  stated  as  the  means  used  by  the 
appellant  to  accomplish  his  purpose.  The  statement,  in  the 
38  Utah— 2 
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form  it  was  thus  presented,  was  not  the  statement  of  the  use 
of  several  or  various  means,  but  it  was  a  statement  that  ap- 
pellant resorted  to  but  one  mode  or  means  to  accomplish  the 
death  of  the  deceased,  namely,  by  the  effect  of  two  co-operat- 
ing causes  which  in  combination,  and  not  singly,  produced 
or  caused  death.  The  pleader,  having  thus  fairly  and  clearly 
stated  that  two  co-operating  causes  when  acting  in  combination 
produced  death,  could  not,  in  fairness,  under  the  rules 
of  pleading,  claim  that  his  allegations,  single  and  re-  2 

strictive  as  they  were,  authorized  a  conviction  for  only 
one  of  the  causes,  but,  under  the  restricted  form  of  his  alle- 
gations, he  was  required  to  prove  that  the  two  causes  co- 
operated, and  that  death  resulted  from  their  combined  effect. 
If  the  pleader  had  desired  to  rely  upon  the  two  causes  sepa- 
rately as  well  as  upon  their  combined  effect,  he  easily  could 
have  done  so  by  stating  in  one  count  that  the  means  used  by 
the  appellant  to  kill  were  beating,  kicking,  bruising,  and  by 
administering  poison,  and  by  any  other  means  which  the 
pleader  thought  the  evidence  might  show  were  used.  Tho 
pleader  could  have  gone  further  and  stated  that  the  deceased 
was  killed  by  means  unknown,  and  thus  have  proved  any 
means  upon  the  trial.  Moreover,  under  our  statute  (section 
4734,  Comp.  Laws  1907),  the  means  could  have  been  stated 
in  the  alternative  in  the  same  count.  Again,  the  means  could 
have  been  stated  as  continuous ;  that  is,  that  whatever  means 
were  used  were  applied  and  continued  for  a  shorter  or  longer 
period  of  time,  and  that  death  was  ultimately  caused  by  the 
means  so  described.  Where  this  form  of  pleading  is  used, 
the  prosecutor  need  not  establish  anything  more  than  that 
death  resulted  from  any  one  or  more  of  the  means  alleged, 
or  that  it  was  produced  by  a  combination  of  two  or  more 
of  the  means  described.  This  rule  has  so  often  been  passed 
upon  and  enforced  by  the  courts  that  it  has  become  established 
beyond  dispute.  Among  numerous  other  cases  that  might 
be  cited  we  refer  to  the  following  well-considered  cases: 
King  v.  State,  137  Ala.  47,  34  South.  683;  State  v.  Mc- 
Donald,  67  Mo.  17;  Howard  v.  State,  34  Ark.  436;  Smith  v. 
Commonwealth,  21  Qrat.   (Va.)   811;  Anderson  v.  United 
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States,  170  TJ.  S.  492-500,  18  Sup.  Ct.  689,  42  L.  Ed.  1116; 
Joy  V.  State,  14  Ind.  143;  Merrick  v.  State,  63  Ind.  327; 
State  V.  Edmundsan,  43  Tex.  163 ;  Commonwealth  v.  Macloon, 
101  Mass.  23,  100  Am.  Dec.  89 ;  State  v.  Fiester,  32  Or.  254, 
50  Pac.  561 ;  People  v.  Davis,  56  K  Y.  95 ;  Jackson  v.  State, 
39  Ohio  St  37;  State  v.  E&iues,  60  Kan.  765,  57  Pac.  959; 
Commonwealth  v,  Stafford  (Mass.),  12  Cush.  619;  Oonzales 
V.  State,  5  Tex.  App.  584;  Stale  v.  Smith,  24  W.  Va.  820-821. 
See,  also,  Wharton  on  Homicide  (3d  Ed.),  section  563 ;  Bish- 
op's Directions  and  Forms  (2d  Ed.),  sections  20-21,  535. 
Bishop,  in  section  21,  just  referred  to,  in  summarizing  the 
benefits  and  advantages  resulting  from  stating  the  means 
applied  by  the  accused  in  the  commission  of  crimes  in  one 
count,  is  very  careful  to  state,  however,  that  the  statement 
must  be  strictly  limited  to  one,  and  only  one,  transaction. 
He  says: 

•This  method,  namely,  charging  the  offense,  whatever  It  Is,  In 
one  connt,  as  committed  In  all  the  ways  known  to  the  law  and  not 
Inevitably  inconsistent  with  one  another,  within  the  probable  range 
of  the  proofs,  and  directing  the  Jury  that  they  may  find  a  verdict  of 
gailty  on  being  satisfied  of  the  truth  of  so  much  of  the  allegation  as 
constitutes  the  offense,  is  abundantly  sustained  by  the  authorities; 
while  it  is  practically  superior,  above  all  comparison,  to  the  cum- 
bersome indictment  of  many  counts.  Let  U  be  borne  in  mind  thai 
whal  i9  thus  to  he  set  out  i$  simply  one  traneaction,  which,  and  only 
which,  is  to  be  given  in  evidence  to  the  jury.  The  charges  therefore  is 
homogeneous.  The  prisoner,  the  counsel,  the  court,  the  Jury,  all  have 
before  them  the  one  thing  and  no  more."    (Italics  ours.) 

If  thus  but  one  transaction  is  referred  to,  the  accused 
cannot  require  the  state  to  elect  as  between  different  means 
that  it  is  allied  caused  the  death.  The  whole  case  is  sub- 
mitted to  the  jury,  and  it  is  for  them  to  say  from  the  evidence 
what  the  means  were  that  were  used  and  what  one  caused 
death,  and,  if  any  one  caused  it,  the  charge  is  sustained. 
The  doctrine  just  stated  is  illustrated  in  the  foregoing  cases 
under  various  circumstancesL  If  the  cases  are  critically 
examined,  it  will  be  found  that  in  all  of  them  it  is  made  ap- 
parent that  only  one  transaction  was  intended  to  be  chai^ged 
and  described.     In  other  words,  it  is  clear  from  the  cases  thai 
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the  pleader  intended  to  state,  and  did  state,  that  the  means 
alleged  in  the  indictment  or  information  were  the  means 
used  by  the  accused  to  kill  the  deceased,  and  that  the  chai^ 
referred  to  and  covered  but  one  transaction.  This  is 
especially  illustrated  in  the  cases  of  State  v.  Edmundson  and 
CommoTvwealth  v.  Macloon,  supra.  In  those  cases  the  means 
used  to  produce  death  were  applied  during  a  period  of  several 
months,  and  yet  the  acts  of  the  accused  were  treated  in  the 
information  as  a  single  transaction.  This  fact  is  also  fre- 
quently referred  to  in  most,  if  not  all,  of  the  other  cases 
cited.  Moreover,  some  of  the  casee  also  illustrate  that  differ- 
ent means  may  be  stated  in  different  counts,  and,  if  it  is  clear 
that  only  one  transaction  is  intended  to  be  referred  to,  the 
prosecutor  is  not  required  to  elect  between  counts,  although 
different  means  are  pleaded  in  each  count.  In  the  case  at  bar 
the  pleader,  however,  adopted  the  method  of  stating  not  only 
different  means  in  different  counts,  but  he  also  referred  to  two 
separate  and  distinct  transactions,  one  occurring  and  having 
been  completed  on  the  26th  day  of  November,  and  the  other 
occurring  and  having  been  completed  on  the  27th  day  of  the 
.««me  month.  The  district  attorney  recognized  this  situation 
wht,n  he  admitted  that  the  state  should  elect,  but  the  diffi- 
culty is  that  in  adding  the  third  count  and  upon  which  the 
state  elected  to  ask  a  conviction  the  pleader  simply  reiterated 
the  statements  contained  in  the  first  two  counts,  and  left  the 
matter,  in  so  far  as  charging  two  transactions,  one  occurring 
on  one  day  and  the  other  upon  the  next,  just  as  they  were  in 
the  two  counts,  which,  by  the  election,  were  eliminated  from 
the  case.  The  state,  therefore,  surrendered  nothing  and 
the  accused  gained  nothing  by  such  an  election.  There  is 
one,  and  only  one,  ground  upon  which  the  court^s  ruling  in 
denying  appellant^s  second  motion  can  be  sustained,  which  is 
that  the  pleader  in  the  third  coimt  stated  but  a  single  means 
as  causing  the  death  of  the  deceased,  namely,  the  co-opera- 
tion of  two  distinct  causes  which  produced  the  mortal  sickness 
from  which  it  is  alleged  the  deceased  languished  and  finally 
died.  The  pleader  had  a  right  to  accuse  appellant  of  having 
used  one,  two,  or  more  means,  or  of  causing  death  by  applying 
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two  distinct  means  as  co-operating  causes,  the  joint  effect  of 
which  produced  death.  As  we  have  seen,  the  pleader  could 
have  availed  himself  of  charging  all  these  means  by  plead- 
ing in  a  certain  way.  He  did  not  choose  to  do  so,  but  specifi- 
cally alleged  that  the  appellant  committed  an  assault  upon 
the  deceased  and  used  certain  means  on  one  day,  and  that  he 
committed  another  assault  and  applied  certain  other  means 
on  another  day,  and  that  the  effect  of  the  means  so  described 
co-operating  together  produced  a  mortal  sickness  which  caused 
death.  The  effect  of  the  allegations  in  the  third  count  is 
that  the  two  causes,  one  arising  from  the  beating  and  bruising 
and  the  other  from  the  administering  of  the  poison,  co-oper- 
ating together,  produced  death.  This  being  so,  the  court  was 
right  in  not  requiring  the  state  to  elect,  since  in  legal  effect 
there  was  but  one  cause  of  death  alleged,  namely,  the  joint 
effect  of  the  beating  and  bruising  co-operating  with  the  effect 
produced  by  the  poisoning.  It  is  also  clearly  shown  by  the 
record  that  the  trial  proceeded  upon  this  theory.  The  physi- 
cians testified  that  death  did  not  result  from  either  the 
beating  alone,  or  from  the  effects  of  the  poison  alone,  but  that 
it  was  caused  by  the  co-operating  influence  of  the  effects  of 
both,  and  this  thus  constituted  but  a  single,  and  the  real,, 
cause  of  death.  This,  in  legal  effect,  is  just  what  was  charged 
as  the  means  of  death  in  the  third  count.  But,  notwithstand- 
ing this,  the  court  ruled  and  instructed  the  jury  that  they 
could  find  the  appellant  guilty  if  they  believed  from  the 
evidence  beyond  a  reasonable  doubt  that  the  deceased  died 
from  the  effects  of  the  beating  and  bruising  and  kicking 
alone,  or  from  the  effects  of  the  poison  alone,  or  from  the 
combined  effects  of  both.  As  we  have  seen,  this  charge  might 
have  been  proper  if  the  information  had  been  different,  but,^ 
in  view  of  the  language  contained  in  the  third  count  of  the 
information,  there  was  no  distinct  charge  left  upon  which  to 
base  a  finding  that  death  was  caused  except  from  the  oo 
operating  causes,  which  in  and  of  itself  excluded  the  char^ 
that  either  one  of  those  causes  produced,  or  could  have  pro- 
duced, death.  The  court  therefore  erred  in  charging  the 
jury  as  aforesaid. 
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But  the  court  further  erred  in  instructing  the  jury  as 
stated  above,  because  there  was  no  evidence  before  the  jury 
upon  which  they  could  find  the  appellant  guilty  of  having 
committed  murder  by  the  means  of  beating,  kicking,  and 
bruising.  The  first  count  was  eliminated  from  the  case,  and, 
as  we  have  seen,  the  third  count  did  not  contain  a  sufficient 
statement  that  the  beating,  kicking,  and  bruising  produced 
death.  In  the  third  count  it  was  charged  that  death  was 
caused  by  two  co-operating  causes.  This  being  the  charge, 
it  would  have  to  be  sustained  by  proof  in  order  to  convict. 
In  referring  to  this  point,  the  author  of  Wharton  on  Homi- 
cide (3d  Ed.),  section  563,  at  page  848,  says:  "But  an 
indictment  charging  the  death  to  have  been  occasioned  by 
two  co-operating  causes,  if  the  evidence  fail  to  support  one  of 
the  causes,  is  insufficient."  From  this  it  further  follows  that, 
although  there  had  been  a  sufficient  charge  left  in  the  infor- 
mation that  death  resulted  from  the  beating  and  bruising, 
yet,  there  being  no  evidence  in  support  of  this  charge,  the 
instruction  that  a  conviction  could  be  based  thereon  cannot 
be  sustained.  The  Attorney  General  recognizes  this  diffi- 
culty, and,  to  overcome  it,  suggests  in  his  brief  that  the 
charge  of  the  court  can  be  sustained  upon  the  theory  that  the 
jury  were  authorized  to  disregard  the  testimony  of  the  doc- 
tors with  respect  to  the  cause  of  death,  and  that  they  were 
authorized  to  find  that  ihe  effects  of  the  beating  and  bruising 
alone  caused  death,  notwithstanding  the  testimony  of  the 
doctors  to  the  contrary.  If  there  had  been  no  autopsy  from 
which  it  was  made  to  appear  that  there  were  no  internal 
injuries  or  evidences  attributable  to  the  beating  and  bruis- 
ing, and  that  death  was  not  caused  by  the  beating,  the  jury 
might,  perhaps^  have  been  justified  in  finding  that  the  beat- 
ing resulted  in  internal  injuries  from  which  deceased  died. 
IVhile  it  is  true  that  ordinarily  a  jury,  after  consider- 
ing and  weighing  purely  opinion  evidence  if  contrary  3 
to  their  own  knowledge  and  experience,  may  disr^ard 
such  evidence  entirely,  but  they  may  not  do  so  where  wit- 
nesses, although  testifying  as  experts,  testify  to  symptoms 
and  conditions  actually  seen  and  observed  by  them.    Where 
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witnesses,  although  experts,  describe  to  the  jury  the  conditions 
as  they  have  observed  them,  and  the  effects  attributable  to  such 
conditions,  and  such  evidence  stands  unimpeached,  neither 
the  court  nor  the  jury  have  any  more  right  to  ignore  such 
evidence  than  they  would  any  other  credible  evidence  in  the 
case.  Verdicts  and  findings  must  be  based  on  some  evidence, 
and,  -when  the  evidence  fails,  all  fails.  In  view  of  the  testi- 
mony of  the  doctors  who  testified  for  the  state,  there  was 
therefore  no  evidence  upon  which  the  court  could  authorize 
the  jury  to  find  that  death  was  caused  from  the  effects  of 
the  beating  and  bruising  alone.  The  instruction  which 
directed  the  jury  that  they  might  so  find  was,  therefore,  with- 
out support  in  the  evidence,  and  constitutes  reversible  error. 

Counsel  for  appellant,  however,  insist  that  there  is  no  evi- 
dence to  support  a  finding  that  the  accused  administered 
poison  to  the  deceased,  and  hence,  in  view  of  what  we  have 
already  said  upon  the  other  branch,  no  evidence  upon  which 
the  ca^  can  be  submitted  to  a  jury  upon  any  theory.  In 
view  of  some  facts  that  are  disclosed  in  the  application  for 
a  new  trial,  which  it  is  not  necessary  to  specifically  set  forth, 
the  evidence  on  a  subsequent  trial  may  be  somewhat  different 
from  what  it  was  at  the  last  one.  While  the  evidence  that 
the  accused  administered  poison  to  the  deceased  is  quite  un- 
satisfactory and  inconclusive,  yet,  in  view  that  the  evidence 
upon  that  question  may  be  different  upon  a  retrial  of  the  case^ 
we  are  unwilling  to  direct  the  trial  court  in  advance  whether 
the  case  should  be  submitted  to  a  jury  or  not  on  that  branch 
of  the  case.  Upon  a  new  trial,  with  all  the  evidence  before 
the  court,  it  will  no  doubt  be  able  to  determine  whether  the 
case  ought  to  go  to  the  jury  or  not  For  the  reason,  therefore, 
that  a  new  trial  is  necessary,  we  refrain  from  a  further  dis- 
cussion of  the  evidence  upon  that  branch  of  the  case. 

At  the  trial,  the  state  produced  what  purported  to  be  a 
dying  declaration  of  the  deceased,  which  was  reduced  to 
writing  and  duly  signed  and  sworn  to  by  her.  The  state 
also  offered  in  evidence  in  connection  with  the  written  state- 
ment of  the  deceased  oral  declarations  which  it  is  claimed 
she  made  in  extremis  a  short  time  after  the  written  state- 
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inent  was  made.     Appellant  now  urges  that  the  court  erred 
in  admitting  these  oral  statements,  and  insists  that  the  court 
should  have  permitted  nothing  but  the  written  statement  to 
go  to  the  jury.     The  law  is  that  dying  declarations, 
otherwise  competent,  may  be  either  in  writing  or  oral,  4 

and  where  there  are  both  written  and  oral  declarations, 
if  otherwise  competent,  either  one  or  both  may  be  given  in 
evidence.  (21  Cyc.  981;  Wharton  on  Homicide  [3d  Ed.], 
section  644;  State  v.  Schmidt,  73  Iowa,  469,  35  N.  W.  590; 
State  V.  Carrington,  15  Utah,  480,  50  Pac.  526.)  The  court 
committed  no  error  in  admitting  either  the  written  or  oral 
declaration  referred  to. 

It  is  also  asserted  that  the  court  erred  in  admitting  in 
evidence  what  the  deceased  said  to  Mrs.  Wunderlich  at  the 
time  of  the  beating,  when  she  asked  Mrs.  Wunderlich  to  call 
the  police.  It  is  insisted  that  the  statement  made  by  the 
deceased,  which  we  have  set  forth  in  full  in  the  statement 
of  facts,  was  not  admissible  (1)  because  not  part  of  the  res 
gestae,  and  (2)  because  it  was  not  made  in  the  presence  of 
appellant.  The  statement  was  made  while  appellant's  mal- 
treatment of  the  deceased  was  still  in  progress.  Deceased 
had  just  arisen  from  the  kitchen  floor  after  having  been 
^^knocked  down''  by  appellant  and  left  the  kitchen,  where 
appellant  was,  and,  after  going  through  the  door  of  the 
kitchen  onto  the  rear  porch,  she,  in  calling  to  Mrs.  Wunder- 
lich, made  the  statement  complained  of.  It  appears  from 
the  evidence  that  the  kitchen  door  was  not  closed  after  the 
deceased  had  passed  out,  and  appellant  was  in  the  act  of 
closing  it  when  the  deceased  returned  to  the  kitchen,  when 
he  again  seized  her  and  threw  her  down  on  the  kitchen  floor, 
and  kicked  her,  at  which  time  she  uttered  the  exclamation 
that  appellant  was  killing  her.  It  is  thus  made  to 
appear  that  what  she  said  to  Mrs.  Wunderlich  was  5 

in  fact  said  while  the  acts  of  appellant  were  still  in 
progress.     The  statement  or  exclamation  made  by  the  de- 
ceased was  thus  a  part  of  the  res  gestae,  and  admissible 
upon  that  ground.     Moreover,  the  evidence  shows  that  the 
deceased  was  but  a  short  distance  from  the  kitchen  door  when 
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she  called  to  Mra.  Wunderlicli ;  that  she  immediately  re- 
turned to  the  kitchen,  and  thus  frustrated  appellant's  at- 
tempt to  dose  the  kitchen  door  against  her.  There  is  also 
evidence  to  the  effect  that  the  children,  who  were  in  the 
kitchen,  heard  the  deceased,  in  speaking  to  Mrs. 
Wunderlich,  "calling  for  the  police,"  that  appel-  6 

lant  was  nearer  to  the  deceased  than  any  of  the 
children,  and  therefore  he  must  have  heard  all  that  the 
deceased  said,  and  therefore  what  was  said  by  her  was,  in 
effect,  said  in  his  presence.  Under  these  circumstances,  ap- 
pellant has  no  cause  for  complaint  and  the  court  did  not  err 
in  permitting  the  statement  to  go  to  the  jury. 

It  is  further  asserted  that  the  court  erred  in  admitting 
in  evidence  the  testimony  of  a  certain  witness  who  testified 
for  the  state  on  the  preliminary  hearing,  and  who  was  cross- 
examined  by  counsel  for  appellant  at  the  hearing  aforesaid, 
At  the  time  the  accused  was  tried  in  the  district  court,  the 
witness  in  question  was  absent  from  the  state  of  Utah,  and 
was  a  resident  of  the  state  of  Or^on,  all  of  which  was  made 
to  appear.  By  section  4670,  Comp.  Laws  1907,  the  testi- 
mony given  at  a  preliminary  hearing  in  a  homicide  case  must 
be  reduced  to  writing.  The  testimony  may,  however,  be  taken 
in  shorthand  in  the  form  of  questions  and  answers  by  a  sten- 
ographer duly  appointed  by  the  magistrate  before  whom  the 
preliminary  hearing  is  held,  and,  when  so  taken,  the  stenog- 
rapher is  required  to  transcribe  or  extend  his  shorthand  notes 
into  longhand  and  certify  that  the  transcript  contains  a  coi> 
reet  statement  of  the  testimony  and  proceedings  in  the  case. 
The  transcript,  when  certified  to  as  aforesaid,  is  by  the  statute 
declared  to  be  prima  facie  a  correct  statement  of  the  testi- 
mony. If  the  accused  is  held  to  answer  to  the  district  court, 
the  stenographer  is  by  the  statute  required  within  ten  d^ys 
after  the  close  of  the  hearing  to  transcribe  his  stenographic 
notes  into  longhand,  attach  his  certificate  thereto,  and  file 
the  same  with  the  derk  of  the  district  court  of  the  county 
in  which  the  accused  is  held  for  trial;  the  stenographer  in 
all  cases  being  required  to  file  his  original  shorthand  notes 
with  the  derk  aforesaid.    By  subdivision  4  of  section  4513 
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it  is,  in  substance,  provided  that  where  the  testimony  of  a 
witness  taken  at  a  preliminary  hearing  is  taken  in  the  pres- 
ence of  the  accused,  and  the  witness  is  cross-examined  by 
him,  or  he  is  given  the  opportunity  to  cross-examine,  and  the 
testimony  is  taken  in  the  form  of  questions  and  answers, 
then,  in  case  the  witaess  is  dead,  insane,  or  cannot  be  found 
within  the  state,  his  testimony  so  taken  may  be  read  in  evi- 
dence on  the  trial  of  the  case  by  the  state.  But  appellant 
objected  to  the  reading  of  the  testimony,  first,  upon  the 
ground  that  no  sufficient  foimdation  was  laid  to  admit  it  in 
evidence;  second,  that  the  admission  of  the  testimony  was  in 
violation  of  the  constitutional  provision  that  the  accused 
must  be  confronted  by  the  witnesses  against  him ;  third,  that 
the  stenographer's  certificate  to  the  transcript  was  insuf- 
ficient; and  fourth,  that  the  statute  had  not  been  complied 
with,  for  the  reason  that  the  original  stenographic  notes  were 
not  filed  with  the  clerk  within  the  time  fixed  by  section  4670, 
supra. 

The  objection  based  upon  the  first  ground  stated  above 
is  untenable.  The  evidence  was  ample  to  justify  the  court's 
conclusion  that  the  witness  was  a  nonresident  of  and  absent 
from  this  state  at  the  time  of  trial.  This  was  sufficient  to 
admit  the  evidence  under  the  rule  adopted  by  this  court  in 
Staie  V.  King,  24  Utah,  482,  68  Pac.  418,  91  Am.  St.  Rep. 
808.  The  contention  that  appellant's  constitutional  rights 
were  disregarded  by  admitting  the  testimony  of  the  absent 
witness  is  answered  by  this  court  adversely  to  his  contention 
in  State  v.  King,  supra,  Nothing  need  be  added  to  what  is 
there  said  why  the  admission  of  the  testimony  is  not  in  viola- 
tion of  appellant's  constitutional  rights.  The  subject  of  the 
admission  of  the  testimony  of  witnesses  taken  at  preliminary 
hearings  who  may  be  dead,  insane,  or  absent  from 
the  state  is  also  discussed  and  the  cases  upon  the  7,  8 

subject,  both  pro  and  con,  under  statutes  and  in  the 
absence  of  statutes,  are  collated  in  notes  to  the  cases  of  Stale 
V.  Nelson,  1  Am.  &  Eng.  Ann.  Cas.  471,  and  State  v.  Spen- 
cer, 13  Am.  &  Eng.  Ann.  Cas.  978.    The  court  did  not  err 
in  admitting  the  evidence  upon  this  ground. 
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The  third  ground  of  objection,  namely,  that  the  certificate 
of  the  stenographer  attached  to  the  longhand  transcript  of 
his  notes  was  insufficient,  was,  in  our  opinion,  entirely  over- 
come by  the  amendment  of  the  certificate  at  the  trial  by 
the  stenographer.  We  can  see  no  force  to  the  contention 
that  the  court  had  no  power  to  permit  the  stenographer  to 
amend  a  mere  formal  defect  in  his  certificate.  The  statute 
does  not  prescribe  a  form  of  certificate,  but  simply  requires 
that  the  stenographer  shall  certify  that  his  longhand  tran- 
script is  "a  correct  statement  of  such  testimony  and  proceed- 
ings in  the  case.^'  The  certificate  in  this  case  was  "that  the 
above  and  foregoing  is  a  full,  true,  and  correct  transcript  of 
all  the  proceedings  therein"  in  the  case.  If  by  a  technical 
interpretation  of  this  certificate  it  can  be  said  that  the  statute 
was  not  literally  complied  with  in  the  first  instance  by  omit- 
ting to  state  that  the  transcript  contained  a  correct  state- 
ment of  the  testimony,  this  defect  was  supplied  by 
the  stenographer  at  the  trial  by  amending  the  cer-  9 

tificate.  We  can  conceive  of  no  good  reason,  and 
counsel  for  appellant  have  suggested  none,  why  such  a  formal 
defect  of  the  certificate  is  not  curable  by  amendment.  It  is 
in  the  nature  of  curing  a  defect  in  a  return  of  process,  or 
in  any  other  formal  certificate,  which,  in  practice,  is  per- 
mitted as  a  matter  of  ooursa  We  think,  as  a  matter  of  law, 
the  formal  defect  was  curable  by  amendment. 

This  brings  us  to  the  last  ground  of  objection,  namely, 
that  the  statute  (section  4670)  "had  not  been  complied  with 
by  the  filing  of  the  original  stenographer's  notes"  within 
the  time  fixed  by  said  section.  It  is  not  quite  clear  from 
the  reading  of  the  section  whether  the  original  stenographic 
notes  are  required  to  be  filed  within  ten  days  or  not.  The 
statute  provide-s  that,  if  at  the  preliminary  hearing  the  ac- 
cused is  held  for  trial,  the  stenographer  shall,  "within  ten 
days  after  the  close  of  such  examination,  transcribe  his  said 
shorthand  notes  into  longhand,  and  certify  and  file  the  same 
with  the  clerk  of  the  district  court  of  the  county  in  which  the 
defendant  shall  have  been  examined,  and  shall  in  all  cases  file 
his  original  notes  with  said  derk."    If  we  assume  that  the 
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forgoing  language  implies  that  the  original  notes  must  them- 
selves be  filed  within  the  time  stated,  the  question  still  re- 
mains whether  the  time  limit  is  of  the  essence  and  thus 
mandatory,  or  whether  it  is  merely  directory.  We  confess 
that  we  can  see  no  good  reason  for  holding  that, 
unless  the   original    stenographic   notes   are    filed  10 

within  ten  days,  therefore  the  record  of  the  pro- 
ceedings had  at  a  preliminary  hearing  is  made  unavailing 
for  the  purposes  contemplated  by  the  statute.  It  requires 
but  slight  reflection  to  convince  the  ordinary  man  that  what 
is  required  by  section  4670  is  as  much  for  the  benefit  of  the 
accused  as  it  is  for  the  state.  If  the  witnesses  for  the  state 
alone  testify  at  the  preliminary  hearing,  and  such  is  usually 
the  case,  especially  in  homicide  cases,  the  accused  obtains 
access  to  a  full  and  reliable  transcript  of  their  testimony, 
and  at  the  trial  of  his  case  he  is  thus  afforded  the  opportunity 
to  call  the  attention  of  the  court  and  jury  to  any  discrepancy 
in  the  testimony  of  any  witness  as  given  at  the  trial  when 
compared  with  what  he  testified  to  at  the  preliminary  hear- 
ing. In  this  very  case  the  accused  availed  himself  of  this 
advantage,  and  it  seemingly  did  not  occur  to  his  counsel  that 
the  transcript  of  the  testimony  could  not  be  used  for  any 
purpose  until  the  state  desired  to  use  it  for  the 
purpose  of  showing  what  the  testimony  of  the  absent  witness 
was.  It  is  quite  true  that  it  is  possible  that,  under  certain 
circumstances,  a  transcript  or  record  may  be  admissible  for 
one  purpose,  and  yet  not  for  all  other  purposes.  Such,  how- 
ever, as  we  view  the  matter,  is  not  the  case  here.  It  seems 
to  us  that,  if  the  filing  of  the  original  stenographic  notes 
within  the  ten  days  is  essential  for  one  purpose,  it  is  equally 
essential  for  every  purpose  that  the  transcript  of  the  testi- 
mony taken  at  the  preliminary  hearing  may  be  used  for. 
It  would  seem,  therefore,  that  the  provision  fixing  the  time 
of  filing  the  original  stenographic  notes  is  directory  merely, 
and  a  failure  to  comply  with  that  provision  will  not  affect 
the  right  of  either  the  state  or  the  accused  to  use  the  tran- 
script of  the  testimony  taken  at  the  preliminary  hearing  for 
the  purposes  contemplated  by  the  statute,  if  it  is  otherwise 
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<x)mpetent,  or  invulnerable  to  other  objections.  In  the  ease 
of  State  V.  Morgan,  27  Utah,  103,  74  Pac.  526,  this  court  held 
that  the  provision  with  regard  to  the  time  of  filing  the  notes 
aforesaid  is  directory  merely.  True,  this  was  held  to  be  so 
upon  an  objection  other  than  the  one  now  before  the  court, 
hut,  if  that  provision  is  directory  for  one  purpose,  it  logically 
and  necessarily  must  be  held  to  be  so  for  all  purposes.  More- 
over, the  filing  of  the  original  notes  can  be  required  but  for 
one  purpose,  namely,  to  enable  counsel  for  the  state  and  the 
accused  to  determine  whether  the  longhand  transcript  of 
the  testimony  and  the  proceedings  corresponds  with  the  orig- 
inal notes.  Beyond  this,  they  can  perform  no  function  what- 
ever. It  would  seem,  therefore,  that,  unless  the  statute  in 
terms  prevents  the  use  of  the  transcript  unless  the  original 
stenographic  notes  are  filed,  the  courts  cannot  do  so  unless 
it  is  made  to  appear  that  the  accused  is  in  some  way  preju- 
diced, or  is  thereby  prevented  from  having  a  fair  and  im- 
partial trial.  It  is  our  opinion,  therefore,  that  in  view  that 
the  appellant  made  no  claim  of  prejudice  because  the  original 
notes  were  not  filed  within  the  ten  days  mentioned  in  the 
statute  the  court  committed  no  error  in  permitting  the  notes 
to  be  filed  at  the  time  of  trial,  nor  in  permitting  the  tran- 
script of  the  testimony  of  the  absent  witness  taken  at  the  pre- 
liminary hearing  to  be  introduced  in  evidence. 

The  next  assignment  relates  to  the  cross-examination  of 
appellant  It  is  strenuously  insisted  by  appellant's  counsel 
that  the  court  erred  in  compelling  appellant  to  answer  cer- 
tain questions  propounded  to  him  on  cross-examination  by 
the  prosecuting  attorney.  Appellant  exercised  his  constitu- 
tional and  statutory  right  to  testify  in  his  own  behalf.  He 
took  the  stand,  and,  in  answer  to  certain  questions  put  to 
him,  in  substance,  testified  that  he  came  home  for  the  noon 
meal  a  little  after  noon  on  the  27th  day  of  November;  that 
he  remained  at  home  about  thirty  minutes,  during  which 
time  he  ate  dinner  with  the  children ;  that  he  went  to  the  door 
of  the  middle  room  in  which  his  wife,  at  the  time,  was  lying 
on  the  bed,  put  his  left  hand  on  the  door  casing,  looked  into 
the  room,  saw  the  deceased  lying  on  the*  bed  "apparently 
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asleep;"  that  he  did  not  go  into  the  room;  that  he  neither 
then,  nor  at  any  other  time,  put  any  poison  of  any  kind,  or 
any  other  substance  of  any  kind,  into  the  glass  of  water  which 
was  standing  on  the  sewing  machine,  nor  did  he  then,  or  any 
at  any  other  time,  place  any  poison  of  any  kind  in  anything 
or  in  any  place  where  the  deceased  would  be  likely  to  get  it; 
that  he  knew  that  there  were  tablets  containing  bichloride  of 
mercury  in  the  house  somewhere,  but  he  did  not  know  that 
they  were  in  the  trunk  in  the  front  room  where  he  slept  the 
preceding  night;  that  he  obtained  the  tablets  about  a  year 
prior  to  the  time  in  question  as  an  antiseptic  medicine  for 
his  injured  hand ;  that  he  obtained  them  from  Rich  &  Osgood, 
druggists  in  Ogden ;  and  that  he  obtained  them  and  used  them 
under  the  directions  of  a  doctor.  The  witness  identified  the 
envelope  in  which  the  tablets  were  put  up  by  the  druggists 
when  he  received  them.  After  testifying  as  aforesaid,  the 
district  attorney  cross-examined  the  witness  with  regard  to 
the  foregoing  statements,  and  then  asked  him  whether  he 
did  not  have  a  conversation  with  the  deceased  on  the  evening 
of  the  27th  of  November,  to  which  the  witness  answered: 
"Yes,  passed  a  few  words  with  her  then."  The  district  at- 
torney then  asked:  "What  was  said  about  poison,  if  any- 
thing ?"  Counsel  for  appellant  objected  to  the  question  upon 
the  ground  that  it  was  not  proper  cross-examination,  and  that 
the  question  assumed  that  poison  was  the  subject  of  conver- 
sation. The  court  overruled  the  objection  and  required  the 
witness  to  answer,  and,  after  stating  that  there  was  nothing 
said  about  poison  "at  that  time,"  he  said  that  afterwards, 
about  nine  o'clock  that  night,  he  had  "a  little  conversation" 
with  the  deceased  upon  the  subject  of  poison.  He  was  then 
asked  whether  on  the  following  day,  when  the  deceased  was 
taken  to  the  hospital  for  treatment,  he  did  not  say  to  her, 
"Mary,  if  you  make  any  trouble  for  me,  I'll  make  trouble  for 
you,"  and  he  was  compelled  to  answer  the  question  over 
counsel's  objection  that  it  was  not  proper  cross-examination. 
After  denying  having  made  the  statement,  he  was  further 
asked  whether  at  that  time  he  did  not  state:  "This  is  a 
damned  nice  country.    A  woman  can  do  anything  she  wtuits 
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to  and  be  protected,  but  a  man  can't  do  anything."  The 
witness,  over  the  same  objection,  was  required  to  answer  the 
question,  which  he  did  by  denying  the  statement.  He  was 
further  compelled  to  state  on  cross-examination  whether  there 
was  any  trouble  with  the  mouth  and  gums  of  the  deceased,  and 
whether  they  were  bleeding  or  not,  and  whether  the  deceased 
in  referring  to  her  condition  did  not  say  to  him  that  she 
wanted  him  to  see  what  he  had  done,  and  that  she  requested 
him  to  examine  the  bruises  upon  her  body  as  she  was  lying 
in  bed  on  the  night  of  the  27th.  After  denying  these  state- 
ments and  occurrences,  he  was  asked  further  questions  upon 
the  same  and  similar  subjects,  all  of  which  he  was  com- 
pelled to  answer  over  the  objection  aforesaid. 

It  is  strenuously  insisted  by  appellant's  counsel  that  the 
court  erred  in  permitting  the  prosecuting  attorney  to  extend 
the  cross-examination  as  indicated.  Counsel,  in  their  brief, 
in  referring  to  the  conversations  inquired  into  on  cross-ex- 
amination, say :  "There  is  nothing  in  the  conversation  itself 
which  was  detrimental  to  the  defendant,  and  yet  any  lawyer 
of  experience  would  have  immediately  said,  "The  recitation 
of  that  conversation  would  injure  your  case,  not  because  that 
it  will  tend  to  prove  you  guilty,  but  because  the  jury  will 
not  believe  you.'  "  The  contention,  therefore,  is:  (1)  That 
the  matters  inquired  into  by  the  district  attorney  were  not 
proper  cross-examination;  and  (2)  that,  in  view  of  the  effect 
that  the  questions  and  answers  had  upon  the  jury  the  rulings 
of  the  court  were  very  prejudicial,  although  the  matters  tes- 
tified to  by  appellant  in  themselves  did  not  possess  any  pro- 
bative force  either  for  or  against  him.  In  view  of  our 
statute,  did  the  court  err  in  requiring  the  appellant  to  an- 
swer the  questions  as  part  of  the  cross-examination  ? 

Section  5012,  Comp.  Laws  1907,  especially  provides  that 
the  rules  of  evidence  in  civil  cases  apply  to  all  criminal 
actions,  except  as  otherwise  provided  by  the  Code.  Section 
5015  provides  that,  "if  a  defendant  offers  himself  as  a 
witnesss,  he  may  be  cross-examined  by  the  counsel  for  the 
state  the  same  as  any  other  witness."  Section  5012  thus 
gives  us  the  rule  to  be  followed,  and  section  5015  in  express 
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terms  provides  that  the  accused,  if  he  becomes  a  wit- 
ness, must  be  treated  on  cross-examination  the  same  1 1 
as  any  other  witness.  In  view  of  the  provisions  of 
these  sections,  the  test  the  court  must  keep  in  mind  is: 
Would  the  particular  question  be  proper  cross-examination 
if  the  same  were  propounded  to  any  other  witness  who  had 
testified  to  the  same  facts  that  the  accused  has  testified  to? 
If  the  question  would  be  proper  cross-examination  if  asked 
of  any  other  witness  it  would  likewise  be  if  propounded  to 
one  on  trial  for  a  criminal  offense,  or  vice  versa.  The  rule 
is  that  as  to  whether  the  accused  has  made  certain  admissions, 
or  has  made  statements  of  material  facts  against  himself,  and 
everything  which  may  contradict,  modify,  explain,  or  make 
clearer,  limit,  or  enlarge  the  meaning  of  the  state- 
ments made  by  him  while  testifying  with  respect  12 
to  any  subject  of  which  he  has  testified,  may  be  in- 
quired into  on  cross-examination.  The  inquiry  must,  how- 
ever, be  limited  to  the  subject-matters  gone  into  by  the  wit- 
ness in  his  testimony  in  chief.  Sometimes,  and  under  p^ecu- 
liar  circumstances,  it  is  a  matter  of  some  difficulty  to  deter- 
mine the  precise  limits  of  the  subject-matters  gone  into  by  the 
witness,  and,  for  that  reason,  if  for  no  other,  courts  some- 
times differ  with  regard  to  what  is  and  what  is  not  proper 
cross-examination.  Where  the  accused,  as  a  witness,  denies 
that  he  committed  or  was  connected  with  the  commission 
of  the  criminal  act  or  acts  constituting  the  offense  for  which 
he  is  being  tried,  the  cross-examination  ordinarily  must  be 
permitted  to  extend  to  the  whole  range  of  facts  which  in 
some  way  are  related  to  the  transaction  constituting  the  of- 
fense. But  where,  as  in  the  ease  at  bar,  the  witness 
limits  his  statements  to  negativing  or  explaining  13 
mere  isolated  facts,  or  merely  states  what  occurred 
at  a  particular  time  and  place,  then  what  took  place  at  such 
time  and  place  ordinarily  constitutes  the  subject-matter  upon 
which  the  witness  testified,  and  the  cross-examination  should 
be  limited  to  that  subject. 
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We  are  of  the  opinion  that  all  the  questions  asked  by  the 
district  attorney  on  cross^xamination,  excepting  those  which 
referred  to  the  beating  and  bruising  and  to  the  condition  of 
the  accused  which  was  assumed  was  caused  by  the  beating, 
were  proper  cross-examination  under  the  rules  we  have  just 
stated.  The  court  therefore  committed  no  error  in  requiring 
the  appellant  to  answer  the  questions  as  above  referred  to. 
But  we  cannot  see  upon  what  theory  the  court's  rul- 
ings can  be  sustained  by  which  appellant  was  re-  14 
quired  to  answer  the  questions  relating  to  the  con- 
versations and  statements  that  were  inquired  into  respecting 
the  beating  and  bruising  and  deceased's  condition  attributable 
thereto.  Appellant  had  neither  directly  nor  indirectly  de- 
nied, nor  in  any  way  negatived  his  connection  with  the  beat- 
ing. He  left  the  subject  untouched  in  his  examination  in 
chief.  The  subject,  therefore,  was  not  opened  up  for  cross- 
examination.  Nor  can  it  be  seriously  contended  that  the 
latter  questions  were  proper  as  affecting  appellant's  credibil- 
ity, or  the  weight  that  should  be  given  to  his  testimony.  The 
cross-examination,  therefore,  came  within  the  rule  announced 
in  State  v.  Shockley,  29  Utah,  25,  80  Pac.  865,  110  Am.  St. 
Rep.  639.  Mr.  Justice  McCarty,  in  referring  to  the  subject 
now  imder  consideration,  in  that  case,  at  page  48  of  29 
Utah,  at  page  873  of  80  Pac,  says:  "Nor  did  it  (the  testi- 
mony of  the  defendant)  directly  or  remotely  refer  to  any 
fact  or  circumstance  testified  to  by  him,  or  that  came  within 
the  range  of  his  examination  in  chief.''  Upon  the  other 
branch,  as  to  whether  the  questions  were  asked  for  the  pur- 
pose of  affecting  the  weight  to  be  given  to  his  testimony, 
the  Justice  says :  "But  it  is  apparent  that  the  questions  com- 
plained of  in  this  case  were  not  asked,  nor  was  the  evidence 
sought  to  be  elicited  thereby,  for  any  such  purpose."  What 
was  true  in  that  case  is  true  here,  namely,  that  the  questions 
with  r^ard  to  the  beating  and  the  condition  of  the  deceased 
attributed  thereto  were  not  proper  for  any  purpose,  and 
hence  the  court  erred  in  requiring  appellant  to  answer  those 
questions.  See,  also.  State  v.  Williams,  36  Utah,  273,  103 
38  UUh~^ 
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Pac.  250.  While  under  the  rule  as  adopted  by  some  courts  the 
defendant  in  a  criminal  proceeding,  when  he  takes 
the  stand  as  a  witness,  is  held  to  waive  his  constitu-  1 5 

tional  rights  with  regard  to  testifying  against 
himself,  yet  both  the  better  reason  and  the  weight  of  author- 
ity are  in  favor  of  the  rule  we  have  adopted.  In  the  recent 
case  of  People  v.  Smith,  9  CaL  App.  644,  99  Pac.  1111, 
numerous  cases  upon  this  subject,  including  other  California 
cases,  are  collated.  The  last  case  referred  to  is  squarely 
in  point  upon  the  question  presented  in  this  case.  See,  also, 
State  V.  Dvjhcan,  38  Am.  St.  Eep.  894,  and  Evans  v.  O'Con- 
nor, 75  Am.  St.  Rep.  318,  where,  in  notes,  the  cases  pro  and 
con  upon  this  subject  are  reviewed.  In  California,  as  in 
this  state,  the  subject  of  cross-examination  is  regulated  by 
statute.  While  the  phraseology  of  the  California  statute  is 
somewhat  different  from  ours,  yet,  when  the  two  sections  of 
our  statute  to  which  we  have  referred  are  considered  together, 
there  is  in  our  opinion,  in  legal  effect,  no  difference  between 
the  California  statute  and  our  own;  and  such,  in  effect,  is 
the  holding  of  the  California  court,  as  appears  from  the  deci- 
sions to  which  we  have  referred. 

We  are  aware  that  the  case  of  Stale  v.  Shockley,  supra, 
has  been  severely  criticised  by  an  eminent  legal  writer  on 
evidence.  In  the  fifth  volume  of  Wigmore  on  Evidence, 
the  distinguished  author  of  that  work,  in  a  note  to  section  21, 
at  page  10,  in  referring  to  the  Shockley  Case,  says:  "This 
is  perhaps  the  most  glaring  example  of  our  modem  failures 
of  justice  to  be  found  in  the  records  of  a  decade.  The  de- 
fendant, who  had  in  July,  1903,  three  times  robbed  street 
cars  in  Salt  Lake  City,  was  charged  with  the  murder  of 
two  passengers  in  a  fourth  attempted  robbery  of  a  car  in 
January,  1904.  The  defendant  took  the  stand  and  confessed 
all  the  facts,  endeavoring  to  make  exculpation  by  declaring 
that  he  had  only  intended  to  'try  to  hit  his  arm.^  The 
verdict  wtis  reversed  by  the  majority  solely  on  two  erroneous 
rulings  of  evidence — first,  because  the  claim  of  witness' 
privilege  was  required  to  be  made  by  the  defendant  himself 
and  not  his  counsel ;  and,  secondly,  because  of  improper  crosa- 
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examination  to  past  misconduct  Not  only  were  the  court's 
rulings  easily  supportable  on  orthodox  principles,  but  the 
Supreme  CJourt  majority  opinion  gave  not  even  one  word's 
consideration  to  the  question  whether  the  alleged  errors 
should  have  affected  the  verdict  On  a  perusal  of  the  testi- 
mony of  the  defendant,  full  of  self-justifying  ethics  of  a 
reckless  desperado,  it  is  hard  to  say  whether  one  is  more 
aghast  at  the  coldbloodedness  of  the  robber  in  taking  the  lives 
of  his  innocent  victims,  or  the  cold-bloodedness  of  the  Su- 
preme Court  in  mechanically  grinding  out  a  reversal  without 
a  regard  to  the  demands  of  justice."  Referring  to  the  same 
case  again,  at  page  235,  in  the  same  volume,  it  is  said :  "The 
decision  makes  confusion  in  the  law,  and  helped  to  set  free  a 
confessed  villian.'*  In  view  that  neither  the  facts  nor  the 
reas<ms  upon  which  the  majority  opinion  in  the  Shockley 
Case  is  based  are  correctly  reflected  in  the  statement  made 
by  our  distinguished  critic,  we  are  not  only  justified,  but 
owe  it  as  a  duty  to  ourselves  and  to  the  profession  generally, 
to  correct  the  manifest  errors  into  which  the  author  by  a 
misapprehension  of  the  real  facts  that  controlled  the  deci- 
sion in  that  case  has  been  betrayed.  Referring  to  the  state- 
ment that  the  decision  was  the  means  of  setting  free  a  "con- 
fessed villian,*'  it  no  doubt  would  require  a  little  more  evi- 
dence than  the  foregoing  statement  to  convince  the  villian  in 
question  that  he  was  set  free.  The  fact  is  that  a  legal  con- 
viction followed  the  reversal  of  the  judgment,  and  the  villian 
is  now  serving  a  life  sentence  at  hard  labor.  We  do  not 
refer  to  this  fact,  however,  for  the  purpose  of  showing  that 
the  criticism  is  for  that  reason  not  well  foimded.  We  refer 
to  it  for  the  sole  purpose  of  showing  that,  where  a  critic  is 
careless  in  his  statement  of  facts  in  one  particular,  he  may 
be,  and  usually  is,  found  to  be  so  with  regard  to  other  par- 
ticulars. A  comparison  of  the  real  facts  as  they  appeared 
in  the  Shockley  Case  with  what  they  are  either  stated  or 
assumed  to  be  by  Prof.  Wigmore  in  his  criticism  leaves  no 
room  to  doubt  the  correctness  of  the  foregoing  observation. 
As  a  further  illustration,  we  refer  to  the  distinguished  au- 
thor's statement  that  the  defendant  "had  in  July,  1903,  three 
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times  robbed  street  cars  in  Salt  Lake  City,"  as  wholly  un- 
justified as  a  statement  of  fact  There  was  no  evidence  in 
the  Shockley  Case  that  the  accused  had  committed  tho  rob- 
beries attributed  to  him  prior  to  the  one  he  was  being  tried 
for.  On  the  contrary,  the  record  shows  that  the  prosecuting 
attorney  merely  asked  the  accused  whether  or  not  he  had  not 
committed  such  robberies,  and,  when  the  accused  claimed  his 
privilege  and  declined  to  answer  the  question,  the  district 
attorney,  very  improperly,  plied  the  accused  with  further 
questions  in  which  the  attorney  assumed  and  stated  in  the 
presence  of  the  jury  that  the  witness  declined  to  answer 
because  a  negative  answer  was  impossible.  It  was  in  this 
connection  that  the  question  arose  as  to  whether  counsel  or 
accused  could  claim  the  privilege.  By  a  series  of  questions 
adroitly  put  to  the  accused  he  was  placed  in  such  a  light 
before  the  jury  that  it  would  have  been  far  better  for  him  if 
he  had  either  denied  or  admitted  the  assumed  facts,  and 
had  not  claimed  his  privilege.  If  such  a  course  may  be 
pursued  when  a  witness  claims  his  privilege,  of  what  virtue  is 
the  much  vaunted  privilege  ?  Instead  of  shielding  him  from 
being  compelled  to  give  evidence  against  himself,  the  shield 
is  turned  into  a  sword,  and  the  effect  upon  the  jury  is  worse, 
if  possible,  than  an  admission  of  the  crime  which  is  assumed 
in  the  question  would  ba  In  this  manner,  therefore,  and 
by  this  method,  the  accused  is  prevented  from  having  a  fair 
and  impartial  trial,  since  a  jury  whose  passions  are  inflamed 
are  utterly  incapable  of  thenceforth  judging  his  case  with 
impartiality.  But  the  distinguished  author  would,  of  course, 
not  contend  that,  where  a  certain  individual  was  on  trial  for 
an  offense  committed  in  January,  evidence  that  he  had  com- 
mitted some  other  offense  in  the  preceding  July  would  be  com- 
petent upon  the  issue  of  guilt  or  innocence.  As  substantive 
proof  no  court  would  admit  such  evidence  for  that  purpose, 
and  no  law  writer  woidd  justify  its  admission.  But  the  dis- 
tinguished author  contends  that  the  error  in  the  Shockley 
•Case  consists  in  holding  that  the  facts  sought  to  be  elicited 
l>y  the  questions  of  the  district  attorney  wer«  proper  upon 
the  ground  that  they  tended  to  affect  the  credibility  of  the 
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accused  as  a  witness.    This  presents  the  crux  of  the  Shockley 
Case. 

We  ventui^  the  assertion  that  no  one  can  even  cursorily 
read  the  majority  opinion  in  that  case  and  not  have  the 
conviction  forced  upon  him  that  the  court  neither  attempted 
to  nor  did  follow  any  rule  of  cross-examination  of  a  defend- 
ant in  a  criminal  proceeding  excepting  the  rule  which  is 
supported  by  both  reason  and  the  weight  of  authority.  Under 
our  statute  any  witness,  for  the  purpose  of  affecting  his 
credibility,  may  be  asked  whether  or  not  he  has  previously 
been  convicted  of  a  felony.  If  he  answers  "Yes,"  this  ends 
the  inquiry;  and,  if  he  answers  "No,"  the  record  of  his 
conviction  is  conclusive  against  him.  He  must,  however, 
answer  the  question,  since  to  admit  a  former  conviction  can- 
not expose  him  to  further  prosecution  for  that  offense.  But 
may  a  witness'  credibility  also  be  affected  or  destroyed  by 
mere  insinuations  or  assumptions  on  the  part  of  the  cross- 
examiner  that  the  witness  has  committed  crimes  generally, 
and,  if  the  witness  denies  the  assumptions  or  claims  hi? 
privilege,  may  he  be  further  plied  with  questions  by  which 
it  is  further  assumed  that  he  denies  because  he  dare  not 
admit  or  glaims  the  privilege  because  he  cannot  truly  deny  ? 
If  such  a  course  may  be  pursued,  then  no  witness  is  safe 
from  attack,  and  his  credibility  may  be  seriously  affected, 
if  not  destroyed,  by  mere  insinuations  and  accusations  with- 
out a  scintilla  of  proof  that  he  has  committed  any  offense 
or  has  in  any  way  been  connected  with  its  commission. 
Moreover,  in  asking  generally  whether  crimes  have  been 
committed  by  the  witness,  the  prosecutor's  good  faith  may 
well  be  questioned,  since  it  is  well  known  that,  in  case  a 
witness  denies  having  been  charged  with  or  of  having  com- 
mitted any  crime  of  which  he  has  not  been  convicted,  no 
proof  with  respect  to  such  charge  can  be  presented.  From 
this  the  conclusion  is  inevitable  that  such  questions,  as  a  rule, 
are  asked  for  the  sole  purpose  of  prejudicing  the  defendant 
before  the  jury,  and,  if  that  is  not  the  purpose,  such  never- 
theless is  the  usual  effect  It  was  upon  these  grounds,  and 
no  other,  that  the  majority  of  this  court  condemned  the  ques- 
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tions  and  rulings  in  the  Shockley  Case.  If  the  position  of 
our  esteemed  critic  is  correct,  then  any  person  by  becoming 
a  witness  may  be  condemned  of  any  crime  without  a  hearing, 
and  the  presumption  that  all  men  are  innocent  until  their 
guilt  is  established  beyond  a  reasonable  doubt  is  a  mere  fic- 
tion to  be  heeded  only  in  the  instructions  to  the  jury,  but 
may  be  entirely  disregarded  upon  the  trial  of  the  case. 

The  professor's  answer  to  this,  however,  seems  to  be  that, 
if  the  admission  of  the  evidence  was  supportable  upon  what 
he  is  pleased  to  call  "orthodox  principles,"  it  mates  no  dif- 
ference whether  it  is  desired  for  a  legitimate  or  an  illegiti- 
mate purpose.  Moreover,  as  we  construe  the  professor's 
criticism,  he,  in  effect,  holds  that,  when  one  accused  of  crime 
in  effect  confesses  the  acts  constituting  the  offense,  no  error, 
however  gross,  can  be  prejudicial  in  his  case,  and  hence  any 
court  that  under  such  circumstances  will  reverse  a  judgment 
of  conviction  is  quite  as  cold-blooded  as  the  criminal,  and 
hence  like  he  should  be  condemned.  While  we  think  the 
doctrine  that  mere  technical  errors  should  not  in  any  case 
work  a  reversal  is  well  founded  and  always  should  be  ob- 
served, yet  we  cannot,  without  qualification,  subscribe  to  the 
further  doctrine  that  prejudicial  error  is  l^ally  impossible 
against  one  who  while  testifying  in  his  own  behalf  admits 
the  facts  constituting  the  offense  charged  against  him  and 
for  which  he  is  on  trial,  and  who  has  no  explanation  to  offer 
except  some  matters  which  constitute  no  defense.  Even  in 
such  a  case  the  minds  of  the  jurors  may  by  improper  ques- 
tions and  insinuations  on  the  part  of  the  prosecutor  be  so 
inflamed  against  the  accused  that  a  fair  and  impartial  trial 
at  their  hands  is  as  impossible  as  it  would  be  to  reflect  any- 
thing but  a  distorted  image  from  a  convex  or  concave  mirror. 
According  to  our  distinguished  critic,  if  the  evidence  sought 
to  be  elicited  is  proper  according  to  some  "orthodox  prin- 
ciples," all  else  is  immaterial.  In  this  connection  it  may  be 
said  that  it  may  well  be  that  a  conviction  is  in  accordance 
with  "orthodox  principles,"  and  thus  without  a  flaw  in  the 
state  of  Illinois,  and  yet  not  without  error  in  the  state  of 
Utah.    Courts  must  have  due  regard  for  local  statutes  which 
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may  aflFect  both  procedure  and  substantive  law.  As  we  have 
seen,  the  two  sections  to  which  we  have  referred  clearly  re- 
strict the  scope  of  the  cross-examination  of  one  accused  of 
crime,  yet  Prof.  Wigmore  intimates  that  these  sections  were 
ignored  in  the  Shockley  Case  because  the  examination  there 
was  not  permitted  to  be  conducted  imder  the  orthodox  rule 
that,  when  the  accused  becomes  a  witness,  he  waives  the  con- 
stitutional injunction  that  he  shall  not  be  compelled  to  testify 
against  himself.  The  language  of  our  statute  is  so  clear  that 
no  construction  is  permissible.  In  civil  cases,  when  the  cross- 
examination  is  carried  beyond  its  legitimate  scope,  the  cross- 
examiner  makes  the  witness  his  own,  and,  under  the  provi- 
sions of  the  foregoing  statute,  when  this  occurs  in  a  criminal 
case,  the  accused  is  in  legal  effect  compelled  to  testify  against 
himself,  and  his  constitutional  rights  are  thus  ignored.  To 
prevent  this  result  is  the  manifest  purpose  of  our  statute. 
If  this  be  not  its  purpose,  it  has  none.  But  there  is  still 
another  local  statute  which  plays  a  very  important  part  in 
homicide  cases  where  the  charge  is  murder  in  the  first  degree. 
Section  4162,  which  fixes  the  penalty  for  murder  in  the  first 
degree,  provides:  "Every  person  guilty  of  murder  in  the 
first  degree  shall  suffer  death,  or,  upon  the  recommendation 
of  the  jury,  may  be  imprisoned  at  hard  labor  in  the  state 
prison  for  life,  in  the  discretion  of  the  court''  The  l^al 
effect  of  this  section  is  that  it  conditionally  provides  for  two 
penalties  for  murder  in  the  first  degree.  In  Calton  v.  Utah, 
130  U.  S.  83,  9  Sup.  Ct.  435,  32  L.  Ed.  870,  the  Supreme 
Court  of  the  United  States,  in  construing  the  foregoing  pro- 
vision, held  that  it  is  the  duty  of  the  trial  court  in  every 
case  where  the  charge  is  first  degree  murder  to  instruct  the 
jury  that  it  is  their  province  to  recommend  that  the  punish- 
ment be  imprisonment  for  life,  that  any  accused  person  has 
a  right  to  have  the  jury  so  instructed,  and  that  the  right  is 
a  substantial  one,  which  cannot  be  ignored.  In  this  state, 
therefore,  upon  a  plea  of  not  guilty,  although  the  accused 
confesses  the  facts  constituting  first  degree  murder  at  the 
trial,  he  still  has  the  right  to  have  the  jury  recommend  that 
the  punishment  be  other  than  death.     If,  as  the  Supreme 
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Court  of  the  United  States  holds,  this  is  a  substantial  right, 
then  it  follows  that  the  accused  has  the  right  to  have  the 
recommendation  based  upon  legal  evidence  which  is  limited 
to  the  crime  for  which  he  is  on  trial.  If  the  minds  of  the 
jurors  may  be  influenced  by  showing  that  the  accused  was 
guilty  of  other  offenses  for  which  the  penalty  amounts  to 
no  more  than  a  term  in  the  state  prison,  then  the  jury  may 
easily  be  induced  to  permit  the  death  penalty  to  be  inflicted 
because  lesser  crimes  have  been  insinuated  but  not  proved 
against  the  accused,  and  not  because  the  jury  conscientiously 
believe  and  are  satisfied  beyond  a  reasonable  doubt  that  the 
accused  should  be  permitted  to  suffer  death  for  the  sole  reason 
that  he  committed  the  particular  offense  for  he  was  tried. 
The  accused  is  entitled  to  the  unbiased  judgment  of  the  jury 
upon  this  question,  and  the  court  may,  in  case  he  thinks  the 
accused  should  suffer  death,  disregard  the  recommendation. 
But  it  would  seem  from  Prof.  Wigmore's  criticism  tliat 
one  of  the  principal  offenses  committed  by  the  majority  of 
this  court  in  reversing  the  judgment  in  the  Shockley  Case 
was  that  the  court  did  not  make  clear  wherein  the  defendant 
was  prejudiced  by  the  rulings  of  the  trial  court.  Here  again 
Prof.  Wigmore  seems  quite  insincere.  In  his  criticism  it  is 
assumed  that  the  defendant  was  guilty  of  at  least  three  other 
crimes  which  were  committed  by  him  in  the  preceding  year. 
This  assumption  of  fact  is  based  entirely  upon  the  mere  in- 
sinuations and  accusations  of  the  prosecuting  attorney,  and 
the  refusal  of  the  defendant  to  answer  the  accusations  upon 
the  ground  of  privilege.  If  any  proof  of  the  fact  were  nec- 
essary that  such  insinuations  and  assertions  of  crime  are 
prejudicial  to  the  accused.  Prof.  Wigmore,  wittingly  or  un- 
wittingly, has  furnished  it.  If  mere  insinuations  or  accusa- 
tions are  sufiicient  proof  of  guilt  for  an  eminent  writer  on 
the  law  and  rules  of  evidence,  why  should  they  not  be  suf- 
ficient for  ordinary  laymen  who  sit  as  jurors  ?  If  the  mere 
fact  that  a  court  feels  impelled  to  disagree  with  the  theories 
of  the  eminent  critic  and  is  unwilling  to  permit  mere  insinua- 
tions to  stand  as  proof  will  induce  him  to  enter  upon  a  most 
fervid  and  intemperate  criticism  of  the  courts  what  will  the 
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effect  of  such  insinuations  be  upon  the  minds  of  ordinary 
men  who  abhor  crime  and  who  sit  as  jurors  in  the  case? 
They,  like  Prof.  Wigmore,  will  condemn  the  accused,  regard- 
less of  proof  or  consequences. 

But,  entirely  apart  from  the  foregoing  observations.  Prof. 
Wigmore^s  criticisms  by  reason  of  their  intemperate  char- 
acter are  valueless.  His  criticisms  are  of  the  kind  which 
engender  heat,  not  light ;  they  irritate,  but  impart  no  informa- 
tion. They  appeal  to  the  passions  rather  than  invite  cool 
reflection,  and  in  the  long  run  will  result  in  betraying  courts 
into  committing  errors  rather  than  to  help  them  in  avoiding 
them.  It  may  be  that  our  criminal  procedure  is  out  of  date, 
and  that  by  reason  of  the  present  methods  of  administering 
our  criminal  laws  some  of  those  who  commit  crimes  may 
escape.  Courts,  however,  can  neither  change  the  laws  nor 
the  rules  of  evidence.  In  their  daily  task  of  dealing  with 
concrete  cases  they  must  apply  both  substantive  law  and 
procedure  so  as  to  reflect  justice.  Courts  must  have  some 
regard  for  consequences  in  particular  cases,  and  for  that 
purpose  the  rules  must  receive  a  practical  application.  Critics 
like  Prof.  Wigmore  revel  in  mere  abstract  theories.  Their 
theories  may  or  may  not  be  practical  in  view  of  all  the  facts 
and  circumstances  of  the  particular  case,  and  because  the 
court  finds  it  impossible  to  follow  a  particular  theory  to  the 
same  extent  and  tmder  different  circumstances  in  all  cases 
the  court  must  as  a  matter  of  course  be  condemned  by  the 
critics.  But,  whether  our  criminal  laws  and  procedure  be 
changed  or  not,  the  underlying  principle  that  no  one  may 
be  convicted  without  a  fair  and  impartial  trial  by  an  im- 
partial jury  will  always  remain.  Whatever  the  future  may 
develop,  one  thing  is  certain — that  no  court  that  is  worthy  of 
the  respect  and  confidence  of  the  public  will  affirm  a  judg- 
ment of  conviction  where  it  is  clearly  made  to  appear  that 
the  conviction  is  against  law  and  is  the  result  of  prejudice 
and  unfair  means  used  at  the  trial.  To  reverse  a  judgment 
of  conviction  without  sufficient  reasons  may  be  a  grievous 
blunder  and  a  wrong  against  society,  but  to  affirm  a  con- 
viction which  is  the  result  of  unfair  means  and  prejudice 
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engendered  at  the  trial  is  more  than  a  wrong — it  would  be  a 
crime. 

Lest  we  be  again  misunderstood,  we  repeat  that  we  have 
not  held,  and  do  not  now  hold,  that  under  our  statute  the 
credibility  of  one  on  trial  for  a  crime  when  a  witness  may 
not  be  attacked  in  the  same  manner  as  any  other  witness. 
What  we  do  hold  is  that  while  a  court  may  seriously  err 
in  its  rulings  in  so  far  as  it  affects  the  rights  of  a  mere  wit- 
ness without  necessarily  influencing  the  jury  but  that  such 
interference  with  one  on  trial  for  a  crime  may,  and  ordi- 
narily does,  influence  the  judgment  of  jurors,  and  when  it 
is  manifest  from  the  record  that  such  has  been  the  case, 
the  verdict  and  judgment  cannot  be  permitted  to  stand.  While 
in  the  case  at  bar  the  court  erred  in  permitting  the  cross- 
examination  as  herein  indicated,  yet,  in  view  that  the  judg- 
ment must  be  reversed  upon  other  grounds,  it  is  not  necessary 
to  pass  upon  the  question  whether  this  error  was  of  such  a 
nature  that  in  view  of  the  whole  record  we  would  reverse 
the  case  upon  that  ground  alone. 

The  contention  that  the  court  erred  in  refusing  to  grant  a 
new  trial  for  the  reasons  urged  by  counsel,  in  view  of  the  con- 
clusions reached,  needs  no  further  consideration.  While 
one  or  two  of  the  grounds  argued  by  counsel,  when  con- 
sidered in  connection  with  other  phases  of  the  case,  are  more 
or  less  serious,  yet,  in  view  that  the  case  must  be  retried, 
and  as  the  alleged  errors  cannot  arise  in  the  same  way  on  a 
retrial,  it  is  not  necessary  for  us  to  either  discuss  or  pass 
upon  them.  All  other  assignments  have  been  carefully  con- 
sidered, and  we  are  of  the  opinion  that  the  court  has  com- 
mitted no  error  in  regard  to  them. 

The  judgment  is  reversed,  with  directions  to  the  district 
court  to  grant  a  new  trial,  and  to  proceed  with  the  case  in 
accordance  with  the  views  herein  expressed. 

McCARTY,  J.,  concurs. 

STRAUP,  C.  J. 

I  concur  in  the  result  The  information  contained  three 
counts.     The  first  chained  a  homicide  by  beating  and  bruis- 
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ing.  The  second  by  poisoning.  The  third  by  the  combined 
and  co-operating  causes  of  both.  When  the  state  rested, 
the  court,  on  the  defendant's  motion,  required  it  to  elect. 
It  elected  on  the  third  count.  By  such  action  the  first  and 
second  counts  were  withdrawn.  The  case  was  submitted  to 
the  jury  on  the  third  count  only.  The  defendant  requested 
the  court  to  charge  that,  before  the  defendant  could  properly 
be  convicted,  the  jury  must  find  that  both  the  poisoning  and 
the  beating  combined  to  cause  the  death  of  the  deceased, 
and  as  in  the  third  count  alleged,  and  that  it  was  not  suf- 
ficient that  a  portion  of  the  jury  believed  that  the  death  was 
caused  by  the  beating  only,  and  a  portion  by  poisoning  only. 
The  request  was  refused.  The  court  charged  that  the  defend- 
ant could  be  found  guilty  of  murder  if  the  jury  believed 
the  death  was  caused  "by  either  one,  or  a  combination  of 
both"  beating  and  poisoning,  as  in  the  third  count  alleged. 
There  is  no  allegation  in  the  third  count  that  the  death 
was  caused  by  beating  alone.  Neither  is  there  an  allegation 
that  it  was  caused  by  poisoning  alone.  The  allegations  in  the 
third  count  in  this  regard  are :  That  by  the  beating  on  the 
26th  day  of  November  and  the  administering  of  the  poison 
on  the  27th  day  of  November  the  deceased  "became  mortally 
sick  and  distempered  in  her  body,"  and  languished  until  the 
8th  day  of  December,  when  she  died.  When  the  court  told 
the  jury  that  they  might  find  the  defendant  guilty  of  causing 
the  death  by  beating  alone,  the  jury  had  the  right  to  assume 
that  there  was  sufficient  evidence  to  justify  such  a  finding. 
So  did  they  when  the  court  told  them  that  they  might  find 
him  guilty  of  causing  the  death  by  poisoning  alone.  We 
have  no  means  of  determining  whether  the  verdict  was 
founded  upon  one  or  the  other  cause,  or  upon  both.  If  it 
was  founded  upon  the  cause  of  beating  alone,  as  the  court 
told  the  jury  they  might  find,  the  verdict  lacks  support  in 
the  evidence.  As  pointed  out  by  Mr.  Justice  Frick^  there  is 
not  sufficient  evidence  to  support  a  verdict  on  that  cause  alone. 
Neither  from  the  testimony  of  the  witnesses,  nor  from  the  char^ 
acter  of  the  discolorations  or  bruises  on  the  deceased's  body, 
nor  from  any  external  or  internal  conditions  of  her  body. 
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as  testified  to  by  all  the  witnesses  in  the  case,  was  the  jury 
justified  in  such  a  finding.  To  the  contrary,  every  physi- 
cian in  the  case,  both  on  the  part  of  the  state  and  the  de- 
fendant, testified  that  the  eflFects  of  the  beating  did  not  cause 
the  death,  and  that  there  were  no  external  nor  internal  con- 
ditions of  the  body  indicating  such  a  cause. 

Nor  in  my  judgment  was  there  sufiicient  evidence  to  justify 
a  finding  that  the  death  was  caused  by  mercurial  poison  ad- 
ministered by  the  defendant — the  particular  kind  of  poison- 
ing alleged — and  the  only  poison  claimed  by  the  state  that 
the  defendant  administered  to  the  deceased.  The  conviction 
of  the  defendant  on  this  cause  rests  alone  upon  circumstantial 
evidence.  The  administering  of  the  poison  by  the  defendant, 
and  the  death  from  such  a  cause,  may,  of  course,  be  shown 
by  circumstantial  evidence.  As  has  often  been  said  by  the 
courts,  and  the  text-writers,  it  is  not  to  be  expected  that  wit- 
nesses should  be  called  to  state  that  they  saw  the  deadly 
poison  administered  by  the  prisoner  or  mixed  up  by  him 
openly  before  them,  nor  is  it  essential  to  show  that  a  quan- 
tity of  poison  sufficient  to  cause  death  was  found  in  the 
body,  if  other  sufficient  facts  lead  to  the  conclusion  that  the 
death  was  occasioned  by  poisoning.  However,  in  determining 
the  question  of  sufficiency  of  the  evidence,  when  a  conviction 
rests  alone  upon  circumstantial  evidence,  proper  regard  must 
be  had  to  the  elementary  rules  of  evidence  governing  that 
kind  of  evidence  and  the  principles  upon  which  they  are 
founded.  Circumstantial  evidence,  frequently  termed  "in- 
direct evidence,"  consists  in  reasoning  from  facts  which  are 
proved  to  establish  such  as  are  conjectured  or  asserted  to  exist 
In  the  case  of  direct  evidence  the  facts  apply  directly  to  the 
factum  probandum.  Circumstantial  evidence  is  proof  of  a 
minor  fact,  which,  by  indirection,  logically  or  naturally 
demonstrates  the  factum  probamdum,  3  Enc.  Ev.  63.  That 
is,  from  the  proof  of  certain  facts  in  a  given  case  may  be  in- 
ferred other  connected  facts  which  usually  and  reasonably 
follow  according  to  the  common  experience  of  mankind. 
Hence,  one  of  the  most  essential  rules  of  circumstantial  evi- 
dence, recognized  by  the  courts  and  text-writers  generally,  is 
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that  facts  claimed  as  the  basis  of  a  legal  inference  must  be 
proved,  and  connected  with  the  factum  probandum.  That  is, 
the  inferences,  by  which  it  is  sought  to  establish  a  fact  con- 
jectured or  asserted  to  exist,  must  be  drawn  from  proven  facts, 
not  from  mere  inferences.  Another  well-recognized  rule  is 
thatj  before  it  can  be  said  that  circumstances  prove  anything, 
they  must  agree  with  and  support  the  hypothesis  sought  to 
be  proved ;  and  in  a  criminal  case  they  must  not  only  concur 
and  be  consistent  with  and  point  to  the  defendant's  guilt,  but 
they  must  also  be  inconsistent  with  any  other  reasonable  con- 
clusion or  hypothesis,  including  that  of  innocence.  Hence 
it  has  many  times  been  said  by  the  courts  that  "circumstan- 
tial evidence  in  a  criminal  case  is  of  no  value  if  the  circum- 
stances are  consistent  with  either  the  hypothesis  of  innocence 
or  the  hypothesis  of  guilt ;  nor  is  it  enough  that  the  hypothesis 
of  guilt  will  accotmt  for  all  the  facts  proven.  Much  less 
does  it  afford  a  just  ground  for  conviction  that,  unless  a  ver- 
dict of  guilty  is  returned,  the  evidence  in  the  case  will  leave 
the  crime  shrouded  in  mystery."     (3  Ency.  Ev.,  92.) 

It  was  shown  by  the  testimony  on  the  part  of  the  state  that 
in  a  trunk  kept  in  the  house,  and  to  which  the  defendant  and 
the  deceased  had  equal  access,  were  kept  tablets  of  bichloride 
of  mercury,  and  a  box  or  bottle  of  some  kind  of  medicine  or 
drug  used  to  produce  miscarriages  or  abortions.  The  mercury 
tablets  were  procured  by  the  defendant  something  more  than 
a  year  before  the  alleged  homicide  upon  a  prescription  for  an 
injury  to  his  hand.  The  box  or  bottle  was  procured,  just 
when  is  not  shown,  by  the  deceased  from  or  through  the  advice 
of  a  lady  relative.  After  the  death  of  the  deceased,  this  box 
or  bottle  was  taken  from  the  trunk  by  a  sister  of  the  deceased, 
Amanda  Ward,  who  was  a  witness  for  the  state  and  a  very 
hostile  witness  against  the  defendant.  She  gave  it  to  the 
physician  who  attended  the  deceased  in  her  last  illness,  and 
who  was  also  a  witness  for  the  state.  The  physician  testified 
that  he  returned  it  to  Mrs.  Ward.  She  testified  that  he  did 
not.  Neither  claimed  to  have  possession  of  it,  or  any  knowl- 
edge of  where  it  was,  at  the  time  of  the  trial.  The  nature  of 
the  contents  of  the  box  or  bottle  were  not  disclosed,  except, 
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as  testified  to  by  Mrs.  Ward,  that  it  contained  some  drug  or 
medicine  obtained  by,  or  given  to,  the  deceased  to  produce 
abortions  or  miscarriages.  The  deceased  on  different  occa- 
sions asserted  to  her  sister  and  to  others  that  because  of  her 
ill  health,  the  defendant's  cruelty  towards  her,  and  their 
poverty  she  would  not  give  birth  to  more  children.  At  mo- 
ments of  despondency  she  also  threatened  self-deetruction. 
The  deceased  for  some  time  had  been  in  ill  health.  On  the 
26th  day  of  November  the  defendant,  without  cause,  became 
angered,  and  cruelly  beat  and  kicked  her,  the  details  of  which 
are  referred  to  by  Mr.  Justice  Fbiok.  She  afterwards  went 
downtown  shopping.  The  defendant  went  to  his  work.  That 
night  she,  with  some  of  the  children,  slept  in  one  room,  and 
the  defendant,  with  others,  in  another  room  where  the  trunk 
was.  The  next  morning  she  arose  and  got  breakfast.  The 
defendant  ate  his  breakfast  and  went  to  work.  About  ten  or 
eleven  o'clock  of  the  forenoon  of  that  day  the  deceased  felt 
so  ill  that  she  sent  for  her  sister.  When  she  arrived,  she 
found  her  preparing  the  noonday  meal.  As  testified  to  by 
her  sister,  the  deceased  was  then  menstruating,  and  was  sick 
and  weak,  and  looked  "very  delicate  and  pale."  She  advised 
her  to  go  to  bed  and  lie  down.  About  fifteen  or  twenty  min- 
utes before  twelve  o'clock  she  went  into  a  room  adjoining  the 
kitchen,  and  lay  down  on  the  bed.  Her  sister,  after  making 
some  examination  of  her,  departed.  Before  lying  down,  the 
deceased  obtained  a  glass  of  water  and  placed  it  on  the  sew- 
ing machine  near  the  bed.  The  defendant  returned  from  his 
work  some  time  after  twelve  o'clock  for  his  noonday  meaL 
He  entered  the  kitchen,  where  his  eldest  daughter  was  finish- 
ing the  preparation  of  the  meal.  After  talking  and  playing 
with  some  of  the  children,  he  asked  where  the  deceased  was. 
He  was  told  that  she  was  lying  down  in  the  adjoining  room. 
According  to  his  testimony,  and  that  of  his  daughter,  he  step- 
ped to  the  door  leading  to  the  room  where  the  deceased  was, 
placed  his  hand  on  the  door  casing,  looked  in,  and,  thinking 
the  deceased  was  asleep,  walked  back,  sat  down,  and  ate  his 
ItmcL  According  to  the  oral  dying  statement  of  the  de- 
ceased, she  was  lying  on  the  bed  with  her  eyes  closed,  and. 
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on  opening  them^  she  saw  the  defendant  leaving  her  bedside 
and  walking  out  of  the  room.  After  he  ate  his  lunch,  he 
went  back  to  work.  In  her  oral  dying  statement  she  further 
stated  that,  after  the  defendant  left  the  room,  she  took  a  drink 
from  the  glass  of  water  near  the  bed,  and  that  afterwards 
"she  was  taken  much  worse  and  continued  to  be  worse  from 
that  time  on."  At  about  two  o'clock  she  began  vomiting,  and 
purging  blood,  strings  of  blood,  and  greenish  looking  matter, 
and  complained  of  much  pain.  The  daughter  sent  for  a 
neighbor,  Mrs,  Wunderlich,  and  also  for  the  deceased's  sister, 
Mrs.  Ward.  Mrs.  Wunderlich,  a  witness  for  the  state,  testi- 
fied that,  when  the  deceased  vomited,  she  noticed,  among  other 
things,  greenish  looking  matter,  and  smelled  the  odor  of  oil 
of  savin.  It  was  shown  that  oil  of  savin  has  a  strong  and 
peculiar  odor,  and,  when  taken  in  sufficient  quantities,  will 
produce  miscarriages  or  abortions,  and  that  it  is  an  irritant 
poison.  Mrs.  Wunderlich  also  testified  that  in  giving  the 
deceased  water  to  drink  she,  thinking  that  the  water  in  the 
glass  near  the  bed  was  stale,  threw  it  away,  left  the  glass  to 
be  washed,  and  got  fresh  water  for  her ;  that  the  glass  emptied 
by  her  was  about  one-quarter  full ;  that  she  noticed  no  sedi- 
ment in  the  glass  and  nothing  unusual  about  the  water,  except 
it  looked  stale.  After  the  deceaised's  sister  arrived  a  physi- 
cian was  telephoned  for  at  about  2 :30  o'clock.  He  sent  some 
medicine — ^what  kind  is  nof  shown — and  visited  the  deceased 
at  about  seven  or  seven  thirty  in  the  evening.  He  found  her 
"in  a  good  deal  of  distress,  was  nauseated,  was  vomiting  some 
time,  and  was  pui^ng  from  the  bowels,  complained  of  pain." 
At  noon  of  the  next  day  the  deceased  waa  removed  to  the 
hospital,  where  she  died  on  the  8th  day  of  December.  An 
autopsy  the  next  day  and  a  chemical  analysis  of  different 
parts  of  the  body  a  few  days  thereafter  were  made,  but  no 
trace  of  mercury  was  found.  The  membranes  and  tissues  of 
the  stomach  and  intestines  were  found  congested  and  in- 
flamed, which  conditions,  as  testified  to  by  the  physicians 
and  the  chemist,  were  indicative  of  the  effects  of  an  irritant 
poison,  and  that  bichloride  of  mercury  was  such  a  poison. 
But  th^  also  testified  that  oil  of  savin,  and  other  drugs  used 
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to  produce  abortions  and  miscarriages,  were  also  an  irritant 
poison,  and,  if  taken  in  suffix^ient  quantities,  would  produce 
the  same  conditions  foimd  in  the  stomach  and  intestines,  and 
would  occasion  the  same  symptoms  of  vomiting  and  purging 
as  were  manifested  by  the  deceased.  It  was  further  made 
to  appear,  and  as  stated  by  Wharton  &  Stille  in  their  work 
on  Medical  Jurisprudence,  that  oil  of  savin  "has  a  strong, 
peculiar  and  heavy  odor,  and  a  nauseous,  resinous,  and  bitter 
taste.  .  .  .  When  administered  in  large  doses,  signs  of 
irritant  poisoning  are  manifested,  such  as  heat  at  the  stomach, 
epigastric  and  abdominal  pains,  vomiting  of  greenish  matters, 
abundant  and  often  bloody  stools,  flow  of  saliva,  and,  in  fact, 
the  well-known  signs  of  gastro-intestinal  irritation,'^  and  that 
"after  death  there  are  found,  in  general,  undoubted  evidences 
of  inflammation  of  the  stomach  and  intestines,"  and  that  the 
strong  odor  is  quite  distinct  in  the  vomit  and  urine.  True, 
the  autopsy  did  not  disclose  any  condition  of  pregnancy,  but 
the  physicians  testified  that  the  deceased  might  have  been  ten 
or  fifteen  days  in  pregnancy,  and  all  indications  thereof  re- 
moved by  an  accelerated  menstrual  flow. 

Upon  this  evidence  it  is  contended  by  the  state  that  it  is 
demonstrated  that  the  deceased  died  of  mercurial  poisoning, 
and  that  the  poison  was  administered  to  her  by  the  defendant 
at  about  noon  on  the  27th  day  of  November,  when  he  stood 
at  the  doorway  of,  or  went  into,  the  room  where  the  deceased 
was  lying  on  the  bed,  and  by  then  and  there  dropping  a  bichlo- 
ride of  mercury  tablet  in  the  glass  of  water  standing  on  the 
sewing  machine  near  her  bed.  It  is  conceded  by  the  state 
that,  if  the  defendant  did  not  then  place  bichloride  of  mer- 
cury in  the  glass  of  water,  there  is  no  evidence  to  show  that 
he  administered  any  poison  to  the  deceased.  It  is  also  con- 
ceded that  he  did  not  then  go  into  the  room  or  to  the  trunk 
where  the  mercurial  tablets  were,  but  it  is  conjectured  by  the 
state  that  he  took  some  of  them  from  the  trunk  when  he  arose 
that  morning  and  before  he  went  to  work,  or  the  night  before, 
and  had  them  about  his  person  when  at  noon  he  returned  from 
work  for  his  noonday  meal.  To  convict  the  defendant  of 
causing  the  deceased's  death  by  poisoning,  the  state  was  there- 
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fore  required  to  prove  that  the  deceased  died  of  mercurial 
poisoning,  and  that  such  a  poison  was  administered  to  her 
by  him.  There  being  no  trace  of  mercury  found  in  her  body, 
the  fact  of  death  caused  by  mercurial  poisoning  was  sought, 
and  is  claimed,  to  be  established  by  other  proven  facts — 
the  inflamed  and  congested  condition  of  the  membranes  and 
tissues  of  the  stomach  and  intestines,  and  the  symptoms  of 
vomiting  and  purging  and  of  pain  manifested  and  complained 
of  by  the  deceased.  But  upon  the  evidence  adduced  by  the 
state  such  proven  facts  equally  well  point  to  the  cause  of 
death  by  an  irritant  poisoning  of  a  drug  used  to  produce  abor- 
tion. The  proven  facts  of  the  state  equally  well  point  to 
twro  hypotheses,  one  consistent  with  the  defendant's  guilt,  the 
other  with  his  innocence,  in  which  case  the  circumstantial 
evidence  of  the  fact  sought  or  claimed  to  be  established  is,  if 
not  valueless,  insufficient  to  support  it. 

Even  though  it  should  be  assumed  that  the  cause  of  death 
by  mercurial  poisoning  was  sufficiently  established,  yet  it  was 
also  necessary  to  show  that  the  defendant  administered  the 
poison.  Again,  that  fact  was  also  sought,  and  is  claimed,  to 
be  established  by  other  proven  facts.  The  proven  facts  which 
it  is  claimed  by  indirection  logically  or  naturally  demonstrate 
the  factum  probandum — ^the  administering  of  the  poison  by 
the  defendant — are:  Bichloride  of  mercury  tablets  were 
foimd  in  the  tnmk  to  which  the  deceased  and  the  defendant 
had  equal  access,  and  which  were  there  for  more  than  a  year, 
and  conceded  not  to  have  been  procured  for  any  wrongful 
or  unlawful  purpose;  the  deceased,  sick,  very  delicate  and 
pale,  was  lying  on  the  bed  with  her  eyes  closed ;  the  defend- 
ant, when  he  returned  from  his  work,  entered  the  kitchen, 
inquired  where  the  deceased  was,  and,  on  being  told  that  she 
was  lying  down  in  the  adjoining  room,  went  to  the  doorway 
of  or  into  her  room,  looked  at  her,  walked  away,  sat  down 
in  the  kitchen,  ate  his  lunch,  and  went  back  to  work;  after 
the  defendant  was  at  the  doorway  or  in  the  room,  the  de- 
ceased drank  from  the  glass  of  water  procured  by  herself, 
whereupon  she  became  worse,  and  at  about  two  o'clock  began 
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vomiting  and  purging,  and  complained  of  pain.  There  is  no 
logical  nor  natural  connection  between  the  proven  facts  and 
the  factum  probandum,  the  dropping  of  the  mercurial  tablets 
in  the  glass  of  water  by  the  defendant  while  he  was  at  the 
doorway  or  in  the  deceased's  room.  This  is  not  a  case  where 
a  person  without  ailment  or  complaints  of  pain,  or  in  an 
ordinarily  normal  condition,  drinks  or  eats  something,  and  is 
suddenly  or  shortly  thereafter  made  sick  and  caused  to  suffer 
pain.  The  deceased,  when  she  lay  down  on  the  bed,  and 
before  it  is  claimed  that  the  defendant  placed  the  poisonous 
tablets  in  the  glass,  was  from  some  cause,  according  to  all  the 
evidence,  a  very  sick  woman,  and  was  in  a  weak,  pale,  and 
trembling  condition.  Her  symptoms  of  pain,  of  vomiting 
and  purging,  are  equally  attributable  to  causes  other  than  that 
of  her  drinking  water  out  of  the  glass  after  the  defendant 
was  at  the  door  of,  or  left,  her  room.  The  defendant's  going 
to  the  doorway,  or  in  the  deceased's  room  under  the  circum- 
stances disclosed  is  not  an  unusual  nor  a  suspicious  circum- 
stance. It  is  so  usual  and  natural  that  it  does  not  even  sup- 
port nor  agree  with  the  hypothesis  of  guilt,  and  much  less 
is  not  inconsistent  but  wholly  consistent  with  innocence. 

The  facts  that  the  defendant  took  bichloride  of  mercury 
tablets  from  the  trunk,  and  that  the  deceased  drank  mercurial 
or  other  poison  from  the  glass  themselves  rest,  not  upon  any 
proven  facts,  but  upon  mere  inferences.  That  is  the  fact  that 
the  deceased  drank  poison  from  the  glass  of  water  is  itself 
only  an  inference  deduced  from  the  facts  that  after  she  drank 
from  the  glass  she  became  worse,  began  vomiting  and  pur- 
ging, and  had  pain.  Yet  from  such  inferences  it  is  sought 
to  infer  the  further  fact,  the  factum  probandum,  the  placing 
of  the  tablets  in  the  glass  of  water  by  the  defendant,  and 
thus  we  have  an  inference  deduced,  not  from  a  proven  fact, 
but  from  a  mere  inference,  and  have  an  inference  upon  an 
inference. 

I  cannot  yield  assent  to  the  proposition  contended  for  by 
the  state  that  "as  to  the  poisoning  it  was  necessary  on  the  part 
of  the  state  to  satisfy  the  jury  of  two  things:  First,  that 
the  defendant  had  possession  of,  or  access  to  the  poison ;  sec- 
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ond,  that  he  had  the  opportunity  to  administer  the  poison  to 
Mary  Vance,"  the  deceased.  Xor  could  I  yield  assent,  if 
added  to  these  two,  were  the  third,  that  the  deceased  died 
of  mercurial  poisoning.  That  is  to  say,  it  is  not  sufficient 
to  sustain  a  charge  of  murder  by  poisoning  by  the  mere  proof 
of  facts  that  the  deceased  died  of  poisoning,  that  the  defendant 
under  no  suspicious  circumstances  merely  had  poison  in  his 
possession,  or  access  to  the  poison,  and  that  he  had  the  oppor- 
tunity to  administer  it  to  the  deceased.  Bichloride  of  mercury, 
carbolic  acid,  and  other  antiseptics  are  not  unusual  articles 
found  in  many  households  for  antiseptic  or  mechanical  pur- 
poses. If  the  contention  of  the  state  is  sound,  should  the 
death  of  one  member  of  a  family  having  such  poisons  about 
the  house  be  caused  by  such  kind  of  poisoning,  every  other 
member  of  the  family  who  had  possession  of,  or  access  to,  the 
poison,  and  had  the  opportunity  to  administer  it  to  the  de- 
ceased, might  properly  be  found  guilty  of  murder.  Courts 
do  not,  and  should  not,  sustain  convictions  on  such  evidence 
alone.  We  have  been  referred  to  no  case  supporting  such  a 
contention  of  the  state.  Neither  the  case  of  Zoldoske  v.  State, 
82  Wis.  580,  52  N.  W.  778,  nor  the  case  of  Commonwealth  v. 
Danz,  211  Pa.  507,  60  Atl.  1070,  cited  by  the  state,  supports 
it.  Those  cases  are  much  stronger  in  their  facts  than  is  the 
case  in  hand.  In  the  first  it  was  sho^vn  by  direct  evidence 
that  the  candy  containing  the  poison  and  which  was  eaten  by 
the  deceased  was  given  to  her  by  the  defendant ;  in  the  other, 
that  the  defendant  put  the  poison  in  the  deceased's  cup  of 
coffee.  So  are  the  cases  of  the  State  v.  Van  Tassel,  103  Iowa, 
6,  72  "N.  W.  497,  where  there  was  also  some  direct  evidence 
that  the  defendant  substituted  a  poisonous  drug  for  the  medi- 
cine left  for  the  deceased  by  a  physician,  State  v.  Best,  111  N". 
C.  638,  15  S.  E.  930,  where  it  was  shown  by  direct  evidence 
that  flour,  bread,  and  dough  from  which  the  deceased  had 
eaten  was  in  the  possession  of  the  defendant  and  contained 
poison,  and  that  it  was  administered  to  her  by  him,  and  in  the 
case  of  Speights  v.  State,  41  Tex.  Cr.  R  923,  54  S.  W.  595, 
where  the  defendant  administered  poisonous  water  to  the 
deceased  out  of  a  dipper.     A  person  having  bichloride  of 
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mercury  tablets  about  the  house,  conceded  not  to  have  been 
procured  and  kept  under  any  suspicious  circumstances,  nor 
lor  any  wrongful  or  unlawful  purpose,  is  one  thing.  One 
mixing  a  deadly  poison  with  candy,  bread,  water,  or  other 
substance,  or  substituting  a  deadly  poison  for  medicine  left 
for  a  patient  by  a  physician,  and  giving  it,  or  causing  it  to 
be  given  to  another,  or  who  gives  to  another  candy,  bread, 
water,  or  other  substance,  containing  a  deadly  poison,  to  be 
eaten  or  drank,  is  quite  another  thing.  Having  bichloride 
of  mercury  tablets  about  the  house  is  not  an  unusual  thing. 
Mixing  poison  with  bread,  candy,  or  other  substance  to  be 
oaten,  or  drank,  is  not  only  a  very  unusual  thing,  but  is  also 
inconsistent  with  innocence.  Besides,  in  the  cases  referred 
to,  there  were  in  some  of  them  other  facts  and  circumstances 
and  in  others  admissions,  confessions,  and  conduct  of  the 
suspected  parties  which  were  not  only  consistent  with  their 
guilt,  but  which  were  also  wholly  inconsistent  with  their  inno- 
cenca  The  case  here  on  the  facts  is  no  stronger  than  the 
cases  of  State  v.  Bertoch,  112  Iowa,  195,  83  N.  W.  967; 
Slate  V.  Nesenhener,  164  Mo.  461,  65  S.  W.  230,  and  Pitts 
V.  State,  43  Miss.  472,  where  the  evidence  was  held  insuflS- 
cient  to  support  a  conviction. 

The  deceased  made  two  written  dying  statements,  one  writ- 
ten by  her  sister,  the  other  written  by  an  assistant  county  at- 
torney, and  signed  by  the  deceased  in  his  presence,  and  in 
the  presence  of  a  deputy  sheriff.  In  neither  statement  did 
the  deceased  make  any  reference  to  any  fact  or  circumstance 
on  the  subject  of  poisoning.  Both  statements  were  confined 
alone  to  the  transaction  of  the  defendant's  striking  and  kick- 
ing her  on  the  26th  day  of  November,  and  to  the  things  then 
said  and  done.  After  she  had  signed  the  statement  in  the 
presence  of  the  attorney  and  sheriff,  and  after  they  had  de- 
parted, the  latter  called  the  former's  attention  to  the  fact 
that  the  deceased  in  her  statement  had  said  nothing  on  the 
subject  of  poisoning,  and  suggested  that  they  return  and  ask 
her  about  it.  They  did  so.  In  response  to  questions  asked 
her  on  such  subject  she  made  the  oral  statement  heretofore 
referred  to.     I,  of  course,  think  the  evidence  of  such  state- 
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ment  was  properly  admitted.  But  the  fact  that  no  reference 
to  any  circumstance  of  poisoning  was  made  by  her  in  the 
written  statements  is  significant.  Still  more  important  is  the 
fact  that,  when  she  was  specifically  interrogated  on  that  sub- 
ject, the  statement  made  by  her  in  that  regard  was  of  so  little 
consequence.  All  that  was  said  by  her  on  that  subject  was 
that  she  saw  the  defendant  leaving  her  bedside,  and  there- 
after she  took  a  drink  from  the  glass  of  water,  whereupon  she 
"was  taken  much  worse,  and  continued  to  be  worse  from  that 
time  on.'*  Whether  she  took  a  sip,  swallow,  or  what  quan- 
tity of  water  was  drunk  by  her  from  the  glass  is  not  made  to 
appear.  It  was  shown  by  the  physicians,  and  as  stated  by 
Wharton  &  Stille  on  Medical  Jurisprudence,  that  "immedi- 
ately after  swallowing  a  poisonous  dose  of  bichloride  of  mer- 
cury there  is  experienced  a  strong  metallic  taste,  and  a  pain- 
ful spasmodic  contraction  in  the  throat."  And,  as  also  made 
to  appear,  such  taste  is  very  pronounced  and  unusual.  It 
18  highly  improbable  that  the  deceased  could  have  drunk  a 
suflScient  quantity  of  mercurially  poisoned  water  to  produce 
the  claimed  corrosive  and  poisonous  effects  and  symptoms 
without  noticing  or  detecting  the  metallic  taste,  or  some  un- 
r^tural  or  unusual  tasta  Yet  no  word  is  said  by  her  to  the 
effect  that  she  noticed  anything  unusual  or  unnatural  about 
the  taste  of  the  water  drank  by  her,  nor  is  there  anything  said 
by  her  that  after  she  drank  it  she  experienced  or  felt  any 
pain,  or  any  discomfort,  except  that  she  "was  taken  much 
worse." 

There  is  considerable  evidence  to  show  that  the  defendant 
treated  the  deceased  with  extreme  cruelty.  But  I  cannot  say 
that  he  shall  be  shot  to  death  because  he  is  not  a  good  man, 
or  because  he  was  a  wife  beater.  The  state  cannot  legally 
demand  the  life  of  the  vilest  human  creature  except  upon 
sufficient  proof  of  his  guilt  of  murder.  Such  proof  I  think 
is  here  lacking.  While  the  state  sufficiently  demonstrated 
that  the  defendant  struck  and  kicked  the  deceased,  it  just  as 
clearly  demonstrated  by  all  the  evidence  in  its  behalf,  includ- 
ing the  testimony  of  its  physicians,  that  the  effects  of  the  beat- 
ing and  kicking  did  not  and  could  not  have  caused  the  death. 
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The  evident  theory  advanced  by  its  learned  physicians  was 
that  the  beating  and  kicking  did  not  cause  the  death*  So, 
too,  did  they  testify  that  the  poisoning  alone  did  not  cause 
it.  When  asked  what  did  cause  it,  they  asserted  that  it  was 
caused  by  the  combined  and  co-operating  causes  of  both  the 
kicking  and  the  poisoning.  When  asked  how  the  two  could, 
and  probably  did,  combine  and  co-operate  so  as  to  cause  the 
death,  they  asserted  that  the  beating  and  the  kicking  of  the 
deceased  so  lowered  her  vitality  that  her  system  could  not 
resist  the  corrosive  and  poisonous  effects  of  the  deadly  poison, 
and,  in  effect  stated  that,  if  she  had  not  been  kicked  and 
beaten  and  her  vitality  lowered,  the  poisoning  probably  would 
not  have  killed  her.  As  well  assert  that,  because  of  his  re- 
duced or  lowered  vitality,  the  victim  could  not  resist  the 
penetration  of  the  bullet  as  it  was  shot  from  the  gun  into  his 
body  iior  the  destructive  effects  of  the  muscles  and  tissues, 
as  it  plowed  its  way  through  a  vital  organ.  Fire  bums.  It 
bums  the  tissues  and  the  cells  of  a  strong  as  well  as  of  a 
weak  body;  and  they  alike  must  also  yield  to  the  corrosive 
and  distmctive  effects  of  such  a  deadly  poison  as  bichloride 
of  mercury.  I  think  this  is  a  case  of  too  much  conjecture 
and  not  enough  evidence.  I  am  of  the  opinion  that  there 
ought  to  be  a  retrial. 

In  view  of  what  has  been  said  concerning  the  Shockley 
Case,  I  feel  obliged  to  make  but  this  observation.  In  that 
case  the  principal  assigned  errors  related  to  the  refusal  of 
the  court  to  submit  to  the  jury  the  issue  of  self-defense,  the 
rulings  made  against  the  defendant  subjecting  him  to  a  cross- 
examination  respecting  past  criminal  transactions  which  were 
separate  and  distinct  from  that  for  which  he  was  on  trial, 
and  the  holding  that  immunity  from  answering  such  incrimi- 
native  questions  could  only  be  claimed  by  the  defendant  him- 
self, and  not  through  his  coimsel.  The  majority  members 
of  the  court  held  that  there  was  no  evidence  to  justify  the  sub- 
mission of  the  case  to  the  jury  on  the  issue  of  self-defense, 
and  that,  therefore,  the  trial  court  committed  no  error  in 
its  refusal  to  submit  the  case  to  the  jury  on  such  theory.  The 
dissenting  member  of  the  court  was  of  a  different  opinion. 
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He  held  that  reversible  and  prejudicial  error  was  committed 
by  the  trial  court  in  such  refusal,  and  on  that  ground  concur- 
red in  the  judgment  of  reversal  and  in  remanding  the  case 
for  a  new  trial.  The  majority  members  of  the  court  held 
that  reversible  and  prejudicial  error  was  committed  by  the 
trial  court  in  the  rulings  respecting  the  cross-examination  of 
the  defendant,  and  in  not  permitting  him  to  claim  immunity, 
through  his  counsel,  from  answering  incriminative  questions 
relating  to  past  criminal  transactions  which  were  wholly  sep- 
arate and  distinct  from  that  for  which  he  was  on  trial.  Be- 
cause of  such  erroneous  rulings  the  majority  members  re- 
versed the  judgment,  and  remanded  the  case  for  a  new  trial. 
On  such  holding  on  such  ground  the  dissenting  member  did 
not  concur.  I  thought  then,  and  I  think  now,  that  the  con- 
clusion reached  by  the  majority  members  was  right.  Our 
reasons  therefor  are  stated  in  the  prevailing  opinion.  The 
legal  principles  involved  are  very  simple.  They  are:  (1) 
When  a  defendant  is  a  witness,  inmiunity  from  answering 
incriminative  questions  relating  to  criminal  transactions  or 
crimes  whoUy  separate  and  distinct  from  that  for  which  he 
is  on  trial  may  be  claimed  through  his  counsel ;  and  (2)  while 
a  conviction  of  prior  and  other  offenses  may  be  shown  to  affect 
credibility,  or  impeach  the  witness,  a  mere  arrest,  or  specific 
acts,  or  past  conduct,  tending  to  show  the  conmiission  of  other 
offenses,  may  not  be  shown. 

These  principles  are  elementary,  and  are  supported  by  the 
clear  weight  of  authority.  They  were  violated  by  the  rulings 
referred  to.  No  criticism  is  made  of  our  conclusion  holding 
them  erroneous.  The  criticism  made  of  the  case  is  that  we 
"gave  not  even  one  word's  consideration  to  the  question 
whether  the  allied  errors  should  have  affected  the  verdict" 
The  criticism  does  not  fairly  reflect  the  decision.  We  did 
not  reverse  the  judgment  regardless  of  the  question  of  preju- 
dice. In  the  prevailing  opinion  are  stated  our  reasons  why 
we  thought  the  committed  errors  were  prejudicial  and  harm- 
ful and  affected  the  verdict.  We  there  stated  that,  under  our 
statute,  "every  person  guilty  of  murder  in  the  first  degree 
shall  suffer  death,  or,  upon  recommendation  of  the  jury,  may 
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be  imprisoned  at  hard  labor  in  the  state  prison  for  life,  in 
the  discretion  of  the  court,"  and  that  it  was  held  by  the  Su- 
preme Court  of  the  United  States  to  be  reversible  error  in 
the  failure  of  the  court  to  charge  the  jury  the  substance  and 
effect  of  the  statute.  The  verdict  rendered  by  the  jury  in 
the  Shockley  Case  was  "Ghiilty  of  murder  in  the  first  degree," 
without  any  recommendation.  Upon  the  court's  refusal  to 
grant  the  motion  for  a  new  trial,  it  became  the  imperative 
duty  of  the  court  to  pronounce  upon  that  verdict  a  judgment 
inflicting  the  death  penalty,  which  was  done.  In  the  prevail- 
ing opinion,  and  in  speaking  of  the  prejudicial  effect  of  the 
erroneous  rulings  of  the  court  referred  to,  we  said :  "What- 
ever deposition,  if  any,  there  may  have  been  on  the  part  of 
the  jurors  to  make  the  said  recommendation,  may  have  been 
entirely  overcome  and  removed  by  reason  of  these  rulings 
of  the  court."  That  is  to  say,  though  the  jurors  upon  all  the 
evidence  in  the  case  were  satisfied  beyond  a  reasonable  doubt 
that  the  defendant  was  guilty  of  murder  in  the  first  degree 
as  charged  in  the  information,  and  though  upon  all  the  evi- 
dence there  was  no  substantial  conflict  on  such  question,  yet, 
by  reason  of  the  improper  cross-examination,  the  jury  may 
have  been  improperly  led  to  the  conclusion  that  the  defend- 
ant was  also  guilty  of  other  separate  and  distinct  criminal 
transactions  and  crimes  of  which  there  was  no  evidence,  but 
which  were  so  vividly  and  persistently  referred  to  by  the 
improper  incriminative  questions  on  cross-examination,  and 
for  that  reason  the  jury  may  have  refused  to  make  the  recom- 
mendation that  the  defendant  be  imprisoned  at  hard  labor 
for  life.  That  is  the  view  we  took  of  it,  and  for  such  reasons 
we  held  the  erroneous  rulings  prejudicial  and  said  so.  Some 
may  not  agree  with  us  on  that,  but  a  reading  of  the  record 
in  that  case  clearly  shows  that  the  improper  cross-examination 
strongly  tended  to  produce,  and  in  all  probability  did  pro- 
duce, just  such  effect.  After  the  court  had  overruled  all  and 
repeated  objections  interposed  by  the  defendant's  counsel  to 
the  incriminative  questions,  and  held  with  the  contention  of 
the  district  attorney  that  the  defendant  must  himself  claim 
the  privilege,  and  after  the  defendant  had  himself  claimed 
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it,  and  had  declined  to  answer  the  questions  which  in  them- 
selves were  pregnant  and  teeming  with  inquiries  respecting 
inciiminative  conduct  and  criminal  transactions,  the  court 
not  only  permitted  the  district  attorney,  over  objections,  to 
further  inquire  of  the  defendant,  and  to  compel  him  to 
answer  whether  he  so  declined  on  the  ground  that  it  tended  to 
incriminate  him,  but  the  court  itself  turned  to  the  defendant 
and  demanded  of  him:  "Do  you  claim  that  privilege  and 
decline  to  answer  the  question  on  the  ground  that  it  tends 
to  incriminate  you  and  subject  you  to  punishment  for  a 
felony  ?"  And  when  the  defendant  thereupon  answered,  "I 
decline  to  answer  the  question  upon  that  ground,"  the  district 
attorney,  still  not  satisfied  that  the  privilege  and  immunity 
had  yet  been  sufficiently  claimed,  immediately  asked  the  de- 
fendant, "Upon  the  ground  it  tends  to  incriminate  you  ?" 
And  so  each  time,  on  three  or  four  occasions,  when  such 
incriminative  questions  were  asked,  such  proceeding  was  sub- 
stantially repeated;  and,  after  the  defendant  had  declined 
to  answer  such  questions  which  were  in  themselves  replete  and 
freighted  with  inquiries  respecting  incriminating  conduct 
and  criminal  transactions,  the  defendant  was  further  com- 
pelled to  answer,  to  the  effect,  that  he  did  so  decline  because 
to  answer  the  questions  would  incriminate  him  and  subject 
him  to  the  punishment  for  a  felony.  The  baleful  effect  pro- 
duced by  such  proceedings  would  be  no  worse  had  the  court 
turned  to  the  defendant,  and  said:  "If  you  are  guilty  of 
the  criminal  conduct  and  offenses  so  clearly  suggested  by  the 
questions  propounded  to  you,  you  need  not  answer,  but,  if 
you  are  not  guilty  of  them,  you  must  answer,  Now  with 
this  admonition,  do  you,  or  do  you  not,  decline  to  answer  ?'' 
The  substance  of  all  these  matters  referred  to  appears  in  the 
prevailing  opinion.  The  criticism  therefore  made,  that  we 
did  not  consider  the  question  of  prejudicial  effect  of  the 
erroneous  rulings,  is  not  founded  on  truth.  Neither  the 
grounds  upon  which  we  reached  the  conclusion  that  the  rulings 
were  erroneous  nor  upon  which  we  held  them  prejudicial 
have,  as  yet,  been  criticised.  The  complaint  made  that  we 
granted  a  new  trial  to  a  bad  man,  and  did  not  hold  any  kind 
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of  a  conviction  of  such  a  man  a  proper  and  legal  conviction, 
is  not  worthy  of  notice. 


BRISTOL  V.  BRENT  (ATCHISON,  TOPEKA  &  SANTA 
FE  RAILWAY  COMPANY,  Garnishee). 

No.  2120.    Decided  August  2,  1910  (110  Pac.  356). 

1.  Exemptions — Extbaterritobial  Effect  of  Statutes.  Exemption 
laws  of  a  state  have  no  extraterritorial  effect     (Page  61.) 

2.  Gabnishment— Waiver  of  Personal  Jurisdiction  by  Gabnishib 
— Effect  on  Defendant.  Waiver  by  a  garnishee  of  personal 
Jurisdiction  by  voluntarily  appearing  is  not  a  waiver  of  defend- 
ant's rights  in  so  far  as  jurisdiction  over  his  property,  the  debt. 
Is  concerned.     (Page  62.) 

3.  Railboads — ^Fobeion  Cobpobations — Service  of  Process  oif 
Agent.  Comp.  Laws  1907,  section  2948,  provides  that  if  neither 
the  president,  secretary,  treasurer,  or  other  officer  of  a  foreign 
corporation,  nor  the  person  designated  by  it  as  one  upon  whom 
process  may  be  served,  is  within  the  state,  and  the  corporation 
holds  itself  out  as  having  an  office  or  place  of  buBlnese  in  the 
state,  or  does  business  in  the  state,  service  of  process  upon  it 
may  be  had  upon  the  person  doing  such  business,  or  in  charge 
of  such  office,  or  place  of  business.  A  foreign  railroad  corpo- 
ration maintained  in  Utah  an  office  in  charge  of  a  "general 
agent."  The  business  conducted  by  the  agent  required  an  as- 
sistant, and  the  income  therefrom  amounted  to  about  forty 
thousand  dollars  a  year.  The  agent  issued  no  bills  of  lading 
and  sold  no  passage  tickets,  but  obtained  from  prospective  ship- 
pers "routing  orders,"  which  were  signed  by  shippers,  and  by 
the  agent  sent  to  the  respective  offices  of  the  corporation,  so 
that  the  freight  might  be  routed  over  its  lines.  Held^  that 
such  agent  was  directly  connected  with  the  business  of  the 
corporation,  and  process  against  the  corporation  could  be  served 
on  him.     (Page  69.) 

4.  Cobpobations — Fobeion  Ck>BPOBATioNS — Sebvicb  of  Pbocbss — 
Legislative  Contbou  It  is  within  the  province  of  the  Legis- 
lature to  designate  the  person  or  persons  who  represent  a  for- 
eign corporation  upon  whom  legal  process  may  be  served. 
(Page  69.) 

6.  Gabnishment — Debts  Attachable:  A  debt  that  may  be  enforced 
in  any  jurisdiction  by  a  person  against  his  debtor  may  also  by 
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a  creditor  of  such  person  be  attached  by  garnishment  in  any 
Jurisdiction  where  the  debtor  of  such  person  may  be  found  and 
served  with  process.     (Page  74.) 

6.  Oabnishment — PucADmo.  Comp.  Laws  1907,  section  3095,  re- 
quires a  garnishee  to  answer  in  writing  and  under  oath.  Section 
3099  provides  that  plaintiff  may  take  issue  on  any  facts  stated 
in  the  garnishee's  answer,  but  that  unless  he  does  so  within  ten 
days  the  answer  will  be  deemed  true.  Held,  that  if  a  garnishee 
desires  to  make  the  defense  that  the  debt,  if  any  exists  in  de- 
fendant's favor,  is  payable  at  any  particular  place  or  upon  spe- 
cial conditions  by  virtue  of  a  contract  between  the  garnishee 
and  his  creditor,  the  garnishee  must  set  forth  such  facts  in  his 
answer,  so  as  to  give  plaintifT  an  opportunity  to  take  issue  upon 
any  one  or  more  of  the  facts  contained  in  the  answer.  (Page  74.) 

7.  Constitutional  Law — ^Encboachment  on  Legislatube.  It  is  the 
duty  of  the  Supreme  Court  to  declare  the  law  as  it  finds  it 
(Page  76.) 

Appeal  from  District  Court,  Third  District. — Hon.  M.  L. 
Ritchie,  Judge. 

Action  by  G.  E.  Bristol  against  Noah  Brent  and  the 
'Atchison,  Topeka  &  Santa  Fe  Eailway  Company,  Garnishee. 

Judgment  discharging  garnishee.  Plaintiff  appeals. 
Rbvessed  and  bbmandeb,  with  directions. 
E.  A.  Walton  for  appellant 
Goodwin  &  Yon  Pelt  for  respondents. 

nUCK,  J. 

This  is  the  third  time  this  case  comes  before  this  court  in 
some  form.  The  first  time  it  was  on  the  garnishee's  motion 
to  dismiss  the  appeal  on  the  ground  that  the  judgment  dis- 
charging it  was  not  a  final  udgment,  and  therefore  not  ap- 
pealable. {Bristol  V.  Brent^  35  Utah,  213,  99  Pac.  100.) 
On  the  second  appeal  the  garnishee  contended  that  the  court 
had  not  acquired  jurisdiction  of  it  nor  of  the  res — ^the  debt 
We  held  that^  while  the  court  had  obtained  jurisdiction  of 
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the  garnishee,  it  had  nevertheless  not  obtained  jurisdiction 
of  the  debt  due  from  the  garnishee  to  the^  defendant  in  the 
action.  {Bristol  v.  Brent,  36  Utah,  108,  103  Pac.  1076.) 
On  this  appeal  the  question  presented  is  whether  the  debt 
admitted  to  be  owing  by  the  garnishee  to  the  defendant  in 
the  action  can  be  attached  by  the  process  of  garnishment  in 
view  that  all  the  parties  to  the  action,  icluding  the  gar- 
nishee (a  foreign  corporation),  are  nonresidents  of  the  state, 
view  that  all  the  parties  to  the  action,  including  the  gar- 
nishee was  incurred,  and  prima  facie  is  payable,  at  the  home 
of  the  defendant  in  the  action,  who  is  a  resident  of  the  state 
of  California,  The  district  court  permitted  the  appellant 
to  amend  the  return  of  service  upon  the  garnishee  (which 
we  in  the  former  appeal  held  insuflScient)  so  as  to  conform 
to  the  views  expressed  in  our  former  opinion.  After  the 
return  was  amended  so  as  to  show  that  service  had  been  made 
in  accordance  with  the  statute  of  this  state,  the  district  court 
nevertheless  entered  judgment  discharging  the  garnishee  for 
the  reason,  as  stated  by  it,  "that  this  court  has  acquired  no 
jurisdiction  of  the  garnishee,  nor  over  the  indebtedness  due 
from  the  garnishee  to  the  defendant.^'  The  foregoing  con- 
clusion is  based  upon  facts  found  by  the  court,  which,  in 
substance,  are  as  follows:  That  neither  of  the  parties  to 
the  action,  including  the  garnishee,  were  at  the  commence- 
ment of  the  action,  or  at  the  time  of  the  service  of  process, 
residents  of  the  state  of  Utah;  that  the  garnishee  is  a  cor- 
poration of  the  state  of  Kansas,  engaged  in  the  business  of 
a  common  carrier  of  both  freight  and  passengers  between 
Chicago,  in  the  state  of  Illinois,  and  the  state  of  California ; 
that  said  garnishee  never  owned  or  operated  any  railroad  in 
the  state  of  Utah;  that  at  the  time  service  was  made  upon 
the  garnishee  it  was  indebted  to  the  defendant  in  the  action 
in  the  sum  of  $75.14,  "of  which  the  sum  of  $45.45,  and  no 
more,  was  due  and  payable  on  September  15th,  the  next  pre- 
ceding pay  day,  at  the  general  offices  of  the  company  (the 
garnishee)  at  Los  Angeles,  Cal. ;  that  such  sum  was  due  for 
services  rendered  by  the  defendant  to  the  garnishee  at  Point 
Richmond,  in  the  state  of  California,"    Finding  No.  5  is  as 
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follows:  "That  the  garnishee,  at  the  date  of  the  service  of 
the  garnishee  summons  upon  C.  F.  Warren,  kept  and  main- 
tained at  Salt  Lake  City,  Utah^  what  is  usually  termed  and 
known  as  a  'commercial  agent,'  who  maintained  an  office  for 
that  purpose ;  that  C.  F.  Warren  was  such  commercial  agent, 
and  John  J.  Devereux  was  his  assistant;  that  the  business 
consisted  in  soliciting  freight  from  merchants  and  in  looking 
after  passenger  business.  The  said  agent  gave  no  bills  of 
lading,  or  receipts,  or  shipping  bills.  Nothing  was  signed 
or  executed  by  him,  except  routing  orders.  The  agent  ob- 
tained routing  orders  signed  by  the  shippers  and  mailed  such 
orders  to  the  eastern  offices  of  the  company.  He  issued  no 
passenger  tickets,  and  did  not  receive  any  money  from  pro- 
spective passengers.  This  business  thus  solicited  amounted 
to  several  thousand  dollars  per  annum."  The  other  findings 
relate  entirely  to  defendant's  claim  of  exemption.  He,  how- 
ever, makes  this  claim  imder  the  statutes  of  California,  and 
is  a  resident  of  that  state,  and  not  by  virtue  of  any  law  or 
statute  of  this  state. 

It  is  no  longer  an  open  question  that  the  exemption  laws 
of  a  state  have  no  extraterritorial  effect,  and,  in  the  absence 
of  local  statutes,  will  not  ordinarily  be  given  effect 
in  another  state.    There  is  nothing  made  to  appear  1 

in  this  case  which  would  entitle  the  defendant  to  an 
exemption  under  the  laws  of  this  state.  (12  A.  &  E.  Enc 
Law  [2d  Ed.],  78,  79;  18  Cyc.  1376,  1377.)  The  trial 
court,  after  applying  the  law  to  the  foregoing  facts,  arrived 
at  the  conclusion  we  have  before  set  forth,  and  entered  judg- 
ment discharging  the  garnishee. 

Coxmsel  for  appellant  most  earnestly  contend  that  the  trial 
court  erred  in  its  conclusions  of  law  and  in  entering  judg- 
ment, while  counsel  for  the  garnishee,  with  equal  earnest- 
ness, insist  that  the  court's  ruling  is  sound,  and  that  the  judg- 
ment conforms  to  the  law  applicable  to  the  undisputed  facts. 
Li  view  that  it  becomes  important  to  determine  whether, 
under  our  statute,  the  garnishee  was  legally  suable  in  this 
state  for  the  amount  conceded  to  be  owing  by  it  to  the  de- 
fendant, we  shall  first  consider  that  question.     Li  passing 
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we  remark  that  the  question  just  stated  is  important  in  this 
case  only  so  far  as  it  affects  the  rights  of  the  defendant 
in  view  of  the  decisions  of  the  Supreme  Court  of  the  United 
States  to  be  noticed  hereafter  on  another  branch  of  the  case. 
In  so  far  as  the  rights  of  the  garnishee  are  concerned^  it  has 
waived  the  question  of  personal  jurisdiction  by  voluntarily 
appearing  in  the  action;  but  in  waiving  its  rights 
it  does  not  and  could  not  waive  the  rights  of  the  2 

defendant  in  so  far  as  jurisdiction  over  his  prop- 
erty, the  debt,  is  concerned,  and  hence  the  question  is  open 
as  to  him  although  closed  as  to  the  garnishee.  Section  2948, 
Comp.  Laws  1907,  which  r^ulates  the  kind  and  manner  of 
service  of  l^al  process  upon  foreign  corporations,  so  far  as 
material,  reads  as  follows : 

"The  summonB  must  be  served  by  delivering  a  copy  thereof  as 
follows:  ...  If  the  defendant  is  a  foreign  corporation,  or  non- 
resident Joint-stock  company  or  association,  to  the  president,  sec- 
retary, treasurer,  or  other  officer  thereof,  or  to  the  person  designated 
by  such  corporation,  company,  or  association,  as  one  upon  whom 
process  may  be  served.  If  no  such  person  can  be  found,  then  upon 
any  clerk,  superintendent,  general  agent,  cashier,  principal  director, 
ticket  agent,  station  keeper,  managing  agent,  or  other  agent  having 
the  management,  direction,  or  control  of  any  property,  of  such  cor- 
poration, company,  or  association.  If  none  of  the  persons  named 
in  this  subdivision  can  be  found  in  the  county  in  which  such  action 
is  commenced  then  service  may  be  made  as  provided  herein  upon 
any  such  persons  in  any  county  of  this  state.  If  there  be  none  of 
such  persons  in  the  state  of  Utah,  and  the  defendant  has,  or  ad- 
vertises, or  holds  itself  out  as  having  an  office  or  place  of  business 
in  this  state,  or  does  business  in  the  state,  then  upon  the  person 
doing  such  business  or  in  charge  of  such  office  or  place  of  busi- 
ness." 

In  view  of  the  foregoing  provisions,  and  of  the  facts  as 
found  in  finding  No.  5,  supra,  and  the  other  facts  before 
stated,  was  the  garnishee  a  foreign  corporation  suable  in  the 
courts  of  this  state,  and  could  jurisdiction  be  acquired  over 
it  without  its  consent  so  as  to  reach  and  condemn  the  debt 
owing  by  it  to  the  defendant  ?  The  district  court  held  that 
the  garnishee  was  not  doing  business  in  this  state,  that  it  was 
not  represented  in  its  corporate  capacity  by    the    so-called 
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"commercial  agent/'  and  hence  was  not  suable  in  the  courts 
of  this  state  without  its  consent.  From  this  the  court  ar- 
rived at  the  conclusion  we  have  before  stated.  In  arriving 
at  such  conclusion,  the  court  no  doubt  followed  the  rule  laid 
down  in  Green  v.  Chicago,  B.  &  Q.  By.  Co.,  205  XJ.  S.  530, 
27  Sup.  Ct  595,  51  L.  Ed.  916 ;  Bich  v.  Chicago,  B,  &  Q. 
By.,  34  Wash.  14,  74  Pac.  1008 ;  Berger  v.  Pennsylvania  By. 
Co.,  27  E.  I.  583,  65  Atl.  261,  9  L.  R.  A.  (N.  S.)  1214, 
and  similar  cases,  which,  in  view  that  the  foregoing  cases 
are  typical  upon  the  question,  need  no  special  reference  here. 
In  the  case  of  Oreen  v.  Chicago,  B.  £  Q.  By.  Co.,  supra, 
the  facts  were  very  similar  to  the  facts  in  the  case  at  bar, 
and  upon  those  facts  it  was  held  by  both  the  Supreme  and 
the  District  Courts  of  the  United  States  that  the  defendant 
in  that  case  was  not  doing  business  in  the  Eastern  district 
of  Pennsylvania  within  the  purview  of  the  federal  statute 
then  under  consideration.  Mr.  Justice  Moody,  in  speaking 
for  the  Supreme  Court  of  the  United  States,  pointed  out, 
however,  that  the  decision  is  based  upon  the  federal  statute, 
and  that  the  cases  in  which  a  contra  conclusion  was  reached 
involved  "the  interpretation  of  a  state  statute  and  the  juris- 
diction of  the  state  courts.'^  We  refer  to  this  statement  only 
to  show  that  the  Supreme  Court  of  the  United  States,  as  well 
as  many  other  courts  that  have  had  occasion  to  pass  upon 
the  question,  have  always  based  their  decisions,  to  a  large 
extent  at  least,  upon  the  terms  of  the  particular  statute  in 
question.  The  service  of  process  in  the  case  of  Bich  v. 
Chicago,  B.  &  Q.  By.,  supra,  was  made  under  a  statute  the 
material  part  of  which  is  as  follows:  "...  If  the 
suit  be  against  a  foreign  corporation  or  nonresident  joint- 
stock  company  or  association  doing  business  within  this  state, 
to  any  agent,  cashier,  or  secretary  thereof.  .  .  ."  The 
statute  was  in  similar  terms  both  in  the  Green  and  in  the 
Berger  Cases,  supra;  and  such  is  also  true  of  about  all  of 
the  cases  in  which  it  has  been  held  that  the  mere  solicitation 
of  freight  and  passenger  business  through  what  is  called  a 
•'commercial  agent*'  does  not  constitute  the  doing  of  busi- 
ness within  the  provisions  of  such  statutes. 
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It  seems  to  us  that  some  of  the  courts  have  been  impressed 
too  much  with  the  rule  existing  at  common  law,  namely, 
that  a  corporation  cannot  migrate  and  hence  is  to  be  served 
with  legal  process  only  at  the  place  where  it  was  created, 
and  hence  these  courts  have  placed  rather  a  strict  construc- 
tion upon  statutes  by  which  the  power  to  serve  legal  process 
on  foreign  corporations  is  given.  It  is  self-evident  that  a 
corporation  can  act  and  be  acted  upon  only  through  its 
agents.  If  thus  notice  of  any  kind  or  character  is  to  be 
brought  home  to  the  corporation,  it  must  be  done  by  notifying 
one  of  its  accredited  agents.  The  character  of  such  agent 
and  the  manner  of  making  service  of  legal  process  upon  a 
foreign  corporation  must,  to  a  large  extent  at  least,  be  left  to 
the  sound  discretion  of  the  legislative  power.  So  long  as 
notice  to  corporations  amounts  to  due  process  of  law,  the 
mere  manner  of  service  or  the  agent  upon  whom  service  is 
made  is  not  of  controlling  importance.  The  only  legal  ques- 
tion really  involved  is  whether  the  agent  upon  whom  service 
is  made  is  one  who  is  directly  connected  with  the  corporate 
affairs,  or  is  conducting  some  of  the  corporate  business  of 
the  corporation,  so  that  through  him  the  corporation  is  legally 
represented.  If  such  be  the  case,  we  cannot  see  that  the 
nature  or  the  amount  of  business  that  an  agent  transacts  in 
the  foreign  state  is  of  great  importance.  It  is  true,  as 
counsel  for  the  garnishee  contend,  that  the  Supreme  Court 
of  the  United  States  has  repeatedly  held  that,  in  order  to 
give  the  court  of  one  state  jurisdiction  over  a  corporation  of 
another  state  without  its  consent,  the  corporation  must  be 
doing  business  in  the  state  where  legal  process  is  served  upon 
its  agent,  and  that  such  agent  must  be  one  who  is  "there 
representing  the  corporation  in  its  business."  The  doctrine 
is  learnedly  discussed  by  Mr.  Justice  Field  in  his  usual 
luminous  style  in  the  case  of  St.  Clair  v.  Cox,  106  U.  S.  350, 
1  Sup.  Ct.  354,  27  L.  Ed.  222.  That  case  has  frequently 
been  referred  to  and  followed  by  the  same  court  in  other 
cases,  among  which  are  the  following:  Ooldey  v.  Morning 
News,  156  U.  S.  518,  15  Sup.  Ct.  559,  39  L.  Ed.  517; 
Conley  v.  Mathiesen  Alkali  Works,  190  U.  S.  406,  23  Sup. 
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a  728,  47  L.  Ed.  1113 ;  Peterson  v.  C,  R.  I.  &  P.  Ry., 
205  U.  S.  364-394,  27  Sup.  Ct  613,  51  L.  Ed.  841;  Mtdnial 
Life  Ins.  Co.  v.  Spratley,  177  U.  S.  602,  19  Sup.  Ct.  308, 
43  L  Ed.  569 ;  Coml.  MvJt.  Accident  Go.  v.  Davis,  213  U.  S. 
245,  29  Sup,  Ct.  445,  53  L.  Ed.  782.  Other  courts  have 
also  adopted  the  same  rule  as  appears  from  the  following, 
am(Hig  other  numerous  cases  that  might  be  cited :  Earle  v. 
Chesapeake  Ry.  Co.  (C.  C),  127  Fed.  235;  Camden  Rolling 
MUl  Co.  V.  Swede  Iron  Co.,  32  N".  J.  Law  15;  Zelnicker 
Supply  Co.  V.  Cotton  Oil  Co.,  103  Mo.  App.  94,  77  S.  W. 
321.  See,  also,  notes  to  Pinney  v.  Providence  Loan  &  Inv. 
Co.,  50  L.  R  A.  589-594 ;  Reeves  v.  Southern  R.  Co.,  70  L. 
R  A.  523-534,  and  Foster  v.  Lumber  Co.,  23  L.  E.  A.  496. 

In  none  of  the  foregoing  cases,  or  in  any  other  that  we 
have  seen,  is  the  extent  of  the  business  that  must  be  done  by 
the  foreign  corporation  in  the  foreign  state  to  make  it  suable 
there  under  a  statute  like  ours  defined.  Indeed,  in  the  latest 
case  where  this  question  is  considered  by  the  Supreme  Court 
of  the  United  States,  namely,  Coml.  Mut.  Accident  Co.  v. 
Dims,  213  U.  S.,  at  page  256,  29  Sup.  Ct.,  at  page  448  (53 
L  Ed.  782),  decided  in  1909,  that  court,  in  speaking  through 
Mr.  Justice  Day,  in  referring  to  the  extent  of  business 
required  to  be  done,  says:  "Previous  cases  in  this  court  have 
not  defined  the  extent  of  the  business  necessary  to  the  pres- 
ence of  a  foreign  corporation  in  a  state  for  the  purpose  of  a 
valid  service;  it  is  sufficient  if  it  is  doing  business  there." 
The  question  touching  the  extent  of  the  business  that  is 
necessary  to  bring  the  corporation  within  the  foreign  state 
80  as  to  be  amenable  to  service  of  l^al  process  there  is  again 
left  open  in  the  case,  as  it  was  in  the  others.  All  that  the 
Supreme  Court  of  the  United  States,  which  is  the  court  of 
last  resort  upon  this  question,  has  done,  so  far,  is  to  say  that 
nnder  certain  facts  when  applied  to  particular  state  or  fed- 
eral statutes  the  courts  did  or  did  not  acquire  jurisdiction  over 
a  foreign  corporation. 

In  our  judgment  the  case  to  which  we  have  been  referred 
by  counsel,  and  to  which  we  have  herein  referred,  are  not 
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decisive  of  the  question  as  the  same  arises  in  the  case  at  bar. 
It  seems  to  us,  however,  that,  if  any  case  is  decisive  upon 
the  facts  when  applied  to  our  statute,  it  is  the  case  of  Denver 
&  B.  0.  By.  Co.  V.  Boiler,  41  C,  C.  A.  22,  100  Fed.  738. 
The  facts  in  that  case  are  so  nearly  identical  with  the  facta 
in  ^he  case  at  bar  that  there  can  be  no  distinction  between 
that  case  and  this  upon  the  question  of  whether  the  corpora- 
tion was  or  was  not  doing  business  within  the  purview  of 
the  statute  there  in  question.  In  that  case  service  was  made 
in  California  under  a  statute  somewhat  more  restricted  in 
its  terms  than  ours.  It  was  made  upon  an  agent  of  a  foreign 
railway  company  who  represented  the  company  precisely  as 
the  agent  in  this  action  represented  the  garnishee,  namely, 
by  maintaining  an  office  in  the  state  of  California  and  by 
soliciting  business  of  precisely  the  same  character  and  in 
the  same  manner  as  the  agent  of  the  garnishee  did  in  this 
state.  Under  those  facts  it  was  held  in  that  case  that  the 
railroad  company,  a  foreign  corporation,  could  be  legally 
served  with  process  by  delivering  a  copy  thereof  to  the  agent 
who  represented  it  as  aforesaid.  All  that  is  said  in  that  case 
upon  the  question  whether  the  corporation  was  represented 
in  its  business  in  the  state  of  California  is  applicable  to  the 
facts  in  this  case,  and,  without  quoting  what  is  there  said,  we 
refer  the  reader  to  that  case.  That  case  was  decided  a  long 
time  prior  to  the  case  of  Oreen  v.  Chicago,  B.  &  Q.  By., 
supra.  Indeed,  in  the  latter  case  Mr.  Justice  Moody  ex- 
pressly referred  to  the  case  of  Denver  £  B.  0.  Co.  v.  Boiler, 
supra,  and  distinguished  it  from  the  Green  Case  because 
the  former  involved  the  construction  of  a  state  statute  and 
the  question  of  jurisdiction  of  a  state  court  over  a  foreign 
corporation.  Moreover,  one  of  the  justices  who  sat  in  the 
Denver  &  B.  0.  B.  Co.  v.  Boiler  Case,  Mr.  McKenna,  after- 
wards was  appointed  one  of  the  justices  of  the  Supreme 
Court  of  the  United  States,  and  was  such  when  the  Green 
Case  was  decided  by  that  court  in  1907.  The  latest  case 
upon  this  question,  as  we  have  seen,  is  the  one  referred  to  in 
213  U.  S.  245,  29  Sup.  Ct.  445,  53  L.  Ed.  782,  and  in  that 
case  the  decision  in  Denver  &  B.  0.  B.  Co.  v.  Boiler  stands  un- 
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affected.  It  is  manifest  that  the  Supreme  Court  of  the 
United  States,  although  thoroughly  aware  of  the  rule  laid 
down  in  the  Roller  Case,  has  at  no  time  either  questioned 
or  modified  it. 

We  therefore  are  not  only  justified  in  assuming,  but  are 
in  a  measure  forced  to  the  conclusion,  that  the  rule  as  pro- 
mulgated in  the  Roller  Case  is  the  one  that  prevails  in  the 
Supreme  Court  of  the  United  States,  where  the  question 
arose  in  a  state  court  upon  a  statute  similar  in  terms  to  our 
own.  Under  our  statute  a  foreign  corporation  may  likewise 
be  served  with  legal  process  within  this  state  if  it  "has  or 
advertises,  or  holds  itself  out  as  having  an  office  or  place  of 
business  in  this  state. '^  In  such  case  service  may  be  made 
upon  the  person  who  is  "in  charge  of  said  office  or  place  of 
business."  If  the  corporation,  therefore,  maintains  an  office 
in  this  state  and  places  it  in  charge  of  a  person  whom  it 
publicly  announces  to  be  its  agent,  or  general  agent,  and 
if  through  him  it  solicits  freight  and  passenger  business,  why 
is  the  corporation  not  represented  by  such  an  agent  ?  True, 
such  an  agent  may  not  have  the  power  to  bind  the  corpora- 
tion in  all  of  its  business  affairs,  but  is  it  necessary  that  an 
agent,  in  order  to  make  a  valid  service  of  legal  process  upon 
him  under  a  particular  statute,  be  such  as  represents  the 
corporation  in  all  of  its  business  affairs,  or  one  who  has 
power  to  bind  it  with  respect  to  any  and  every  matter  that 
comes  within  the  object  for  which  the  corporation  was  created  ? 
Under  modem  methods  of  carrying  on  corporation  busi- 
ness, such  an  agent  would  be  hard  to  find  indeed.  If  the 
person  who  is  designated  as  agent  is  in  fact  the  representa- 
tive of  the  corporation,  we  cannot  see  how  it  is  of  controlling 
importance  to  what  extent  or  in  what  particular  manner  thd 
agent  represents  the  company,  provided  the  statute  author- 
izes service  upon  such  a  person  or  agent.  In  this  case  the 
garnishee,  with  full  knowledge  of  the  terms  of  our  statute, 
procured,  and  has  for  sixteen  years  maintained,  an  office  in 
this  state  and  has  placed  Mr.  Warren  in  charge  thereof  as  its 
"general  agent."  The  evidence  shows  that  the  business  con- 
ducted by  Mr.  Warren  in  Utah  required  an  assistant,  and 
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that  the  income  therefrom,  according  to  the  testimony  of 
euch  assistant,  amounts  to  about  forty  thousand  dollars  a 
year.  While  it  is  contended  that  Mr.  Warren  as  the  agent 
issued  no  bills  of  lading  nor  sold  passage  tickets,  he  never- 
theless obtained  from  prospective  shippers  what  are  termed 
"routing  orders,"  which  were  signed  by  shippers  and  by  the 
agent  sent  to  the  respective  offices  of  the  garnishee,  so  that 
the  freight  might  be  routed  over  its  railroad  lines.  If  it 
were  contended  that  any  one  who  was  engaged  in  soliciting 
freight  and  passenger  business  for  a  railroad  company  in  a 
state  where  it  operated  its  line  of  railroad  was  nevertheless 
not  connected  with  the  business  of  such  company,  no  one 
would  consider  the  contention  seriously. 

It  goes  without  saying  that  to  transport  freight  and  pas- 
sengers is  the  very  purpose  for  which  a  railroad  company  is 
created  and  conducted.  If  there  be  sharp  competition  in 
the  business,  as  there  usually  is  at  what  are  termed  railroad 
centers,  the  railroad  companies,  in  order  to  obtain  their 
proportionate  share  of  the  business,  must  place  solicitors  in 
the  field.  Why  is  such  a  solicitor  not  directly  connected  with 
the  business  of  the  company  just  as  much  as  the  agent  of 
the  company  who  receives  the  freight  from  the  person  who, 
pursuant  to  the  request  of  the  solicitor,  delivers  it  to  the 
agent  for  shipment  or  transportation?  The  difference,  if 
any,  is  one  of  degree  rather  than  of  kind.  No  one  can  read 
our  statute  and  not  be  forced  to  the  conclusion  that  it  was 
the  intention  of  the  legislature  to  reach  with  legal  process 
:all  corporations  who  are  conducting  business  in  this  state 
"through  agents  as  the  garnishee  was  doing  when  its  agent  was 
rserved  with  process  in  this  case.  As  suggested,  we  tiiink 
that,  within  the  limits  referred  to  in  this  opinion,  it  is  within 
the  province  of  the  legislature  to  designate  the  person  or 
persons  who  represent  the  corporation  upon  whom  legal  pro- 
«cess  may  be  served.  The  doctrine  is  well  stated  by  Mr.  Chief 
Justice  Sherwood  in  the  case  of  McNichol  v.  TJ.  8.,  etc.. 
Agency,  74  Mo.,  at  page  475,  in  the  following  words:  "Nor 
is  it  any  inherent,  fundamental  quality  in  the  corporation 
that  process  against  it  should  be  served  upon  its  principal 
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officer.  It  is  a  mere  matter  of  municipal  law  that  the  state 
may  change  at  pleasura'*  This  doctrine  is  approved  by  the 
Tnited  States  Supreme  Court  in  the  case  of  N&m  York,  etc, 
Co.  V.  Estill,  147  U.  S.  607,  13  Sup.  Ct.  444,  37  L.  Ed.  292, 
and  by  the  Court  of  Appeals  of  New  York  in  the  case  of 
Eiller  v.  R.  &  M.  R.  Co.,  70  N.  T.  227.  We  are 
clearly  of  the  opinion  that  under  the  provisions  3 

of  our  statute  the  garnishee  was  present  in  the  state 
of  Utah  and  was  subject  to  service  of  legal  process  so  as  to 
confer  jurisdiction  of  our  courts  over  it. 

In  concluding  this  branch  of  the  case,  we  remark  that  the 
l^slative   policy  of  permitting  all  without  restriction,   to 
make  the  courts  of  this  state  the  medium  through  which  to 
settle  their  l^al  controversies,  may  perhaps  not  be 
the  wisest  that  could  be  adopted.     We  are,  how-  4 

ever,  only  concerned  with  the  questions  whether 
the  legislature  has  the  power  to  authorize  the  service  of  legal 
process,  whether  such  power  has  been  conferred  by  it,  and, 
if  80,  whether  it  has  been  legally  exercised.  In  this  case 
none  of  the  foregoing  questions  are,  in  our  judgment,  open  to 
reasonable  doubt. 

Notwithstanding  the  fact,  however,  that  the  garnishee  may 
have  been  suable  in  this  state,  counsel  nevertheless  insist 
that  in  view  that  all  the  parties,  including  the  garnishee, 
are  nonresidents  of  the  state;  that  the  jurisdiction  of  the 
court  depends  upon  the  attachment  of  a  debt  owing  by  the 
garnishee  to  the  defendant  in  the  action;  that  the  debt  was 
neither  incurred  nor  payable  in  this  state — ^therefore  the 
court  acquired  no  jurisdiction  over  the  debt  or  money  owing 
by  the  garnishee  to  the  defendant.  The  question  with  regard 
to  when,  how,  and  imder  what  circumstances,  money  owing 
by  one  person  to  another  may  be  attached  by  process  of  gar- 
nishment either  with  or  without  personal  service  upon  the 
creditor,  or  whether  before  or  after  judgment,  in  jurisdic- 
tions other  than  that  of  debtor  and  creditor,  or  of  either  of 
them,  the  authorities  are  in  hopeless  conflict.  There  has 
been  a  vast  amount  of  learned  discussion  upon  the  subject 
by  the  different  courts,  both  state  and  federal.     We  shall 
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not  attempt  either  to  review  or  cite  the  great  mass  of  eases 
that  in  some  form  or  other  have  discussed  or  passed  upon 
the  question.  We  shall  cite  a  few  leading  cases  only  from 
which  the  views  of  the  different  courts  may  be  gleaned  quite 
as  well  as  they  could  be  from  a  much  larger  number.  Among 
the  cases  which  maintain  the  doctrine  that  for  the  purpose 
of  attachment  by  garnishment  a  debt  or  obligation  has  a  situs, 
and  that  such  situs  is  at  the  domicile  of  the  creditor  and  not 
at  that  of  the  debtor,  and  henoe  the  debt  must  be  attached, 
if  attached  at  all,  in  the  state  of  the  domicile  of  the  creditor, 
are  the  following:  Louisville  &  N.  Ry.  v.  Nash,  118  Ala. 
477,  23  South.  825,  41  L.  R  A.  331,  72  Am.  St.  Rep.  181 ; 
Reimers  v.  Seaico  Mfg.  Co.,  70  Fed.  573,  17  C.  C.  A.  228, 
30  L.  R.  A.  364;  Central  Georgia  Ry.  v.  Brinson,  109  Ga. 
354,  34  S.  E.  597,  77  Am.  St.  Rep.  382 ;  American  Central 
Ins.  Co.  V.  Heftier,  37  Neb.  849,  56  N.  W.  711,  40  Am.  St. 
Rep.  522 ;  McKinney  v.  Mills,  80  Minn.  478,  83  N.  W.  452, 
81  Am.  St.  Rep.  278. 

Upon  the  other  hand,  among  the  cases  which  hold  that 
for  the  purposes  of  attachment  by  process  of  garnishment 
a  debt  has  no  situs,  and  that  it  may  be  attached  wherever 
the  debtor  may  be  found  and  where  the  creditor  could  sue 
and  enforce  his  claim,  are  the  following:  Chicago,  R.  I.  & 
P.  Ry.  V.  Sturm,  174  U.  S.  710,  17  Sup.  Ct.  797,  43  L.  Ed. 
1144;  Baltimore  &  0.  R.  v.  Allen,  58  W.  Va.  388,  52  S.  E. 
466,  3  L.  R  A.  (K  S.)  608,  112  Am.  St.  Rep.  ^1^\  Morgan 
V.  Neville,  74  Pa,  52;  Wyeth  Hardware  Co.  v.  Lang,  127 
Mo.  242-247,  29  S.  W.  1010,  27  L.  R  A.  651,  48  Am.  St. 
Rep.  626;  Harris  v.  Balk,  198  U.  S.  215,  25  Sup.  Ct.  625, 
49  L.  Ed.  1023. 

Many  of  the  decisions  coming  within  the  class  of  cases  first 
cited  are  also  in  part  based  upon  the  theory  that  unless  the 
debt  was  owing  to  the  creditor  in  the  state  where  the  action 
was  commenced,  in  which  the  writ  of  attachment  or  garnish- 
ment was  issued  and  served,  the  court  could  not  acquire  juris- 
diction to  condemn  the  debt  in  the  hands  of  the  garnishee, 
and  the  garnishee  would  not  therefore  be  protected  by  the 
judgment  under  the  full  faith  and  credit  clause  of  the  Federal 
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Constitution,  but  would  have  to  pay  his  creditor  again  if 
sued  in  the  state  of  the  domicile  of  the  creditor.  The  Su- 
preme Court  of  the  United  States  is,  however,  the  final 
authority  upon  that  question,  and  since  the  decision  of  Harris 
r.  Balk,  supra,  the  question  is  no  longer  open  for  discussion. 
The  law  upon  that  subject^  as  laid  down  by  the  Supreme 
Court  of  the  United  States,  in  substance,  is  that  a  debt  due 
a  person  may  be  attached  by  the  creditor  of  that  person  by 
the  process  of  garnishment  in  any  jurisdiction  where  such 
person  could  sue  and  enforce  his  claim  against  the  person 
who  is  indebted  to  him  and  is  made  garnishee,  provided 
service  of  legal  process  can  be  made  upon  the  garnishee.  If 
this  can  be  done,  the  court  acquires  jurisdiction  of  both  the 
debt  and  the  garnishee,  and  the  judgment  condenming  the 
debt  in  the  hands  of  the  garnishee,  and  subjecting  the  same 
to  the  payment  of  the  plaintiffs  claim,  is  binding  on  the 
defendant  whose  money  is  condemned  as  aforesaid,  under  the 
full  faith  and  credit  clause  of  the  Federal  Constitution,  and 
hence  the  garnishee  is  protected  against  a  further  action  to 
the  extent  that  he  has  been  required  to  pay  by  virtue  of  the 
judgment  obtained  against  him.  Under  this  doctrine  it 
necessarily  follows  that  the  debt  for  the  purposes  of  attach- 
ment by  garnishment  process  has  no  situs.  While  such  a 
conclusion  is  directly  contrary  to  the  predilections  of  the 
writer,  yet  I  must  concede  that  both  reason  and  logic  fully 
sustain  the  Supreme  Court  of  the  United  States  in  this  con- 
clusion. 

Mr.  Justice  Peckham,  in  referring  to  whether  a  debt  has 
a  situs  for  the  purposes  of  attachment,  and  the  power  of  the 
court  to  condemn  the  debts  in  the  hands  of  the  debtor,  in 
Harris  v.  Balk,  supra,  says : 

"If  there  be  a  law  of  the  state  providing  for  the  attachment 
of  the  debt,  then  if  the  garnishee  be  found  in  that  state,  and  process 
be  personally  served  upon  him  therein,  we  think  the  court  thereby 
acquires  Jurisdiction  over  him,  and  can  garnish  the  debt  due  from 
bim  to  the  debtor  of  the  plaintiff  and  condemn  it,  provided  the 
garnishee  himself  could  be  sued  by  his  creditor  in  that  state.  We 
^  not  see  how  the  question  of  Jurisdiction  vel  non  can  properly  be 
made  to  depend  upon  the  so-called  original  situs  of  the  debt,  or 
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upon  the  character  of  the  stay  of  the  garnishee,  whether  temporary 
or  permanent,  in  the  state  where  the  attachment  is  issued.  Power 
over  the  person  of  the  garnishee  confers  jurisdiction  on  the  courts 
of  the  state  where  the  writ  issues.  {Blackstone  v.  Miller,  188  U.  S. 
189,  206  [23  Sup.  Ct.  277.  47  L.  Ed.  439.])  If,  while  temporarily 
there,  his  creditor  might  sue  him  there  and  recover  the  debt,  then 
he  is  liable  to  process  of  garnishment,  no  matter  where  the  situs 
of  the  debt  was  originally.  We  do  not  see  the  materiality  of 
the  expression  'situs  of  the  debt,'  when  used  in  connection  with 
attachment  proceedings.  If  by  situs  it  meant  the  place  of  the  crea- 
tion of  the  debt,  that  fact  is  immaterial.  If  it  be  meant  that  the 
obligation  to  pay  the  debt  can  only  be  enforced  at  the  situs  thus 
fixed,  we  think  it  plainly  untrue.  The  obligation  of  the  debtor 
to  pay  his  debt  clings  to  and  accompanies  him  wherever  he  goes. 
He  is  as  much  bound  to  pay  his  debt  in  a  foreign  state  when  therein 
sued  upon  his  obligation  by  his  creditor,  as  he  was  in  the  state 
where  the  debt  was  contracted.  We  speak  of  ordinary  debts,  such 
as  the  one  in  this  case.  It  would  be  no  defense  to  such  suit  for  the 
debtor  to  plead  that  he  was  only  in  the  foreign  •  state  casually  or 
temporarily.  His  obligation  to  pay  would  be  the  same  whether 
he  was  there  in  that  way  or  with  an  intention  to  remain.  It  is 
nothing  but  the  obligation  to  pay  which  is  garnisheed  or  attached. 
This  obligation  can  be  enforced  by  the  courts  of  the  foreign  state 
after  personal  service  of  process  therein.  Just  as  well  as  by  the 
courts  of  the  domicile  of  the  debtor.  If  the  debtor  leave  the  foreign 
state  without  appearing,  a  judgment  by  default  may  be  entered, 
upon  which  execution  may  issue,  or  the  Judgment  may  be  sued 
upon  in  any  other  state  where  the  debtor  might  be  found.  In 
such  case  the  situs  is  unimportant.  It  is  not  a  question  of  pos- 
session in  the  foreign  state,  for  possession  cannot  be  taken  of  a  debt 
or  of  the  obligation  to  pay  it,  as  tangible  property  might  be  taken 
possession  of.  Notice  to  the  debtor  (garnishee)  of  the  commence- 
ment of  the  suit,  and  notice  not  to  pay  to  his  creditor,  is  all  that 
can  be  given,  whether  the  garnishee  be  a  mere  casual  and  temporary 
comer,  or  a  resident  of  the  state  where  the  attachment  Is  laid.  His 
obligation  to  pay  to  his  creditor  Is  thereby  arrested  and  a  lien 
created  upon  the  debt  itself.  (Cahoon  v,  Morgan,  38  Vt  234,  236; 
National  Fire  Ins.  Co.  v.  Chamhers,  53  N.  J.  Eq.  468,  483  [32  Atl. 
663.])  We  can  see  no  reason  why  the  attachment  could  not  be  thus 
laid,  provided  the  creditor  of  the  garnishee  could  himself  sue  in 
that  state  and  Its  laws  permitted   the  attachment." 

The  court  also  adopts  the  following  statement  of  the  law 
from  Parsons  on  Contracts,  namely:  "All  debts  are  pay- 
able everywhere,  unless  there  be  some  special  limitation  or 
provision  in  respect  to  the  payment ;  the  rule  being  that  debts 
as  such  have  no  locus  or  situs,  but  accompany  the  creditor 
everywhere,  and  authorize  a  demand  upon  the  debtor  every- 
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where/'  The  debt  in  that  case  being  payable  generally,  it 
was  accordingly  held  subject  to  garnishment  wherever  the 
debtor  could  be  served  with  process.  See,  also.  Lumberman's 
Ins.  Co.  V.  Meyer,  197  U.  S.  416,  25  Sup.  Ct  483,  49  L.  Ed. 
810. 

If  the  foregoing  statement  of  the  law  is  sound  (and  to  our 
minds  it  is  without  a  flaw),  it  necessarily  follows  that  in 
attaching  a  debt  by  the  process  of  garnishment  nothing  is 
sought  nor  accomplished  except  to  establish  a  lien,  and  to 
prevent  the  debtor  from  discharging  his  obligation  to  pay 
the  debt  directly  to  his  creditor,  and  to  require  the  debtor  to 
hold  it  and  to  pay  it  as  directed  by  the  court  for  the  purpose 
of  applying  it  in  discharge  of  a  debt  due  from  the  defendant 
to  the  plaintiff  in  the  action.  The  only  inquiries  directed 
to  the  garnishee,  and  which  he  is  required  to  answer,  are 
whether  he  is  indebted  to  the  defendant,  when  does  this 
obligation  to  pay  mature,  and  what  is  the  amount  of  the 
indebtedness?  No  doubt,  if  the  obligation  to  pay  has  not 
matured,  and  the  debt  is  made  payable  by  contract  at  a 
particular  place  and  under  special  conditions,  the  garnishee 
ought  to  disclose  that  fact  when  he  is  called  upon  to  answer. 
The  United  States  Supreme  Court,  to  our  minds,  makes  it 
quite  clear  that  a  debt  can  only  be  condemned  in  the  hands 
of  the  garnishee  in  a  jurisdiction  where  the  creditor  of  such 
garnishee  could  himself  enforce  payment  of  such  debt  against 
the  garnishee.  This  is  logical,  for  the  reason  that  if  nothing 
tangible  is  attached  by  the  process  of  garnishment,  and  noth- 
ing is  arrested  except  the  obligation  to  pay  the  debt  by  the 
garnishee,  it  must  follow  that  a  court  may  not  disregard  the 
conditions  upon  which  the  obligation  to  pay  rests,  and  may 
not  enforce  it  against  the  garnishee  unless  the  garnishee's 
creditor  could  enforce  it  at  the  time  when,  and  at  the  place 
where,  the  action  is  conmienced  against  the  creditor  of  the 
garnishee. 

In  6  Thompson  on  Corp.,  sec.  8073,  the  author,  in  referring 
to  the  subject  now  under  consideration,  says:  "When  the 
nature  of  the  proceedings  by  garnishment  is  considered,  the 
crucial  test  by  which  to  determine  this  question  (the  right 
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to  attach  a  debt)  must  be  whether  the  defendant  in  the  at- 
tachment or  execution  could,  at  the  time  of  the  service  of  the 
notice  of  garnishment,  have  Maintained  an  action  at  law 
against  the  corporation'  in  the  foriun  from  which  the  garnish- 
ment issued,  to  recover  the  debt"  Mr.  Thompson  ventures 
the  opinion  that  the  conflicting  views  of  the  courts  may  per- 
haps be  reconciled,  if  reconcilable  at  all,  upon  the  doctrine 
announced  in  the  foregoing  quotation. 

A  debt,  therefore,  that  may  be  enforced  in  any  jurisdiction 
by  a  person  against  his  debtor,  may  also  by  a  creditor 
of  such  person  be  attached  by  process  of  garnishment  5 

in  any  jurisdiction  where  the  debtor  of  such  person 
may  be  found  and  served  with  legal  process. 

The  only  question  that  remains,  therefore,  is :  Could  the 
debt  or  obligation  to  pay  which  is  involved  in  this  case  have 
been  enforced  by  the  defendant  against  the  garnishee  in  Salt 
Lake  County,  where  the  writ  of  garnishment  was  served 
on  the  garnishee  in  this  case  ?  It  should  be  remembered  that 
under  our  statute  (section  3095,  Comp.  Laws  1907)  the  gar- 
nishee is  required  to  answer  in  writing  and  under  oath.  By 
the  provisions  of  section  3099,  the  plaintiff  in  the  action 
may  take  issue  on  any  fact  stated  in  the  garnishee's  answer ; 
but  unless  he  does  so  within  ten  days  the  answer  of  the  gar- 
nishee will  be  deemed  to  be  true.  We  are  of  the  opinion 
that  if  the  garnishee  desires  to  make  the  defense  that  the  debt 
or  obligation,  if  any  exists  in  favor  of  the  defendant,  is  pay- 
able at  any  particular  place,  or  upon  special  conditions  by 
virtue  of  a  contract  entered  into  between  the  garnishee 
and  his  creditor,  the  garnishee  should  set  forth  the  6 

facts  in  his  answer  so  as  to  give  the  plaintiff  an  oppor- 
tunity to  take  issue  upon  any  one  or  more  of  the  facts  con- 
tained in  the  answer  in  his  reply  as  provided  in  section  3099, 
supra.  The  garnishee,  being  a  party  to  such  an  agreement, 
if  one  exists,  in  order  to  protect  the  defendant  in  the  action 
as  well  as  himself,  should  set  forth  the  contract  or  its  legal 
effect  in  his  answer,  and  thus  let  the  court  pass  upon  it,  and, 
further,  give  the  plaintiff  an  opportunity  either  to  deny  its 
existence  or  to  contest  its  legal  effect.     There  is  nothing  in 
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the  answer  of  the  garnishee  in  this  case  from  which  it  is 
made  to  appear  that  its  obligation  to  pay  the  defendant  could 
not  have  been  enforced  anywhere.  True,  the  district  court 
has,  in  a  general  way,  found  that  the  amount  due  to  the 
defendant  from  the  garnishee  was  "payable  ...  at  the 
general  offices  of  the  company  at  Los  Angeles,  CaL"  As  al- 
ready stated,  there  is  nothing  to  that  effect  in  the  answer  of 
the  garnishee,  nor  is  there  any  evidence  (even  if  such  evi- 
dence were  conceded  to  be  admissible  in  the  absence  of  any- 
thing to  that  effect  in  the  answer)  to  support  such  finding. 
The  court  evidently  based  the  finding  upon  the  inference 
deduced  from  the  facts  that  the  defendant  was  employed 
in  California  by  the  garnishee;  that  he  lived  in  and  earned 
the  money  there;  and  that,  prima  facie  at  least,  the  money 
was  payable  there.  All  this  may  be  conceded,  and  still  the 
question  remains  whether  or  not  the  defendant  could  have 
demanded  payment  from  the  garnishee  in  this  state,  and, 
if  payment  were  refused,  whether  he  could  have  sued  and 
recovered  judgment  for  the  amount  due  him  against  the 
garnishee  in  the  courts  of  this  state.  We  have  already  held 
that  legal  process  could  have  been  served  on  the  garnishee  in 
this  state,  and  that  it  was  therefore  suable  here. 

There  is  no  finding,  nor  is  there  any  evidence,  that  there 
existed  any  special  contract  with  respect  of  payment,  which 
prevented  the  defendant  from  suing  and  recovering  judgment 
for  the  wages  due  him  against  the  garnishee  in  this  state. 
This  being  so,  the  test  laid  down  by  the  Supreme  Court  of  the 
United  States  applies  to  this  case,  namely,  inasmuch  as  the 
defendant  could  have  sued  the  garnishee  in  this  state  for  the 
amount  due  him  from  it,  therefore  the  plaintiff  may  also  sue 
the  gami«Jiee  and  recover  from  it  the  amount  found  due 
from  it  to  the  defendant.  The  finding  therefore  is  entirely 
insufficient  to  prevent  a  recovery  by  the  plaintiff  against  the 
garnishee  in  case  that  it  be  found  that  he  is  entitled  to  judg- 
ment against  the  defendant. 

In  view  of  the  conclusion  reached  by  us,  all  of  the  other 
points  raised  by  the  appellant  become  immaterial,  and  we 
therefore  do  not  deem  it  necessary  to  consider  them  specially. 
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In  view  of  what  has  been  said,  we  are  forced  to  the  conclusion 
that  the  court  erred  in  entering  judgment  discharging  the 
garnishee. 

In  concluding  this  opinon,  we  feel  constrained  to  add  that 
it  has  been  suggested  that,  even  though  it  be  conceded  that 
the  rule  laid  down  by  the  United  States  Supreme  Court  con- 
forms to  good  reason  and  sound  logic,  yet,  if  the  rule  be 
rigidly  enforced,  it  may,  under  certain  circumstances,  result 
in  inflicting  great  injustice  upon  a  certain  class  of  debtors. 
In  this  connection  it  is  suggested  that,  in  view  of  the  im- 
mense interstate  traffic  which  is  carried  on  by  our  great  rail- 
way systems  through  their  vast  army  of  employees,  a  few 
enterprising  collectors,  if  located  at  favorable  points  within 
the  United  States,  may,  by  the  process  of  garnishment,  attadi 
the  wages  of  a  vast  number  of  employees  at  points  so  far 
distant  from  their  homes,  and  under  circumstances  which 
will  prevent  such  employees  from  making  any  defense,  al- 
though they  may  have  a  complete  defense  to  the  action.  It 
is  also  contended  that  at  all  events  it  will,  in  almost  every 
instance,  prevent  the  heads  of  families  who  live  in  other 
states  from  successfully  claiming  their  exemptions  under  local 
exemption  laws.  If  it  be  conceded,  however,  that  all  that  is 
claimed  is  true,  and  if  it  be  further  conceded  that  the  law 
with  respect  to  these  matters  can  and  should  be  changed,  yet 
both  the  power  and  the  duty  to  make  changes  in 
the  law  is  with  the  legislature  and  not  with  the  courts. 
It  is  the  duty  of  this  court  to  declare  the  law  as  it 
finds  it.    While  imder  our  Constitution  we  may  call  7 

attention  to  seeming  defects  in  the  law,  we  are,  never- 
theless, powerless  to  cure  such  defects.  The  matter  of  at- 
tachment and  garnishment  is  purely  statutory,  and  the  regu- 
lation thereof  is  entirely  within  the  power  of  the  legislative, 
and  not  the  judicial,  branch  of  the  state  government.  If  the 
law  upon  those  subjects  be  such  that  injustice  may  result  to 
a  certain  class  of  debtors,  the  legislature,  and  not  the  courts, 
should  change  the  law  so  as  to  prevent  wrongs  of  that  char- 
acter. 

After  filing  the  foregoing  opinion,  counsel  for  the  gar- 
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nishee,  who  now  also  represent  the  defendant,  filed  an  ap- 
plication for  a  rehearing,  in  which  they  vigorously  insist  that 
that  portion  of  the  opinion  in  which  we  held  thdt  the  garnishee 
was  under  our  statute  amenable  to  service  of  legal  process 
within  this  state  is  contrary  to  the  decisions  of  the  Supreme 
Court  of  the  United  States,  and  hence  erroneous.  In  defer- 
ence to  counsel's  request,  and  in  the  light  of  the  able  argu- 
ment presented  by  them  in  support  of  their  petition  for  a 
rehearing,  we  have  re-examined  the  authorities  and  have 
given  the  subject  further  consideration.  After  doing  so,  in 
order  to  avoid  any  misunderstanding  respecting  the  basis  of 
the  conclusion  reached  by  us,  we  have  in  some  respects  changed 
the  phraseology  of  the  opinion  as  originally  filed.  In  view 
of  such  changes,  we  now  substitute  the  present  opinion  as  the 
opinion  in  the  case,  and,  in  order  to  avoid  confusion  and 
the  publication  of  duplicate  opinions,  we  direct  that  this 
opinion,  and  not  the  former  one,  be  published  in  the  official 
reports.  We  desire  to  add  further  that  in  view  that  this 
case  has  been  before  us  three  times,  and  that  counsel  have 
availed  themselves  of  the  opportunity  and  have  thoroughly 
briefed  and  argued  all  the  questions  decided,  we  deem  it 
wholly  unnecessary  to  grant  a  rehearing  as  requested  by  them, 
although  for  the  reason  suggested  we  have  deemed  it  proper 
to  make  some  changes  in  the  phraseology  of  the  opinion  as 
originally  filed.  The  application  for  a  rehearing  is  therefore 
denied.  If  there  is  anything  in  the  opinion  just  filed  which 
counsel  for  either  party  think  they  have  not  covered  either 
in  their  original  argument  or  in  the  argument  submitted  in 
support  of  and  against  the  application  for  a  rehearing,  they 
may  file  a  suplemental  application  for  a  rehearing  upon  such 
point  or  points. 

The  judgment  of  the  district  court  is  therefore  reversed, 
and  the  cause  is  remanded  to  that  court,  with  directions  to 
vacate  and  set  aside  its  order  discharging  the  garnishee,  and 
it  is  further  directed  to  proceed  against  the  garnishee  as  pro- 
vided in  sections  3096  and  3097,  Comp.  Laws  1907.  Appel- 
lant to  recover  costs. 

STRAUP,  C.  J.,  and  McCAETY,  J.,  concur. 
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KCMBALL  V.  SUCCESS  MINING  COMPANY  et  al. 
No.  2091.    Decided  August  27,  1910  (110  Pac.  872). 

L  CoBPOR^TioNS — Stock  Sales  on  Delinquent  Assessments — 
R£Mia>iES.  That  stock  was  sold  under  a  void  delinquent  assess- 
ment does  not  entitle  the  shareholder  to  sue  the  corporation's 
successor  after  eight  years  to  Issue  stock  to  him.     (Page  91.) 

2.  CoBPOR^TioNS — ^DnriDENns — DiSTBiBnnoN.  A  corporation  whose 
property  was  exchanged  for  stock  of  another  corporation,  and 
not  the  latter,  was  charged  with  the  duty  of  distributing  the 
stock;  the  latter  corporation  not  being  bound  to  see  that  the 
proper  persons  were  recognized  as  stockholders,  and  that  each 
received  his  share.     (Page  91.) 

3.  Ck)BPORATioNS — Dividends — DrsTBiBnnoN.  There  Is  no  legal  dis- 
tinction between  distribution  of  corporate  stock  as  a  dividend 
and  distribution  of  the  equivalent  in  money.     (Page  92.) 

4.  Ck>BP0R^Ti0NS — Dividends — Distbibution.  If  a  corporation  whose 
stock  was  exchanged  for  the  property  of  another  corporation  was 
bound  to  distribute  the  stock  among  the  shareholders  of  the 
latter  corporation,  It  was  not  bound  to  recognize  as  such  share- 
holder one  whose  stock  appeared  to  have  been  sold  several  years 
before  on  a  delinquent  assessment,  though  the  sale  was  void. 
(Page  95.) 

5.  CORPORATIONS — ^Dividends — Distribution.  Evidence  held  to  show 
that  the  president  of  a  corporation  was  not  negligent  In  falling 
to  recognize  plaintiff  as  a  shareholder  in  a  stock  dividend. 
(Page  95.) 

6.  CORPORATIONS — Dividends — Distrkution.  Defendant,  a  pur- 
chaser of  corporate  stock,  which  was  sold  to  his  transferror 
on  a  delinquent  assessment,  was  not  chargeable  with  notice  of 
the  delinquent's  rights,  though  the  sale  was  void,  where  the 
books  did  not  disclose  the  invalidity,  and  where  the  transferror 
had  been  recognized  by  the  corporation  as  the  owner  of  the 
stock,  though  defendant  later  became  a  director  and  officer. 
(Page  96.) 

7.  Corporations — Stock — Sale  on  Delinquent  Assessment.  One 
suing  to  recover  a  dividend  as  a  shareholder,  his  shares  having 
been  sold  at  a  void  sale  on  a  delinquent  assessment,  cannot 
rely  on  the  fact  that  no  entry  was  made  In  the  stock  ledger  of 
the  certificate  Issued  to  the  purchaser,  where  his  own  certificate 
was  not  so  entered.     (Page  98.) 

8.  Corporations — Stockholders'  Meeting — ^Resolution — ^Ratifica- 
tion.   One  suing  to  recover  a  dividend  as  a  shareholder,  basing 
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hi8  right  on  resolutions  adopted  at  a  stockholders'  meeting, 
ratified  them  as  fully  as  if  he  had  voted  for  their  adoption. 
(Page  99.) 

9.  Trial— FuTDiNGS — CoNFoaMirr  to  Issues.  Findings  outside  the 
issues  and  contrary  to  the  theory  on  which  an  action  is  based 
are  improper.    (Page  99.) 

Appeal  from  District  Court,  Third  District — Hon,  G.  W. 
Morse,  Judge. 

Action  by  M.  Kimball  against  the  Success  Mining  Company 
and  others. 

Judgment  dismissing  complaint     Plaintiff  appealsw 

Affirmed. 

C.  8.  Patterson  and  0.  W.  Moyer  for  appellants. 
Howat  &  Macmillan,  and  D.  H.  Thomas  for  respondents. 

appellant's  points. 

It  is  the  duty  of  every  corporation  to  use  reasonable  dili- 
gence in  each  case  to  ascertain  whether  or  not  a  transfer  of 
stock  requested  is  duly  authorized  by  the  former  owner,  to 
make  transfers  so  authorized,  and  to  prevent  those  un- 
authorized; and  for  every  breach  of  this  duty  it  is  liable 
to  the  injured  party  for  the  damage  it  inflicts.  (Oeyser- 
Marion  Oold  Min.  Co.  v.  Stark,  106  Fed.  558;  Shaiv^  v. 
Spencer,  100  Mass.  382;  Sturtevani  v.  Jacques^  14  Allen 
523 ;  Fisher  v.  Brown,  104  Mass.  259 ;  Duncan  v.  Jaudon, 
15  Wall.  165;  Bank  v.  Insurance  Co,,  104  U.  S.  54;  Welles 
V,  Larrabee  (C.  C),  36  Fed.  866 ;  Bank  v.  Parsons,  54  Minn. 
56  (55  N.  W.  825)  ;  Gaston  v.  Bank,  29  N.  J.  Eq.  98 ;  Bwndy 
V,  Monticello,  84  Ind.  119 ;  Gerard  v.  McCormick,  130  N.  Y. 
261  [29  N.  E.  115]  ;  Bailey  v.  Finch,  L.  R  7  Q.  B.  34; 
PanneU  v.  Hurley,  2  Colly.  241;  Dv^gwn  v.  Agency  Co., 
.30  Am.  &  Eng.  Corp.  Cas.  89 ;  Sweeny  v.  Bank,  12  Can.  Sup. 
Ct  661 ;  Bank  v.  Lange,  51  Md.  138 ;  Sunft  v.  Williams,  68 
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Md.  236  [11  Atl.  835] ;  Marbury  v.  Ehlen,  72  Md.  206  [19 
Atl.  648] ;  Lowell  Stocks,  sec.  69 ;  Mor.  Priv.  Corp.,  sees.  181, 
184;  Cook  on  Corporations,  sees.  325,  327;  Lovm)  v.  Bank, 
15  Fed.  Cas.  No.  8581;  Stewart  v.  Insurance  Co,,  53  Md. 
575;  Chapman  v.  City  Council,  28  S.  C.  373;  Bayard  v. 
Bank,  52  Pa.  St.  232;  Mobile  &  Ohio  By.  v.  Humphries, 
[Miss.],  7  So.  522;  Loring  v.  Salisbury  Mills,  125  Mass. 
138;  Telegraph  Co.  v,  Davenport,  7  Otto.  369;  Pollock  v. 
Bank,  3  Selden  [K  Y.]  274:;  Magv/ood  v.  Bank,  5  S.  C.  379 ; 
Perry  on  Trusts,  sec.  242;  10  Cyc.  612.)  , 

The  action  of  the  stockholders  and  directors  of  the  Suc- 
cess Mining  Company,  and  the  receipt  by  it  from  the  Colorado 
Company  of  the  certificate  for  79,500  shares  of  Colorado 
stock,  made  the  stockholders  of  the  Success  Company  stock- 
holders in  the  Colorado,  and  the  Success  and  its  officers  trus- 
tees for  the  proper  distribution  thereof.  (McGill  v.  Holmes, 
52  N.  Y.  Supp.  840 ;  King  v.  Bailway  Co.,  29  K  J.  L.  82 ; 
March  v.  Baihmy  Co.,  43  K  H.  515 ;  Exp.  Winson,  30  Fed. 
Cas.  m.  17884 ;  Matter  of  Le  Blanc,  4  Abb.  K  Cas.  [K  Y.] 
221;  Beers  v.  Bridgeport  Spring  Co.,  42  Conn.  17.) 

The  Success  Company  was  absolutely  bound  to  know  who 
its  stockholders  were.  (5  Thomp.  Corp.,  sec.  6529,  and 
cases  cited;  3  Thompson  Corp.,  sec.  4090  et  seq.;  10  Cyc. 
787.) 

The  holder  of  stock  which  has  been  overissued  is  not  a 
stockholder  at  all  and  if  he  secures  any  of  the  property  of 
the  corporation  he  must  accoimt  for  it.  See  10  Cyc.  373 
and  cases  cited. 

BESPONDENTS'    POINTS. 

The  directors  and  other  officers  of  a  corporation  are  not 
trustees  in  the  technical  sense  for  the  stockholders  collect- 
ively, or  the  corporation,  or  it-s  creditors,  and  what  duties 
they  owe,  they  owe  to  the  corporation  and  not  to  the  indi- 
vidual stockholder  of  the  corporation,  and  for  neglect 
of  duty  or  any  wrong  not  involving  fraud  or  deceit,  the 
directors  are  liable  only  to  the  corporation  and  not  to  the 
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individual  stockholder.  (3  Clark  &  Marshall,  Priv.  Corps., 
sec.  747,  p.  2268  and  note;  3  Clark  &  M.  Priv.  Corps.,  sec. 
747,  p.  3801  and  cases  cited;  Briggs  v.  Spaulding,  141  TJ. 
S.  132,  U7;  Holland  v.  Brierfield  Company,  150  U.  S.  371; 
Spering's  Appeal,  71  Pa.  St.  11,  10  Am.  Rep.  684;  Bloom  v. 
National,  etc.  Co.,  152  N.  Y.  114,  46  K  E.  166;  Hospes  v. 
Northwestern  Co.,  48  Minn.  174,  50  K  W.  1117.) 

When  a  corporation  disposes  of  all  of  its  property  and 
goes  out  of  business,  the  proceeds  of  the  property  for  dis- 
tribution is  properly  called,  and  is,  a  dividend.  (2  Cook  on 
Corps.  [4th  Ed.],  sec.  635,  p.  992;  2  Clark  &  Marsh.  Priv. 
Corps.,  sec.  523,  p.  1599;  1  Bouvier's  Law  Diet.,  dividend.) 

The  Colorado  Mining  Company  was  under  no  duty  to  see 
that  the  79,500  shares  of  stock  of  its  company  was  distributed 
by  the  Success  Company  to  the  persons  entitled  to  receive  it. 

It  is  the  party  who  assails  the  action  of  the  board  who 
has  the  burden  of  showing  that  the  law  was  not  complied  with ; 
it  is  not  incumbent  upon  the  corporation  to  show  that  the 
law  has  been  complied  with.  (Leavitt  v.  Mining  Company, 
3  Utah,  265 ;  Singer  v.  Copper  Company,  17  Utah,  143,  and 
cases  cited  on  page  155 ;  3  Clark  and  Marshall  Private  Corp., 
page  2090,  sec.  682.) 

The  officers  of  the  Success  Company  had  the  right  to  assume 
the  correctness  of  the  books  delivered  to  them  by  the  former 
secretary.  (Briggs  v.  Spaulding,  141  U.  S.  132;  Marshall 
V.  Bank,  17  Am.  St.  E.  84,  96 ;  2  Cook  on  Corps.  [4th  Ed.], 
sec  703 ;  Spering's  Appeal,  71  Pa.  St.  11,  10  Am.  Rep.  684; 
Dovey  v.  Corey,  Appeal  Cases  [1901],  p.  477.) 

McCARTY,  J. 

This  is  a  suit  in  equity  in  which  plaintiff  seeks  to  be 
adjudged  the  owner  of,  and  entitled  to  have  issued  to  him, 
1,060  shares  of  the  capital  stock  of  the  Colorado  Mining 
Company,  a  corporation  organized  under  the  laws  of  this 
state.  Service  of  summons  was  had  on  Jesse  Knight  and  the 
Colorado  Mining  Company,  each  of  whom  filed  an  answer  to 
plaintiff's  complaint.     The  other  defendants  were  noi  served 
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with  process,  nor  did  they  appear  in  the  action.  A  trial  was 
had,  and  the  court  found  in  favor  of  the  defendants  Knight 
and  the  Colorado  Company  on  the  issues  presented  by  the 
pleadings,  and  dismissed  plaintiff's  complaint  for  want  of 
equity.  From  the  judgment  rendered  plaintiff  prosecutes 
this  appeal. 

In  order  to  understand  the  points  and  questions  involved, 
it  is  necessary  to  make  a  somewhat  elaborate  and  detailed 
statement  of  the  issues  and  facts.  The  Success  Mining 
Company  was  incorporated  imder  the  laws  of  this  state,  with 
its  general  place  of  business  in  Salt  Lake  City.  It  had  a 
capital  stock  of  thirty  thousand  dollars  divided  into  three 
hundred  thousand  shares  of  the  par  value  of  ten  cents  per 
share.  The  capital  stock  was  all  subscribed  for  and  fully 
paid  up  by  the  incorporators,  six  in  number,  by  the  conveyance 
to  the  corporation  of  the  Success  mining  claim  situate  in  the 
Tintic  mining  district,  this  state.  The  articles  of  incorpo- 
ration were  filed  December  7,  1898.  There  were  five  direc- 
tors, three  of  whom  resided  at  Eureka,  and  one  at  Robin- 
son, in  Juab  County,  Utah,  and  the  other,  Ernest  Williams, 
who  was  also  secretary  and  treasurer  of  the  company,  lived  in 
Salt  Lake  City,  Utah.  The  articles  of  incorporation  pro- 
vided that  the  persons  therein  named  as  officers  should  con- 
tinue in  office  until  the  annual  stockholders'  meeting,  and 
until  their  successors  were  elected  and  qualified.  No  elec- 
tion of  officers  was  held  until  October  3,  1906,  and  the  persons 
ramed  as  officers  of  the  company  in  the  articles  of  incor- 
poration continued  to  be  the  officers  of  the  company  until  that 
date.  The  company  was  unable  to  find  any  ore  or  valuable 
minerals  in  its  ground,  and  therefore  was  not  a  financial  suc- 
cess. There  were  eight  assessments  levied  upon  the  capital 
stock.  The  eighth  and  last  assessment  was  levied  at  a  meeting 
of  the  board  of  directors  held  at  Eureka,  Juab  Coimty,  Feb- 
ruary 10,  1900.  This  was  the  last  meeting  held  by  the  board 
of  directors  first  appointed,  and  with  the  exception  of  an 
entry  made  by  the  secretary  in  the  minute  book  of  the  com- 
pany April  14,  1900,  reciting  that  certain  stock  had  been 
sold  to  pay  the  eighth  assessment  levied  thereon,  there  was 
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no  other  or  further  business  transacted  in  the  name  of  the 
company  thereafter  for  a  period  of  more  than  six  years. 
There  was  not  a  single  transfer  of  stock  made  on  the  books 
of  the  company  from  April  14,  1900,  until  May  3,  1906. 
And  the  undisputed  evidence  tends  to  show  that  during  this 
time  the  stock  had  practically  no  market  value  whatever.  On 
February  6,  1899,  there  was  issued  to  plaintiff  two  thousand 
shares  of  the  capital  stock  of  this  coiripany  represented  by 
certificates  two  hundred  and  fifty-two  and  two  hundred  and 
fifty-three  for  one  thousand  shares  each.  On  March  3,  1898, 
there  was  issued  to  one  George  W.  Heintz  certificate  number 
three  hundred  and  four  for  two  thousand  shares  of  said 
stock.  About  three  weeks  prior  to  the  commencement  of  this 
action  (March  5,  1908)  Heintz  assigned  certificate  three 
hundred  and  four  to  plaintiff.  On  April  14,  1900,  there 
was  issued  to  one  C.  E.  Pearson  certificate  number  three 
hundred  and  sixty-five  for  eighty-four  thousand  nine  hundred 
and  twenty-five  shares  of  stock.  On  the  stub  from  which  the 
certificate  was  detached  is  listed  in  the  handwriting  of  Ernest 
Williams,  then  secretary  of  the  company,  certain  stock,  includ- 
ing the  four  thousand  shares  held  by  plaintiff.  The  stock 
BO  listed  was  merged  in  certificate  three  hundred  and  sixty- 
five  issued  to  Pearson.  On  each  of  the  stubs  from  which 
the  certificates  representing  this  stock  was  taken  is  an  indorse- 
ment or  notation,  made  with  a  blue  pencil  and  in  the  handwrit- 
ing of  the  secretary,  reciting  that  the  stock  was  "sold  at  eighth 
sale."  And  on  each  of  these  stubs  there  is  also  a  cross  made 
with  a  blue  pencil.  The  record  book  of  the  company,  on  page 
twenty-six,  contains  the  following  entry  in  the  handwriting 
and  over  the  signature  of  Williams,  as  secretary:  "No.  8. 
April  14,  1900,  Salt  Lake  City,  Utah.  The  assessment  not 
laving  been  paid  on  the  following  described  stock,  same  was 
«)Id  according  to  law  for  assessment  and  costs."  Then  fol- 
lows a  description  of  the  certificates,  about  seventy  in  num- 
ber, representing  stock  alleged  to  have  been  sold,  the  number 
of  the  certificate,  the  number  of  shares  for  which  it  was 
issued,  to  whom  issued,  and  the  amount  of  the  assessment  for 
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\vhich  it  was  sold.     The  three  certificates  held  by  plaintiff 
are  listed  thereon  as  follows : 


Cert. 

Shares. 

Nmme. 

Amountr 

252 
253 
304 

1000 
1000 
2000 

M.  KimbaU 

do 

Geo.  W.  Helntz 

$10.00 
$10.00 
$20.00 

A  copy  of  a  printed  notice  purporting  to  contain  a  list  of 
the  certificates  representing  stock  on  which  the  eighth  assess- 
ment had  become  delinquent,  and  which  was  published  in 
one  of  the  daily  papers  of  Salt  Lake  City,  with  the  pub- 
lisher's affidavit  attached  thereto,  was  introduced  in  evidence 
by  plaintiff,  and  was  made  part  of  the  bill  of  exceptions. 
The  notice  did  not  include  any  of  plaintiff's  stock.  While 
we  think  it  may  be  fairly  inferred  from  this  that  no  pub- 
lication of  plaintiff's  stock  was  made  as  required  by  law, 
yet  it  does  not  necessarily  follow  that,  because  of  this,  plain- 
tiff is  entitled  to  recover  in  this  action.  If  this  were  a  suit 
for  the  conversion  of  plaintiff's  stock,  or  to  compel  the  Success 
Mining  Company  to  replace  the  stock  and  inake  an  entry  of 
plaintiff's  ownership  on  the  books  of  the  company,  the  fact  that 
the  stock  was  not  advertised  and  sold  as  required  by  law  might 
be  a  controlling  feature  in  the  case.  But,  as  we  have  ob- 
served, this  is  a  suit  to  compel  the  Colorado  Mining  Company 
to  issue  to  plaintiff  one  thousand  and  sixty  shares  of  its  stock. 
Therefore  the  fact  that  plaintiff  may  have  been  unlawfully 
deprived  of  his  stock  in  the  Success  Mining  Company  by  a 
void  sale  which  the  record  shows  was  made,  if  made  at  all, 
more  than  eight  years  before  the  commencement  of  this 
action,  is  not  necessarily  decisive  of  the  case.  This  phase  of 
the  case  will  be  more  fully  discussed  further  along  in  the 
ojHuion. 

Again  reverting  to  the  facts:  We  find  that  on  or  about 
May  3,  1906,  the  eighty-four  thousand  nine  hundred  and 
twenty-five  shares  of  the  stock  of  the  Success  Mining  Com- 
pany, represented  by  certificate  three  hundred  and  sixty-five 
issued  to  C.  E.  Pearson,  were  purchased  from  Pearson  by 
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defendant  Jesse  Knight,  and  certificate  three  hundred  and 
sixty-seven  was  issued  for  the  stock,  which  also  includes 
sixteen  thousand  and  seventy-five  shares  that  he  purchased 
at  about  the  same  time  from  other  parties,  and  recorded  in 
his  name  upon  the  books  of  the  company.  Defendant  Knight, 
prior  to  the  purchase  of  the  Pearson  stock,  had  had  no  inter- 
est in  or  connection  with  the  Success  Mining  Company.  On 
October  3,  1906,  in  pursuance  to  a  call  theretofore  made,  a 
stockholders'  meeting  of  the  Success  Mining  Company  was 
held  in  Salt  Lake  City  at  which  a  full  board  of  directors  was 
elected.  Jaoob  Evans,  Lester  Mangum,  and  defendant  Jesse 
Knight  were  three  of  the  five  directors  elected.  Knight  (who 
at  the  time  was  president  of  the  Colorado  Mining  Company) 
was  made  president  and  Mangum  secretary  of  the  company. 
At  that  meeting  the  following  resolution  was  introduced  and 
adopted  by  the  stodcholders :  "Whereas,  the  officers  of  the 
Success  Mining  Company  have  received  a  proposition  in 
words  and  figures  as  follows,  to  wit :  'Pursuant  to  a  resolu- 
tion duly  adopted,  the  Colorado  Mining  Company,  a  Utah 
corporation,  does  hereby  offer  the  sum  of  fifteen  thousand 
dollars  cash,  or  seventy-nine  thousand  and  five  hundred  shares 
of  the  treasury  stock  of  the  Colorado  Mining  Company,  as 
the  purchase  price  for  the  Success  mining  claim,  U.  S.  lot  No. 
260,  together  with  all  other  real  and  personal  property  owned 
by  paid  Success  corporation.  The  Colorado  Mining  Com- 
pany by  Jesse  Knight,  Prest.  W.  Lester  Mangum,  Sec'y.^ 
And  whereas,  the  Success  Mining  Company  is  not  a  financial 
success,  and  is  not  a  going  concern,  and  has  been  unable 
to  find  any  ore  or  valuable  minerals  in  its  ground,  and  in  order 
to  conduct  its  business  it  has  been,  and  will  be  in  the  future, 
necessary  to  levy  and  collect  assessments  from  its  stock- 
holders. And  whereas,  the  stockholders  are  desirous  of  dis- 
continuing operations  of  the  company's  property:  Now, 
therefore,  be  resolved :  That  the  president  and  secretary  be, 
and  they  are  thereby,  authorized  to  accept  seventy-nine 
thousand  and  five  hundred  shares  of  the  treasury  stock  of  the 
Colorado  Mining  Company,  a  Utah  corporation,  as  the  full 
purchase  price  for  the  Success  mining  claim,  U.  S.  lot  No. 


Digitized  by 


Google 


86  Thibty-Eight  Utah. 

260,  together  with  all  other  real  and  personal  property  owned 
by  this  corporation,  and  that  the  president  and  secretary 
of  this  corporation  be,  and  they  are  hereby,  authorized  and 
directed  to  make,  execute  and  deliver,  for  and  on  behalf  of 
this  corporation,  deeds  of  conveyance  of  all  the  real  and 
l)er8onal  property  belonging  to  this  corporation,  and  to  deliver 
the  same  to  the  Colorado  Mining  Company,  upon  receiving 
for  the  use  and  benefit  of  this  corporation  seventy-nine 
thousand  and  five  hundred  shares  of  the  treasury  stock  of  the 
said  Colorado  Mining  Company.  And  be  it  further  resolved, 
that  the  board  of  directors  of  the  Success  Mining  Company 
be  and  it  is  hereby  requested,  after  it  has  received  for  the 
use  and  benefit  of  this  corporation  the  said  seventy-nine 
thousand  and  five  hundred  shares  of  the  treasury  stock  of  said 
Colorado  Mining  Company,  from  the  sale  of  real  and  personal 
property  of  this  corporation,  to  declare  a  dividend  of  all  said 
treasury  stock  so  received,  and  to  pay  the  same  to  the  stock- 
holders of  this  corporation  pro  rata  with  their  holdings  as 
shown  by  the  books  of  this  corporation  upon  delivery  by  said 
stockholders  to  the  secretary  of  this  corporation  for  cancel- 
lation all  their  properly  endorsed  certificates  of  stock  in  the 
Success  Mining  Company." 

In  pursuance  of  the  foregoing  resolution,  the  president 
and  secretary  of  the  Success  Mining  Company  duly  conveyed 
to  the  Colorado  Mining  Company  all  the  real  and  personal 
property  owned  by  the  Success  Mining  Company  and  received 
from  the  Colorado  Mining  Company  a  certificate  for  seventy- 
nine  thousand  five  hundred  shares  of  its  stock  issued  in  favor 
of  the  Success  Mining  Company.  On  October  18,  1906,  at 
a  meeting  of  the  board  of  directors  of  the  Success  Mining 
Company,  the  following  resolution  was  adopted.  "Be  it  re- 
solved, that  a  dividend  of  the  seventy-nine  thousand  and  five 
hundred  shares  of  the  Colorado  Mining  Company's  stock, 
Teceived  as  the  purchase  price  for  the  company's  real  and 
personal  property,  be  and  it  is  hereby  declared,  and  that  the 
same  be  paid  on  the  basis  of  two  hundred  and  sixty-five  shares 
of  said  Colorado  company's  stock  for  every  one  thousand 
shares  of  this  company's  stock,  and  that  said  dividend  be  paid 
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by  the  secretary  to  the  stockholders  of  this  corporation  pro 
rata  with  their  holdings  as  shown  by  the  books  of  the  company 
upon  delivery  by  said  stockholders  to  the  secretary  of  this 
corporation  for  cancellation,  all  their  endorsed  certificates  of 
stock  in  the  Success  Mining  Company/'  The  secretary  of  the 
Success  Mining  Company,  pursuant  to  and  in  accordance 
with  the  terms  of  the  resolution  mentioned,  distributed  as  a 
dividend  the  seventy-nine  thousand  and  five  hundred  shares 
of  the  stock  of  the  Colorado  Mining  Company  to  the  stock- 
holders of  the  Success  Mining  Company  as  shown  by  the 
books  of  the  latter  company.  This  was  done  by  the  Success 
Mining  Company  taking  up  and  cancelling  the  outstanding 
certificates  of  its  stock  as  the  same  were  presented  by  its  stock- 
holders shown  to  be  such  by  the  records  of  the  company,  and 
having  the  Colorado  Mining  Company  issue  in  lieu  thereof 
certificates  of  its  stock  on  the  basis  of  two  hundred  and  sixty- 
five  shares  of  the  Colorado  for  every  one  thousand  shares  of 
Success  Mining  Company's  stock.  Neither  plaintiff  nor  his 
assignor,  George  W.  Heintz,  appeared  on  the  books  of  the 
Success  Mining  Company  as  stockholders  of  the  company, 
and  no  distribution  of  Colorado  stock  was  made  to  them  or 
either  of  them.  The  record  shows  that  no  demand  was  made 
by  plaintiff  for  Colorado  stock  claimed  by  him  until  after  the 
seventy-nine  thousand  and  five  hundred  shares  of  Colorado 
stock  issued  to  the  Success  Mining  Company  had  practically 
all  been  distributed  to  the  stockholders  thereof.  Plaintiff, 
after  alleging  in  his  complaint  the  corporate  existence  of  the 
mining  companies  mentioned,  and  setting  forth  the  substance 
of  the  forgoing  resolutions,  alleged,  among  other  things: 
That  the  Colorado  Mining  Company  delivered  to  the  said 
Success  Mining  Company  and  its  officers,  "among  whom 
were  the  said  Jesse  Knight  and  Lester  Mangum,  a  certificate 
for  seventy-nine  thousand  and  five  hundred  shares  of  the 
capital  stock  of  the  Colorado  Mining  Company,  which  said 
certificate  was  made  out  in  the  name  of  the  said  Success  Min- 
ing Company.  .  .  .  That  the  Colorado  Mining  Company 
well  knew  that  the  said  Success  Mining  Company  and  its 
officers     .     .     .     held  said  stock  simply  as  trustees  for  the 
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stockholders  of  the  Success  Mining  Company  legally  entitled 
thereto.  .  .  .  That  the  Success  Mining  Company  and  its 
officers  and  directors  have  caused  the  stock  in  the  Colorado 
Mining  Company,  to  which  this  plaintifiF  is  entitled,  to  be 
issued  to  some  person  or  persons  other  than  the  plaintifiF  or 
his  assigns,  and  to  this  plaintifiF  unknown;  and  that,  in 
causing  said  transfer  to  be  made,  the  said  named  officers  of  the 
Success  Mining  Company  have  been  guilty  of  gross  negligence 
in  failing  to  make  proper  or  any  inquiry  as  to  the  true  owner- 
ship of  plaintifiF's  stock  in  the  Success  Mining  Company; 
and,  if  the  said  officers  and  directors  have  issued  the  stock 
rightfully  belonging  to  plaintifiF  to  some  person  or  persons 
who  appear  by  the  books,  records,  and  papers  of  the  said  Suc- 
cess Mining  Company  to  be  entitled  thereto,  the  plaintifiF 
alleges  on  information  and  belief  that  the  books,  records,  and 
papers  of  the  said  defendant  the  Success  Mining  Company 
were  and  are  so  obviously  and  evidently  incomplete,  frag- 
mentary, and  erroneous  as  to  give  notice  to  the  said  officers 
and  directors  of  the  said  Success  Mining  Company  that  they 
could  not  and  cannot  be  relied  upon  to  show  the  names  of  the 
true  owners  of  the  Success  stock,  or  the  number  of  shares  held 
by  each;  .  .  .  and  the  plaintifiF  alleges  that  notwith- 
standing the  evident  incompleteness,  fragmentary  character 
and  error  of  said  books,  papers,  and  records  of  the  said  Sue- 
cess  Mining  Company,  the  said  named  defendants,  the  oflBcers 
and  directors  of  the  said  Success  Mining  Company,  did,  with- 
out making  any  eflFort  whatever  to  learn  the  names  of  the 
true  and  legal  stockholders  in  said  Success  Mining  Company, 
surrender  the  certificate  for  seventy-nine  thousand  and  five 
hundred  shares  of  Colorado  Mining  Company's  stock  herein- 
before referred  to,  to  the  said  Colorado  Mining  Company, 
and  procured  the  issuance  by  the  said  Colorado  Mining  Com- 
pany of  certificates  for  one  thousand  and  sixty  of  said  shares 
to  which  plaintifiF  was  and  is  entitled,  to  some  person  or  per- 
sons to  the  plaintifiF  unknown."  PlaintifiF  also  averred  "that 
the  value  of  the  stock  to  which  plaintifiF  is  entitled,  together 
with  the  dividends  which  have  been  declared  thereon  since 
the  18th  day  of  October,  1906,  is  six  thousand  dollars,"  and 
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prayed  "that  he  may  have  an  accounting  with  the  said  defend- 
ants, and  that,  the  total  amount  of  the  stock  of  the  Colorado 
Mining  Company,  to  which  he  is  entitled,  be  determined  by 
the  court,  and  the  defendants  be  required  to  issue  the  same 
to  him,  or  that  he  have  judgment  for  the  value  thereof/' 
Both  Knight  and  the  Colorado  Mining  Company  in  their 
respective  answers  denied  the  allegations  of  negligence  con- 
tained in  plaintiff's  complaint  respecting  the  distribution  of 
the  seventy-nine  thousand  and  five  hundred  shares  of  the 
Colorado  stock,  and  as  an  aflirmative  defense  set  out  the 
resolutions  hereinbefore  mentioned  that  were  adopted  by  the 
Success  Mining  Company  and  upon  which  the  plaintiff  mainly 
predicated  his  right  to  recover  in  this  action,  and  then  allied 
that,  in  pursuance  of  the  resolutions,  the  secretary  of  the 
Success  Mining  Company  duly  distributed  to  the  stockholders 
of  record  as  shown  by  the  books  of  the  company  the  seventy- 
nine  thousand  and  five  himdred  shares  of  the  stock  of  the 
Colorado  Mining  Company,  and  that  the  Colorado  Mining 
Company  issued  certificates  of  its  stock  to  parties  as  directed 
by  the  Success  Mining  Company,  and  that  neither  plaintiff 
nor  his  assignor,  GJeoige  W.  Heintz,  appeared  of  record  as  a 
stockholder  as  shown  by  the  books  of  the  Success  Mining 
Company  to  be  the  owners  of  any  stock  in  the  Success  Mining 
Company. 

The  position  taken  by  appellant  and  the  contention  made  by 
him  on  this  appeal  is  clearly  set  forth  in  his  brief  in  the  fol- 
lowing language:  "Thus  the  action  of  the  stockholders  and 
directors  of  the  Success  Mining  Company,  and  the  delivery 
to  it  by  the  Colorado  Mining  Company  of  the  certificate  for 
seventv-nine  thousand  and  five  hundred  shares  of  the  Colo- 
rado  stock,  made  each  of  the  stockholders  in  the  Success  Com- 
pany a  stockholder  in  the  Colorado,  on  the  basis  of  two  hun- 
dred and  sixty-five  shares  of  Colorado  for  each  one  thousand 
shares  of  the  Success  held  by  him,  and  made  the  Success 
AfiiiiTig  Company  the  holder  of  the  legal  title  only,  in  trust 
for  its  several  stoqkholders.  Therefore  the  duty  of  the 
Colorado  Mining  Company  was  not  a  duty  that  it  owed  to  a 
stranger,  or  to  the  stockholders  of  some  other  corporation,  but 
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was  a  duty  that  it  oived  to  its  own  stockholders,  who  had 
recently  become  such  by  reason  of  this  transaction.'^  And 
again:  "Each  individual  stockholder  had  a  right  to  a  certifi- 
cate representing  his  pro  rata  proposition  of  the  Colorado 
stock  which  he  could  enforce  in  an  action  at  law.''  In  support 
of  this  contention  counsel  for  appellant  have  cited  many 
authorities.  While  the  authorities  cited  hold  generally  that 
it  is  the  duty  of  a  corporation  acting  through  its  officers,  to 
protect  the  rights  of  its  stockholders  from  unauthorized  trans- 
fers by  seeing  to  it  that  all  transfers  of  its  stock  are  made 
either  by  stockholder?  themselves  or  persons  having  authority 
from  them,  none  of  the  cases  go  to  the  extent  of  holding  that 
a  corporation  by  a  mere  resolution  respecting  stock  which  it 
holds  in  another  corporation  and  concerning  the  disposition  of 
such  stock  makes  of  its  individual  shareholders  stockholders 
in  the  corporation  which  issued  the  stock.  Of  the  cases 
cited  the  one  most  favorable  to  appellant's  contention  is  the 
case  of  Oeyser-Marion  Gold  Min.  Co.  v.  Stark,  106  Fed.  558, 
45  C.  C.  A.  467,  53  L.  R  A.  684.  In  that  case  the  Geyser- 
Marion  Gold  Mining  Company,  a  corporation,  had  issued 
a  certificate  for  a  number  of  its  shares  of  stock  to  Felix  J. 
Stark,  trustee,  and  the  books  of  the  company  showed  Felix  J. 
Stark,  trustee,  to  be  the  owner  of  the  stock.  He  did  not  own 
the  stock  but  held  it  as  trustee  for  his  brother,  Charles  B. 
Stark.  This  fact,  however,  was  not  disclosed  by  the  certifi- 
cate. Felix  J.  Stark,  without  any  authority  from  his  cestui 
que  trust,  sold  and  assigned  the  stock  to  third  parties  by 
means  of  the  signature  of  Felix  J.  Stark,  trustee  and  appro- 
priated the  proceeds  of  the  sale  to  his  own  use.  The  cor- 
poration accepted  these  certificates  as  presented  by  the  trans- 
ferees, duly  canceled  them,  and  issued  new  certificates  to  the 
purchasers,  and  made  entries  upon  its  books  showing  the 
ownership  of  the  stock  to  be  in  the  purchasers,  instead  of  in 
Felix  J  Stark,  trustee.  Charles  B.  Stark  brought  suit  against 
the  corporation  to  compel  it  to  enter  upon  its  books  the  regis- 
try of  his  ownership  of  stock  equal  in  amount  to  that  of  which 
he  had  been  deprived  by  the  unauthorized  sale,  or  to  pay  him 
the  value  of  his  stock  which  he  alleged  the  corporation  had 
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negligently  i)ermitted  to  be  transferred  upon  its  books  to  third 
parties.  The  court  held  that  the  company  before  accepting 
the  surrender  of  the  certificates  with  an  assignment  from 
Felix  J.  Stark,  trustee,  was  required  to  make  some  inquiry 
as  to  who  in  fact  was  the  true  owner  of  the  stock,  and,  as  the 
company  had  failed  to  make  any  such  inquiry,  it  was  liable 
to  account  to  Charles  B.  Stark  for  the  stock.  It  will  thus  be 
seen  that  the  facts  in  the  Geyser-Marion  Case  are 
entirely  different  from  the  facts  in  this  case  which  1 

in  any  way  involve  the  Colorado  Company.  If  ap- 
pellant had  prosecuted  his  case  against  the  Success  Company 
instead  of  the  Colorado  Company,  the  principles  invoked  in 
the  Geyser-Marion  Case,  as  well  as  those  invoked  in  many  of 
the  other  authorities  cited  by  counsel,  would  be  applicable,  be- 
cause the  Success  Company  and  not  the  Colorado  Com- 
pany was  charged  with  the  duty  of  distributing  the  2 
seventy-nine  thousand  and  five  hundred  shares  of  the 
Colorado  stock  to  the  stockholders  of  the  Success  Company, 
and  the  only  duty  the  Colorado  Company  owed  the  Success 
Company  and  its  stockholders  was  to  distribute  the  seventy- 
nine  thousand  and  five  hundred  shares  as  directed  by  the 
Success  Company.  It  is  admitted  that  this  stock  when  is- 
sued was  an  asset  of  the  Success  Company  and  was  not  in 
any  sense  the  individual  property  of  its  stockholders.  Coun- 
sel for  appellant  in  their  reply  brief  say :  "It  was  perfectly 
competent  for  the  Success  Mining  Company,  through  its  board 
of  directors,  to  make  any  lawful  disposition  of  the  Colorado 
stock  received  in  exchange  for  its  assets.  It  might  have  elect- 
ed to  sell  the  stock  and  divide  the  proceeds  among  its  stock- 
holders. It  might  have  elected  to  sell  the  stock  and  invest 
the  proceeds  in  other  property.  It  might  have  elected  to  hold 
the  stock  and  collect  the  dividends.  It  might  have  elected 
to  trade  the  stock  for  some  other  property.  ...  It  made 
an  election  by  a  formal  resolution  of  its  board  of  directors 
which  it  was  perfectly  lawful  for  it  to  make,  and  which  could 
not  be  changed  except  by  an  action  of  the  board  equally  for- 
mal" It  is  equally  clear  that  the  company,  acting  through 
its  board  of  directors^  could,  at  any  time  before  the  certificate 
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of  seventy-nine  thousand  and  five  hundred  shares  of  stock 
was  surrendered  to  the  Colorado  Mining  Company  to  be 
divided  into  the  requisite  number  of  certificates  with  the 
proper  number  of  shares  in  each  for  the  stockholders,  have 
rescinded  the  resolution  of  October  18,  1906,  declaring  the 
stock  a  dividend,  and  made  some  other  disposition  of  the  stock. 
Therefore  it  necessarily  follows  that  the  resolution,  without 
any  further  act  on  the  part  of  the  company  or  its  officers, 
did  not  invest  the  individual  stockholders  of  the  Success 
Company  with  either  the  legal  or  equitable  title  to  the  stock ; 
hence  the  contention  that  the  resolution  in  effect  made  the 
stockholders  of  the  Success  Company  stockholders  in  the 
Colorado  Company  is  wholly  untenable.  To  further  illus- 
trate, suppose  the  Success  Mining  Company,  instead  of  ac- 
cepting the  seventy-nine  thousand  and  five  hundred  shares  of 
Colorado  stock,  had  passed  a  resolution  accepting  the  offer  of 
fifteen  thousand  dollars  in  cash,  and  in  the  same  resolution 
had  declared  it  to  be  a  dividend  to  be  divided  among  its  stock- 
holders pro  rata  according  to  "their  holdings  as  shown  by  the 
books  of  the  corporation ;"  would  it  be  seriously  contended  that 
the  Colorado  Company,  under  such  a  state  of  facts,  would 
owe  any  duty  to  the  stockholders  of  the  Success  Company  to 
see  that  the  proper  persons  were  recognized  as  stockholders, 
and  that  each  received  his  proper  proportion  of  the  fifteen 
thousand  dollars?  Certainly  not  There  can  be  no 
distinction  in  a  legal  sense  between  the  distribution  of  3 

stock  as  a  dividend  and  the  distribution  of  the  equiva- 
lent in  money.  As  stated  by  counsel  for  respondents  in  their 
brief,  "the  Success  Company  and  the  Colorado  Company 
were  separate  and  distinct  corporations,  and  in  the  transac- 
tion between  them  it  was  no  more  the  duty  of  the  Colorado 
Company  to  see  to  it  that  the  Success  Company  made  proper 
distribution  of  the  seventy-nine  thousand  and  five  hundred 
shares  than  it  was  the  duty  of  the  Success  Company  to  see  to 
it  that  the  Colorado  Company  made  proper  use  of  the  prop- 
erty it  had  conveyed  to  the  Colorado  Company  in  exchange 
for  the  seventy-nine  thousand  and  five  hundred  shares  of 
stock."     Assuming,  however,  but  not  conceding,  that  appellant 
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is  right  in  his  contention  that  it  was  the  duty  of  the  Colorado 
Company  to  use  reasonable  diligence  to  see  that  the  stock  in 
question  was  issued  to  stockholders  of  the  Success  Company 
who  were  entitled  thereto,  the  facts  in  the  case  preclude  him 
from  recovering  in  this  action. 

The  evidence,  without  conflict,  shows  that  the  seventy-nine 
thousand  five  hundred  shares  of  Colorado  stock  were  dis- 
tributed to  parties  only  who  were  stockholders  of  record  in 
the  Success  Company  as  shown  by  the  books  of  the  company, 
and  in  compliance  with  the  terms  of  the  very  resolution  upon 
which  appellant  bases  his  right  to  recover.  When  a  party 
presented  for  cancellation  a  certificate  of  Success  mining 
stock  and  demanded  in  lieu  thereof  Colorado  stock,  Mr. 
Mangum,  secretary  of  the  Success  Mining  Company,  who 
was  also  secretary  of  the  Colorado  Company,  with  the  assist- 
ance of  Jacob  Evans,  who  was  a  director  in  and  also  the 
attorney  for  the  Success  Company,  would  examine  the  books, 
records,  and  papers  of  the  Success  Company,  and,  if  these 
showed  that  the  party  presenting  the  certificate  was  the  owner 
thereof,  and  there  was  no  record  on  the  books  showing  that 
the  stock  had  been  sold  for  assessment,  the  certificate  would 
be  taken  up  and  canceled,  and  the  party  presenting  it  paid 
his  pro  rata  share  of  the  seventy-nine  thousand  five  hundred 
bhares  of  Colorado  stock.  On  this  point  Jacob  Evans  testified, 
and  his  testimony  is  not  denied,  that:  "We  presumed  the 
books  stated  the  truth  and  facts  and  relied  upon  the  books. 
We  had  only  so  many  shares  to  distribute,  and  our  books 
showed  every  share  of  stock  was  owned  by  stockholders  as 
recognized  by  the  books  of  the  corporation,  and  we  dis- 
tributed the  stock  as  best  we  could  to  the  stockholders  as 
the  bode  showed.''  Section  330,  Comp.  Laws  1907,  so  far 
as  material  here,  provides  as  follows:  "That  for  the  pur- 
pose of  voting,  and  of  receiving  dividends,  and  of  levying 
and  collecting  assessments,  and  wherein  the  corporation  is 
otherwise  interested,  the  holder  of  record,  as  shown  by  its 
books,  shall  be  treated  and  considered  as  the  holder  in  fact, 
and  the  transferee  shall  have  no  rights  or  claims  as  against 
the  corporation  until  transfer  thereof  be  made  upon  the 
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books  of  the  corporation  or  a  new  certificate  be  issued  to 
him/'  [Italics  ours.]  Therefore  the  stock  was  not  only  dis- 
tributed in  accordance  with  the  terms  of  the  resolution,  but 
also  in*  accordance  with  the  plain  provisions  of  the  statute 
respecting  who  shall  receive  dividends.  (Mor.  Private  Corps., 
sec  162.)  Suppose  the  directors  and  oflScers  of  the  Success 
Company  had  adopted  the  theory  of  appellant,  namely,  that 
the  resolution  declaring  the  seventy-nine  thousand  five  hun- 
dred shares  of  Colorado  stock  a  dividend  in  effect  made  the 
stockholders  in  the  Success  Company  stockholders  in  the 
Colorado  Company,  and  had  turned  over  to  that  company 
the  books  and  records  of  the  Success  Company,  and  the 
Colorado  Company  had  assumed  the  responsibility  of  dis- 
tributing the  stock  in  question,  the  result,  as  we  view  the 
case,  would  necessarily  have  been  the  same.  What  informa- 
tion, if  any,  the  Colorado  Company  could  have  obtained 
that  plaintiff  was  a  stockholder  in  the  Success  Mining  Com- 
pany and  entitled  to  a  part  of  the  dividend  other  than  that 
furnished  by  the  books  and  records  of  the  company  is  not 
made  to  appear.  Furthermore,  the  Success  Mining  Com- 
pany at  the  time  the  resolution  was  adopted  had  practically 
ceased  doing  business,  and  had  not  been  a  going  concern  for 
more  than  six  years.  The  certificates  representing  the  four 
thousand  shares  of  Success  stock  claimed  by  appellant  had 
been  issued  to  him  and  his  assignor  more  than  seven  years 
and  six  months  before  the  adoption  of  the  resolution,  and 
during  all  this  time  neither  of  them,  so  far  as  the  record 
shows,  made  any  investigation  or  inquiry  whatever  of  the 
officers  of  the  company  respecting  their  stock  or  the  affairs 
of  the  company.  A  mere  inspection  of  the  books,  which 
they  could  have  examined  any  time,  would  have  advised  them 
that  no  entry  or  registry  of  their  stock  had  been  made  on 
the  stock  ledger,  and  that  their  names  did  not  appear  on 
any  of  the  books  or  records  as  stockholders  of  the  company. 
And  it  was  nearly  two  years  after  the  resolution  declaring 
the  seventy-nine  thousand  ,five  hundred  shares  of  Colorado 
stock  a  dividend,  and  after  the  stock  had  practically  all  been 
distributed,  before  appellant  presented  his  certificates  for 
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cancellation,  and  miade  a  demand  for  his  alleged  pro  rata 
share  of  the  dividend.  And,  moreover,  notwithstanding  the 
alleged  "incomplete  and  fragmentary  character  of  the  books, 
papers,  and  records  of  the  Success  Mining  Company,"  such 
as  they  were,  they  showed  that  appellant's  stock  was  sold  for 
assessment  in  April,  1900,  more  than  six  years  and  six  months 
before  the  adoption  of  the  resolution.  Therefore,  assuming, 
as  we  have  stated,  that  the  Colorado  Company  was 
charged  with  the  duty  of  distributing  the  seventy-nine  4 

thousand  five  hundred  shares  of  its  stock  to  the  stock- 
holders of  the  Success  Company,  under  these  circum- 
stances, it  could  not  be  charged  with  knowledge  that  appel- 
lant was  a  stockholder  in  the  Success  Company  and  entitled 
to  a  part  of  the  dividend.  It  necessarily  follows  from  what 
we  have  said  that,  if  appellant's  failure  to  be  recognized 
as  a  stockholder  in  the  Success  Company  in  the  distribution 
of  Colorado  stock  was  due  to  negligence  at  all,  it  was  due  to 
his  own  indifference  and  inaction  in  the  premises  rather 
than  that  of  the  Colorado  Company. 

Xor  do  we  think  that  Jesse  Knight  can  be  successfully 
charged  with  n^ligence  because  he  failed  to  see  to  it  that 
appellant  and  his  assignor,  George  W.  Heintz,  received  their 
proportion  of  the  Colorado  stock.  As  we  have  observed, 
the  stock  certificate  book  of  the  Success  Mining  Com- 
pany shows  that  the  stock  of  plaintiff  and  his  assignor  5 
ultimately  went  to  Knight,  and  shows  how  he  obtained 
certificate  No.  367  bearing  date  of  May  3,  1906,  which  was 
the  first  certificate  issued  to  Kiiight.  In  this  certificate  was 
merged  the  stock  represented  by  certificate  365  issued  to 
Pearson,  who  appeared  on  the  books  of  the  Success  Com- 
pany as  a  stockholder.  This  appeared  from  the  stub  of  the 
stock  book.  The  stub  to  certificate  365  showed  that  the  shares 
of  stock  represented  by  certificates  two  hundred  and  fifty- 
two,  two  hundred  and  fifty-three,  and  three  hundred  and  forty- 
four  (appellant's  stock)  went  into  certificate  three  hundred 
and  sixty-five;  in  fact,  the  stubs  and  record  books  show  that 
all  the  shares  that  went  into  that  certificate  were  sold  for 
the  eighth  assessment.    The  record  or  minute  book  also  con- 
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tained  a  record  of  the  levy  of  the  assessment  and  of  the  sale. 
Prior  to  May  3,  1906,  Knight  was  not  a  stockholder  in  the 
Success  Company,  and  had  nothing  whatever  to  do  with  the 
levying  of  the  eighth  assessment,  and  knew  nothing  of  the 
sale,  except  what  the  books  of  the  company  disclosed.  True, 
the  notice  hereinbefore  mentioned  of  the  time  and  place  of 
the  sale  of  stock  under  the  eighth  assessment  as  published 
did  not  include  plaintiff's  stock,  but  the  record  shows  that 
no  copy  of  this  notice  was  with  the  books,  papers,  and  files 
cf  the  Success  Mining  Company  until  after  the  distribution 
of  the  Colorado  stock  was  made.  And  we  think  that  it  may 
be  fairly  said  from  the  evidence  that  none  of  the  officers 
of  either  the  Success  or  the  Colorado  Company,  including 
Knight,  knew  of  its  existence  until  about  the  time  the  case 
was  tried  in  the  lower  court.  Under  these  circumstances. 
Knight  was  authorized  in  relying  upon  the  fact  that  the 
Success  Company  had  recognized  Pearson  as  a  stockholder, 
and  had  issued  to  him  a  certificate.  And  the  fact  that 
Knight,  six  months  later,  became  a  director  and  officer  6 

in  the  Success  Company  in  no  way  affected  his  title  to 
the  stock,  as  counsel  for  appellant  seem  to  contend.  In 
10  Cyc.  634  it  is  said:  ^^Where  the  shares  of  a  corporation 
are  offered  for  sale  by  the  person  named  in  the  certificate, 
an  intending  purchaser  is  not  required  to  look  beyond  the 
recitals  of  the  certificate  in  regard  to  his  title  or  the  equities 
of  the  corporation,  or  to  suspect  fraud  in  the  issuing  of  the 
shares,  where  all  seems  fair  and  honest.  He  is  not  boimd 
to  examine  the  books  of  the  corporation  to  ascertain  the 
validity  of  the  transfer."  And  on  page  636  of  the  same  work 
the  doctrine  is  restated  in  the  following  language:  *^Where 
a  certificate  of  shares,  regular  on  its  face,  imparts  owner- 
ship iu  its  holder,  and  contains  no  intimation  of  any  equities 
impairing  such  ownership  or  full  title,  whether  in  the  corpo- 
ration or  in  third  persons,  an  intending  purchaser  is  not 
bound  to  suspect  fraud  or  infirmity  of  title,  or  to  go  back 
and  search  the  register,  but  may  rely  upon  the  disclosures 
of  the  certificate."  (1  Cook,  Corp.  [4th  Ed.],  sec  367;  1 
Mor.  Priv.  Corp.,  sec.  210;  19  A.  &  E.  Enc.  Law,  554; 
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Mandlehavm  v.  North  Am.  Min,  Co,,  4  Mich.  465 ;  Scwrlett 
&  Scarlett  v.  Ward,  52  K  J.  Eq.  197,  27  Atl.  820;  Winter 
V.  Montgomery  Gaslight  Co.,  89  Ala.  544,  7  South.  773.) 
Eren  if  Knight  had  made  an  examination  of  the  books  and 
records  of  the  Success  Company  before  purchasing  the  eighty- 
four  thousand  nine  hundred  and  twenty-five  shares  of  stock 
represented  by  certificate  three  hundred  and  sixty-five  issued 
to  Pearson,  he  would  have  found  that  Pearson  was  the  stock- 
holder of  record  of  the  stock,  and  liat  neither  plaintiff  nor 
his  assignor  was  a  stockholder  of  record.  Therefore  we  have 
a  case  in  which  a  bona  fide  purchaser  of  stock  for  value 
is  not  only  protected  by  a  certificate  which  was  issued  by 
the  proper  officers  of  the  company,  and  in  every  respect 
regular  on  its  face,  but  by  the  books  and  records  of  the 
company  which  show  that  the  person  named  in  the  certifi- 
cate was  the  stockholder  of  record  of  the  stock  represented 
by  the  certificate. 

Counsel  for  appellant  invite  attention  to  the  fact  that  no 
entry  was  made  in  the  stock  ledger  of  the  Success  Company 
of  certificate  three  hundred  and  sixty-five  issued  to  Pearson, 
and  that  Pearson's  name  does  not  appear  thereon  as  a  stock- 
holder. This  is  referred  to,  if  we  correctly  understand  coim- 
eeVs  position,  as  a  circumstance  sufficient  to  put  Knight  upon 
inquiry  as  to  the  validity  of  the  Pearson  certificate.  Two 
answers  can  be  made  to  this  contention.  The  certificate, 
which  had  been  issued  for  more  than  six  years,  being  regular 
upon  its  face,  Knight  had  the  right  to  assume,  and  to  act 
upon  the  assumption,  that  Pearson  was  the  true  owner  of 
the  eighty-four  thousand  nine  hundred  and  twenty-five  shares 
of  stock  represented  by  the  certificate,  and  under  the  well- 
settled  rule  as  annoimced  by  the  text-writers  and  declared 
by  the  courts  he  was  not  required  to  examine  the  books  and 
records  of  the  company  to  ascertain  if  there  was  any  in- 
firmity in  Pearson's  title  to  the  stock;  and,  second,  as  we 
have  stated,  if  Knight  had  examined  the  books,  he  would 
have  found  that  Pearson  was  the  stockholder  of  record  of 
this  particular  block  of  stock.  Moreover,  the  record  shows 
38  Utoh— 7 
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that  no  entry  was  made  in  the  stock  ledger  of  plaintifPs 
stock,  nor  does  his  name  or  that  of  his  assignee  appear. there- 
on.    Therefore,  if  this  fact  is  evidence  of  infirmity  of  title 
in  the  one  case,  it  must  also  be  accepted  as  evidence 
of  infirmity  of  title  in  the  other.     This  being  so,  ap-  7 

pellant  is  not  in  a  position  to  successfully  claim  that 
this  was  sufficient  to  put  Knight  upon  inquiry,  even  if  he 
had  made  an  examination  of  the  books  before  purchasing 
the  Pearson  stock,  which,  under  all  the  authorities,  in  view 
of  the  circumstances  in  this  case,  he  was  not  called  upon  to 
do.  But,  as  we  have  stated,  this  suit  was  not  brought  to 
recover  against  Knight  because  of  any  fraud  or  bad  faith 
on  his  part  in  acquiring  the  stock;  nor  was  it  brought  on 
the  theory  that  either  Knight  or  Pearson  converted  plain- 
tifPs stock.  The  suit  was  brought  and  tried  by  appellant 
upon  the  theory  that  Kiiight  is  liable  because  of  his  neg- 
ligence and  dereliction  as  an  officer  of  the  companies  men- 
tioned in  failing  to  see  to  it  that  plaintiff  and  his  assignor 
received  their  proportion  of  the  Colorado  stock  distributed  as 
a  dividend.  Therefore  the  facts  and  circumstances  imder 
which  Knight  acquired  his  stock  in  the  Success  Company  are 
mentioned  only  for  the  purpose  of  showing  the  good  or  bad 
faith  of  Knight  in  his  acquisition  of  Success  stock,  and  in 
the  part  he  took  as  an  officer  of  each  of  the  companies  in 
the  transactions  involved  in  this  action.  The  resolution  upon 
which  appellant  bases  his  right  to  recover  provided  "that 
said  dividend  be  paid  by  the  secretary  to  the  stockholders 
of  this  corporation  pro  rata  with  their  holdings  as  shown 
by  the  books  of  the  company  upon  delivery  by  said  stock- 
holders to  the  secretary  of  this  corporation  for  cancellation 
all  their  indorsed  certificates  of  stock  in  the  Success  Mining 
Company."  It  will  therefore  be  seen  that  no  duty  was  im- 
posed upon  Knight  by  the  resolution  to  examine  and  check 
up  the  books  of  the  Success  Company  and  to  personally  dis- 
tribute the  seventy-nine  thousand,  five  hundred  shares  of  Col- 
orado stock  to  the  persons  found  to  be  entitled  thereto.  If 
Knight  had  received  some  information  before  or  even  during 
the  time  the  stock  was  being  distributed  that  some  one  not 
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appearing  on  the  books  as  a  stockholder  was,  in  fact,  entitled 
to  appear  thereon  as  a  stockholder,  and  he  had  failed  to  take 
the  necessary  steps  to  protect  the  rights  of  such  stockholder, 
he  mi^t  under  certain  circumstances  be  held  liable  to  the 
stockholder  for  such  failure.  We  have  carefully  examined 
the  record  in  this  case  and  fail  to  find  any  evidence  tending 
to  show  negligence  or  bad  faith  on  the  part  of  "Knight 

Counsd  for  appellant  in  their  printed  brief  have  with 
much  severity  denounced  the  action  of  the  stoddiolders  and 
officers  in  passing  the  resolutions  which  culminated  in  the 
transfer  of  the  assets  of  the  Success  Company  to  the  Colorado 
Company  in  exchange  for  Colorado  stock.  These  criticisms 
are  mainly  directed  against  Knight,  who  was  at  the  time  the 
resolutions  were  adopted  president,  director,  and  the  princi- 
pal stockholder  in  each  of  the  companies.  If  this  were  a 
suit  in  which  the  validity  of  the  resolutions  was  assailed  or 
called  in  question,  there  might  be  some  justification  as  well  as 
foundation  for  the  criticisms  made,  and  the  transactions 
themselves  would  call  for  the  closest  scrutiny  by  the  court. 
But,  as  we  have  repeatedly  pointed  out,  appellant,  by  bring- 
ing this  action  and  basing  his  right  to  recover  upon 
the  strength  of  these  resolutions,  has  ratified  them  as  8 

fully  as  he  would  have  done  had  he  been  present  at  the 
stockholders'  meeting  in  which  the  first  of  the  resolutions 
was  passed  and  voted  for  its  adoption.  Therefore  he  cannot 
be  heard  to  complain  of  the  resolutions,  nor  of  the  exchange 
of  property  that  was  made  by  the  companies  in  pursuance 
of  the  resolutions. 

It  has  been  suggested  that,  because  Knight  received  the 
proceeds  of  the  stock  in  issue,  he  ought  to  be  compelled  to 
account  to  plaintiff  therefor.  This  can  only  be  done,  if  done 
at  all,  on  the  theory  that  plaintiff's  stock  was  converted, 
and  that  Knight  failed  to  acquire  title  to  the  full  eighty-four 
thousand,  nine  hundred  and  twenty-five  shares  of 
stock  that  he  purchased  from  Pearson.    We  again  in-  9 

vite  attention  to  the  fact  that  this  is  not  a  suit  for  con- 
version, and  a  finding  made  by  a  court  in  harmony  with  the 
Bnggestion  that  Knight  should  account  to  plaintiff  for  the 
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proceeds  of  this  stock  on  that  ground  would  be  entirely 
outside  of  the  issues  of  the  case  and  contrary  to  the  theory 
upon  which  the  action  was  based. 

The  judgment  is  affirmed,  with  costs  to  respondentsw 

FEICK,  J.  (concurring). 

I  concur  with  the  conclusions  reached  by  Mr.  Justice  Mo- 
Cabty.  I  must  confess,  however,  that  I  arrived  at  the  con- 
clusion that  appellant  cannot  recover  against  the  defendant 
Jesse  Knight  after  some  hesitation,  and  for  that  reason  de- 
sire to  add  something  to  what  has  been  well  said  by  my 
Brother. 

After  mature  reflection  and  a  thorough  examination  of  the 
authorities,  I  am  forced  to  the  conclusion  that,  inView  of  the 
facts  and  circumstances  of  this  case,  appellant  never  had  a 
cause  of  action  against  the  defendant  Jesse  Knight  either  in 
law  or  in  equity.  As  appears  from  the  undisputed  facts,  the 
stock  in  question  was  transferred  by  the  Success  Company  to 
Pearson  as  having  been  forfeited  by  plaintiff  and  one  Heintz 
for  nonpayment  of  an  alleged  assessment  levied  against  the 
stock ;  that  the  stock,  in  fact,  was  not  sold  for  the  assessment, 
but  it  was  neverthelees  transferred  by  the  corporation  to  one 
Pearson,  and  a  new  certificate  issued  to  him  in  place  of  the 
old  certificates,  which  had  been  issued  and  were  held  by 
plaintiff  and  Heintz ;  that  afterwards  Pearson  sold  the  stock 
issued  to  him  to  the  defendant  Knight  and  assigned  the  cer- 
tificate to  him,  and  Knight  presented  the  same  to  the  Sue- 
cess  Company  for  transfer.  The  company  allowed  the  trans- 
fer and  issued  to  him  a  new  certificate  which  was  finally  sur- 
rendered by  Knight,  and  for  it  he  received  his  proportion 
of  the  Colorado  stock,  as  stated  by  Mr.  Justice  McCabty 
in  the  opinion  written  by  him.  The  plaintiff  and  Mr.  Heintz 
could  have  treated  the  action  of  the  Success  Company  in  can- 
<5eling  their  certificates  as  a  conversion  and  could  have  forth- 
-with  sued  that  company  for  damages,  or  they  could  have 
brought  an  action  in  equity  against  both  the  company  and 
MJr.  Pearson  so  long  as  he  held  the  stock  and  could  have 
required  the  company  to  repay  Mr.  Pearson  what  he  had 
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paid  the  company,  and  then  cancel  the  certificate  issued  to 
him  in  place  of  plaintiiFs  and  Mr.  Heintz's  certificates  and 
have  the  company  reinstate  them  as  stockholders.  (2  Clark 
&  Mar.  Cor.,  section  495;  Mitchell  v,  Vermont,  etc.,  Co., 
67  N.  Y.  280.)  However,  after  Mr.  Pearson  had  sold  the 
stock  for  value  in  due  course  of  business  (and  there  is  not 
the  slightest  claim  that  the  transfer  between  Pearson  and 
Knight  was  not  for  value  and  in  good  faith,  but,  on  the  con- 
trary, the  evidence  shows  that  it  was)  to  Mr.  Knight,  and 
the  company  had  issued  to  him  a  new  certificate,  the  plaintiff, 
in  view  of  the  allegations  contained  in  his  complaint,  and 
under  the  evidence,  could  not  follow  the  stock  into  the  hands 
of  Mr.  Knight  If  the  stock  had  been  actually  stolen  from 
appellant  and  had  been  presented  with  the  name  forged,  and 
the  Success  Company  had  transferred  the  same  by  issuing 
a  new  certificate  to  a  third  person,  appellant,  as  the  owner, 
could  not  have  followed  the  stock  into  the  hands  of  Mr. 
Ejiight  if  he  had  purchased  it  for  value  and  without  notice. 
Machinists*  Nat.  Bank  v.  Field,  126  Mass.  345,  in  principle 
is  strictly  in  point.  True,  the  action  in  that  case  was  prose- 
cuted by  the  corporation  which  had  issued  the  stock,  but 
it  is  made  clear  in  the  opinion  itself  that  the  result  would 
have  been  the  same  if  the  former  owner  had  brought  the 
action.  Such  is  the  law,  as  appears  from  the  following  text- 
writers:  In  2  Cook  on  Corporations  (6th  Ed.),  section  370, 
the  law  is  laid  down  in  the  following  language: 

"It  has  also  been  shown  that  he  who  applies  to  the  corporation 
for  a  registry  of  transfer,  such  registry  being  the  first  one  since 
the  forgery  was  committed,  is  not  allowed  to  retain  the  stock.  An 
entirely  different  rule  prevails  as  regards  all  subsequent  bona  fide 
holders  of  the  new  certificate  obtained  by  the  first  registry.  The 
person  who  obtains  the  first  registry  has  no  rights  except  as  against 
his  transferrer.  But  all  subsequent  purchasers  without  notice  are 
fuUy  protected.  They  cannot  be  compelled  to  give  up  the  stock, 
either  to  the  corporation  or  to  the  person  who  lost  it  by  forgery." 

In  3  .CL  &  Mar.  Cor.,  section  597e,  the  rule  is  stated  thus : 
"The  owner  of  shares  which  have  been  transferred  by  the 
corporation  on  its  books  under  a  forged  power  of  attorney 
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has  no  right  of  action  against  a  bona  fide  purchaser  of  the 
shares  who  purchased,  not  the  original  certificates,  but  a  new 
certificate  issued  by  the  corporation."  The  rule  that  applies 
under  the  facts  and  circumstances  just  stated  also  applies, 
as  we  have  seen,  in  case  the  corporation  illegally  attempts  to 
forfeit  the  stock.  (2  CL  &  Mar.  Cor.,  supra,)  This  no 
doubt  is  logical,  for  the  reason  that,  as  against  the  corpora- 
tion, and  perhaps  as  against  one  who  obtains  the  sto(^  di- 
rectly from  the  corporation  in  case  of  an  illegal  forfeiture, 
and  against  the  person  who  in  case  of  theft  and  forgery  has 
the  forged  assignment  of  the  original  certificate,  the  original 
owner  always  has  his  choice  of  action  either  to  be  reinstated 
as  a  stockholder  or  for  damages  until  cut  off  by  the  statute 
of  limitations.  In  both  the  foregoing  instances  the  corpora- 
tion commits  a  wrong  against  the  stockholder  by  interfering 
with  his  property  rights,  and  in  both  the  owner  of  the  stock 
has  his  remedy  as  before  stated.  But  this  remedy  in  case  of 
a  conversion,  or  the  unauthorized  transfer  of  corporate  stock 
(which  is  no  more  than  a  conversion),  cannot  be  enforced 
as  against  one  who  obtains  a  new  certificate  from  one  to 
whom  it  was  issued  by  the  corporation  and  who  holds  the 
same  for  value  and  without  notice  of  the  wrong.  Such  a 
purchaser  may  rely  upon  the  face  of  the  certificate  not  only 
as  against  the  corporation,  but  as  against  the  former  owner. 
The  reason  why  a  special  rule  is  applied  to  the  shares  of 
stock  which  are  transferable  on  the  books  of  a  corporation 
in  case  of  a  conversion  thereof  is  well  stated  by  Mr.  Justice 
Davis  of  the  Supreme  Court  of  the  United  States  in  the  case 
of  Bank  v.  Lanier,  11  Wall.  377,  20  L.  Ed.  172,  in  the  fol- 
lowing language: 

"It  is  no  less  the  interest  of  the  shareholder  than  the  public 
that  the  certificate  representing  his  stock  should  be  in  a  form  to 
secure  public  confidence,  for,  without  this,  he  could  not  negotiate 
it  to  any  advantage.  It  is  in  obedience  to  this  requirement  that 
stock  certificates  of  all  kinds  have  been  constructed  in  a  way  to 
invite  the  confidence  of  business  men,  so  that  they  have  become  the 
basis  of  commercial  transactions  in  all  the  large  cities  of  the 
country,  and  are  sold  in  open  market  the  same  as  other  securities. 
Although  neither  in  form  or  character  negotiable  paper,  they  ap« 
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proximate  to  it  as  nearly  as  practicable.  If  we  assume  that  the 
certificates  in  question  are  not  different  from  those  in  general  use 
by  corporations,  and  the  assumption  is  a  safe  one,  it  is  easy  to  see 
why  investments  of  this  character  are  sought  after  and  relied  upon. 
No  better  form  can  be  adopted  to  secure  the  purchaser  that  he  can 
buy  with  safety." 

The  real  claim  made  by  the  appellant  is  that  Mr.  Knight, 
as  an  oflBcer  of  the  Success  Company,  owed  appellant  the 
duty  of  exercising  ordinary  care  and  diligence  in  making 
distribution  of  the  assets  of  the  Success  Company  so  as  not 
to  pay  appellant's  share  to  some  one  else.  No  doubt  it  is  the 
duty  of  corporate  officers  to  exercise  reasonable  diligence  and 
ordinary  care  to  protect  the  interests  of  the  stockholders. 
But  the  court  found,  and  the  finding  is  sustained  by  sufficient 
evidence,  that  Knight  was  not  guilty  of  negligence  in  any- 
thing that  he  did.  But  what  duty  did  Mr.  Knight  owe  ap- 
pellant in  distributing  the  assets  of  the  Success  Company? 
As  we  have  seen,  in  view  of  the  law  applicable  to  the  facts, 
Mr.  Knight  had  become  the  lawful  owner  of  the  stock  claimed 
by  appellant  long  before  the  Success  Company  sold  and 
transferred  its  property  and  received  the  consideration  there- 
for which  Knight  assisted  in  distributing.  Mr.  Knight's 
name  then  appeared  on  the  stock  books  of  the  Success  Com- 
pany as  a  stockholder.  To  this  stock  Mr.  Knight  had  suc- 
ceeded in  due  course  of  business.  Any  stockholder  of  the 
Success  Company,  therefore,  could  just  as  well  have  claimed 
Mr.  Knight's  stock  as  appellant.  Under  the  facts  and  cir- 
cumstances, Mr.  Knight's  right  and  title  to  the  particular 
stock  was  no  more  assailable  by  appellant  than  by  any  other 
stockholder.  This  being  so,  Mr.  Knight,  in  receiving  his 
proportion  of  the  assets  of  the  Success  Company,  was  sim- 
ply obtaining  the  fruits  of  his  purchase  of  the  stock  from 
Pearson — no  more,  no  less.  If  appellant  could  not  have  as- 
sailed Mr.  Knight's  right  and  title  to  the  stock,  how  can 
he  attack  Mr.  Knight's  right  to  share  in  what  the  stock  rep- 
resented, namely,  a  proportionate  part  of  the  assets  of  the 
Success  Company  ?    It  seems  to  me  that  the  right  to  assail 
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the  latter  must  necessarily  depend  upon  whether  appellant 
had  the  right  to  attack  the  former. 

The  facts  of  this  case  do  not  constitute  it  one  of  overissue 
of  stock  which  could  not  be  made  effective  against  anyone, 
except,  under  peculiar  circumstances,  the  corporation  issu- 
ing the  same.  When  the  stock  in  question  was  issued  it  was 
intended  that  it  should,  and  it  in  fact  did,  take  the  place 
of  the  stock  that  had  been  issued  to  appellant  and  Heintz, 
and  which  was  evidenced  by  the  certificates  held  by  them 
and  which  were  attempted  to  be  forfeited  for  nonpayment 
of  the  assessment.  The  stock  sold  to  Mr.  Knight,  therefore, 
in  no  sense  constituted  overissued  stock,  and  hence  cannot 
be  asailed  on  that  ground.  {Kinnan  v.  Forty-second,  etc, 
Co.,  1  Misc.  Eep.  457,  21  N.  Y.  Supp.  789-792,  affirmed  in 
140  N.  Y.  183,  35  N.  E.  498.)  But,  if  the  four  thousand 
shares  of  stock  which  were  issued  to  Mr.  Knight  shall  be 
deemed  as  an  overissue,  then  there  would  have  been  issued 
an  outstanding  three  hundred  and  four .  thousand  instead  of 
three  hundred  thousand  shares  of  Success  Company  stock. 
Mr.  Knight  would  thus  have  held  such  overissue  all  of  which 
would  have  been  worthless.  This  is  clearly  established  be- 
cause when  the  assets  of  the  Success  Company  were  divided 
there  were  only  three  hundred  thousand  shares  of  stock  rec- 
ognized and  permitted  to  share  in  the  division.  The  four 
thousand  shares  of  so-called  over-issued  stock  were  thus  ig- 
nored and  received  nothing.  If  nothing  was  aw^arded  to 
the  four  thousand  shares,  then  the  holder  thereof,  Mr. 
Knight,  obtained  nothing  for  them,  and,  if  he  obtained  noth- 
ing, he  could  have  wronged  no  one.  From  this  it  follows 
that  the  four  thousand  shares  originally  owned  by  plaintiff 
and  his  assignor  were  either  represented  by  the  so-called 
over-issue,  or  by  the  Pearson  stock,  w^hich  was  transferred 
to  Mr.  Knight.  If  the  former  theory  be  accepted  as  true, 
then  the  four  thousand  shares  did  not  participate  in  the  dis- 
tribution, and  the  holder  thereof  received  nothing  for  them, 
and,  if  the  latter  theory  be  correct,  then  Mr.  Kiiight  suc- 
ceeded to  the  Pearson  stock  in  the  maimer  and  under  the  cir- 
cumstances already  stated,   and  for  the  reasons  heretofore 
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stated  the  plaintiff  cannot  follow  the  stock  into  the  hands* 
of  Mr.  Knight.     The  same  reasons  which  afford  protection 
to  Mr.  Knight  also  apply  to  the  Colorado  Mining  Company. 

This  brings  ns  back  to  the  proposition  already  advanced 
that  what  was  done  by  the  Success  Company  and  its  secre- 
tary amounted  to  a  wrongful  interference  with  the  property 
rights  of  appellant,  and  in  law  constituted  a  conversion  of 
his  stock.  If  we  now  permitted  appellant  to  recover  in  face 
of  the  fact  that  Mr.  Knight  purchased  after  the  new  certifi- 
cate had  been  issued  to  Mr.  Pearson,  to  whom  the  first  cer- 
tificate was  issued  after  the  attempted  forfeiture  of  appel- 
lant's stock,  we  would  have  to  go  contrary  to  all  the  law 
upon  the  subject  I  have  not  been  able  to  find  any  well- 
considered  case  that  holds  that  appellant  can  recover  under 
the  undisputed  facts  and  circumstances  in  this  case,  and 
my  associate  has  found  none. 

While  my  inclinations  have  always  been  in  favor  of  per- 
mitting appellant  to  recover  as  against  Mr.  Knight,  yet  these 
considerations  are  of  secondary  importance.  As  has  well 
been  said  by  an  eminent  jurist:  "No  one  supposes  that  a 
judge  is  at  liberty  to  decide  with  sole  reference  even  to  his 
strongest  convictions  of  policy  and  right.  His  duty  in  gen- 
eral is  to  develop  the  principles  which  he  finds  with  such 
consistency  as  he  may  be  able  to  attain."  Recognizing  this 
duty,  and  applying  the  law  as  I  understand  it  to  the  facts 
of  this  case,  I  cannot  see  how  appellant  can  recover  either 
in  an  action  at  law  or  in  equity.  In  arriving  at  this  con- 
clusion, I  place  no  stress  upon  the  theory  on  which  this  action 
was  tried  in  the  district  court  My  own  view  is  that  under 
our  Constitution  and  statutes  a  party  is  entitled  to  whatever 
relief  his  pleadings  and  the  evidence  based  thereon  entitle 
him,  regardless  of  the  theory  of  his  counsel.  True,  an  appel- 
lant may  not  by  changing  his  theory  predicate  error  in  this 
court  upon  the  rulings  of  the  trial  court  which  he  induced 
that  court  to  make,  or  which  it  made  in  response  to  his  con- 
tentions, but  this  doctrine  is  not  involved  where  a  party  comes 
into  court  by  setting  up  the  facts  and  by  asking  relief  upon 
them  to  which  he  is  not  entitled.    The  fact  that  he  mav  not 
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be  entitled  to  what  he  demands  is  no  reason  why  he  should 
not  receive  what  the  law  and  the  facts  entitle  him  to. 

For  the  foregoing  reasons,  I  am  of  the  opinion  that  the 
conclusion  reached  by  Mr.  Justice  McCarty  is  the  only  one 
pennissible  under  the  facts  and  the  law  applicable  thereto. 

STRAUP,  C.  J.  (dissenting). 

I  dissent.  As  I  view  them,  the  essential  features  of  the 
case  are:  The  Success  Mining  Company  was  organized  in 
1898.  Its  capital  stock  consisted  of  three  himdred  thousand 
shares  fully  issued.  Its  mining  claim  adjoins,  or  is  adjacent 
to,  those  of  the  Colorado  Company.  In  1899  the  plaintiff 
and  his  assignor  each  became  the  owner  of  two  thousand 
shares  of  the  Success  Mining  Company  represented  by  three 
certificates  which  were  regularly  issued  and  delivered  to 
them,  all  of  which  is  made  to  appear  by  the  books  and 
records  of  the  Success  Company.  It  was,  however,  alleged 
in  the  answer  of  the  defendants  that  the  certificates  of  the 
plaintiff  and  his  assignor  were  sold  for  the  payment  of  a 
delinquent  assessment.  But  there  is  no  proof  of  such  fact 
Defendants  offered  no  evidence  in  support  of  such  all^a- 
tions,  except  an  unsigned  recital  in  one  of  the  books  of  the 
Success  Company,  said  to  be  in  the  handwriting  of  the  then 
secretary  of  that  company,  that  an  assessment  was  levied  in 
February,  1900,  by  the  board  of  directors  of  the  company, 
being  assessment  No.  8,  and  that  the  shares  of  stock  of  the 
plaintiff  and  his  assignor  were  sold  in  April,  1900,  to  pay 
the  delinquent  assessment,  and  a  notation  on  the  stubs  of  the 
certificates  issued  to  the  plaintiff  and  his  assignor,  in  blue 
pencil  writing,  also  said  to  be  in  the  handwriting  of  the 
then  secretary  of  that  company,  ^'sold  at  the  eighth  sale." 
Upon  the  record  it  is  quite  apparent  to  me  that  such  recitals 
and  notation  were  untrue,  and  were  made  not  at  the  time 
of  a^y  such  purported  transactions.  The  books  of  the  com- 
pany fail  to  show  that  any  notice  was  given  of  such  a  meet- 
ing of  the  board,  or  that  such  a  meeting  was  ever  called  or 
held,  or  that  any  such  assessment  was  ever  levied  by  the 
board.     Nor  is  there  any  record  of  any  such  transaction 
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found  in  the  books  of  the  Success  Company.  Nor  was  there 
any  proof  made  of  such  facts,  or  that  any  such  transactions 
were  had.  But  no  matter  about  that,  for  it  is  conceded  that 
the  sale  of  plaintiiFs  stock  and  that  of  his  assignor,  if  any 
assessment  ever  was  levied,  or  if  any  sale  ever  was  had,  was 
absolutely  void  for  want  of  notice  and  advertisement,  as  by 
law  in  such  case  provided,  and  that  the  recitals  of  the  secre- 
tary and  the  notation  made  on  the  stub  of  the  certificates  by 
him  were  wrongful  and  without  authority.  It  is  made  to 
i^ypear,  however,  that  the  then  secretary  of  the  Success  Com- 
pany wrongfully  and  without  authority  issued  to  one  Pear- 
son certificates  for  four  thousand  shares  of  stock  of  the 
Success  Company  ostensibly  in  lieu  of  those  owned  and  held 
by  the  plaintiff  and  his  assignor.  After  such  issue,  there 
then  were  issued  and  outstanding  three  hundred  and  four 
thousand  shares  of  capital  stock  of  the  Success  Company. 
When  the  secretary  issued  such  certificates  to  Pearson,  either 
the  certificates  for  four  thousand  shares  owned  and  held  by 
the  plaintiff  and  his  assignor  became  ineffectual  or  the  cer- 
tificates for  four  thousand  shares  issued  to  Pearson  were  spu- 
rious. But  it  is  conceded  that  the  plaintiff  and  his  assignor 
never  parted  with,  nor  were  divested  of,  any  right  or  titl*^  in 
or  to  the  four  thousand  shares  of  stock  held  and  owned  by 
them,  and  that  they  ever  since  1899  had  been,  and  at  the 
time  of  the  trial  were,  the  undisputed  owners  of  their  four 
thousand  shares  of  Success  stock.  And  confessedly  neither 
the  absolutely  void  sale  of  their  stock  nor  the  false  and  wrong- 
ful notation  and  recitals  of  the  secretary  on  the  books  of 
the  company  could  in  any  manner  affect  their  right  or  title 
in  or  to  their  stock.  The  certificates  which  were  so  issued 
to  Pearson,  I  think,  constituted  an  overissue  of  stock  and 
were  spurious.  They  were  but  so  much  waste  paper.  The 
holder  thereof  could  not,  and  did  not,  become  a  stockholder 
of  the  Success  Company  by  reason  of  them.  Such  certifi- 
cate so  issued  to  Pearson  were  thereafter  acquired  by  Knight 
in  January,  1906.  He  then  was,  and  prior  thereto  had  been, 
the  president  and  director  and  the  principal  stockholder  of 
the  Colorado  Compciny.    Between  January,  1906,  and  Octo- 
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ber,  1906,  Knight  acquired  in  all  one  hundred  and  ninety- 
nine  thousand,  eight  hundred  and  thirty-three  shares  of  the 
capital  stock  of  the  Success  Company,  including  the  certifi- 
cates which  had  been  issued  to  Pearson.  On  the  3d  day  of 
October,  1906,  at  a  special  stockholders'  meeting  of  the  Suc- 
cess Company,  of  which  the  plaintiff  and  his  assignor  had 
no  notice  or  knowledge  represented  by  two  hundred  and 
twenty-five  thousand,  two  hundred  and  eighty-three  shares 
of  stock  of  which  Knight  then  represented  one  hundred  and 
seventy-six  thousand,  five  hundred  shares  in  person.  Knight, 
the  president  and  a  director  of  the  Colorado  Company,  was 
made  the  president  and  a  director  of  the  Success  Company. 
The  secretary  of  the  Colorado  Company  was  made  the  secre- 
tary of  the  Success  Company.  Members  of  the  board  of  di- 
rectors of  the  Colorado  Company  were  made  members  of  the 
board  of  directors  of  the  Success  Company.  The  members 
constituting  a  majority  of  the  board  of  directors  of  the  Col- 
orado Company  then  also  constituted  a  majority  of  the  board 
of  directors  of  the  Success  Company.  At  such  meeting,  and 
after  such  election  of  officers,  a  stockholder  and  director  of 
both  companies  introduced  the  resolution  referred  to  in  the 
opinion  of  the  majority  members  of  the  court  in  which  it 
was  recited  that  the  Colorado  Company  had  authorized  its 
president  and  secretary  to  submit  to  the  Success  Company 
a  proposition  to  purchase  the  Success  mining  claim  "together 
with  all  other  real  and  personal  property  owned  by  said  Suc- 
cess corporation"  for  the  sum  of  fifteen  thousand  dollars  cash 
or  seventy-nine  thousand,  five  hundred  shares  of  the  treasury 
stock  of  the  Colorado  Company.  In  such  resolution  it  was 
further  recited  that  the  Success  Company  was  "not  a  finan- 
cial success  and  is  not  a  going  concern  and  has  been  imable 
to  find  any  ore  or  valuable  minerals  in  its  ground,''  and  that 
the  president  and  secretary  of  the  Success  Company  be  "au- 
thorized to  accept  seventy-nine  thousand,  five  hundred  shares 
of  the  treasury  stock  of  the  Colorado  Company"  for  the 
Success  mining  claim  "together  with  all  the  other  real  and 
personal  property  owned"  by  the  Success  Company,  and  that 
the  seventy-nine  thousand,  five  hundred  shares  of  Colorado 
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stock  be  "declared  a  dividend  and  to  pay  the  same  to  the 
stockholders  of  the  Success  Company  pro  rata  with  their  hold- 
ings as  shown  on  the  books"  of  the  Success  Company.  The 
resolution  was  adopted.  The  offices  and  books  of  the  Success 
Company  were  thereupon  removed  to  the  offices  of  the  Colo- 
rado Company.  In  accordance  with  such  resolution  Knight 
and  Mangum,  the  president  and  secretary  of  the  Success  Com- 
pany, executed  deeds  of  conveyance  conveying  and  transfer- 
ring all  the  property  both  real  and  personal  of  the  Success 
Company  to  the  Colorado  Company  and  delivered  them  to 
themselves,  and  duly  accepted  them  as  the  president  and  sec- 
retary of  the  Colorado  Company;  and  thereupon,  as  presi- 
dent and  secretary  of  the  Colorado  Company,  they  isued  and 
delivered  to  themselves  as  president  and  secretary  of  the  Suc- 
cess Company  a  certificate  for  seventy-nine  thousand,  five 
hundred  shares  of  the  capital  stock  of  the  Colorado  Com- 
pany which  was  thereafter  surrendered  and  cut  up  and  de- 
livered to  shareholders  of  the  Success  Company,  not  includ- 
ing the  plaintiff  or  his  assignor,  in  exchange  for  Success 
stock  held  by  them.  Because  on  the  stub  book  the  certificates 
owned  and  held  by  the  plaintiff  and  his  assignor  had  been 
'T)lue  penciled"  out  of  existence  by  the  old  secretary  of  the 
Success  Company,  the  plaintiff  and  his  assignor  were  not  re- 
garded as  stockholders  "on  the  books"  of  the  Success  Com- 
pany, and  consequently  were  not  given  any  notice  of  such 
stockholders^  meeting,  and  were  not  permitted  to  participate 
in  the  distribution  of  the  seventy-nine  thousand,  five  hundred 
shares  of  Colorado  stock  in  exchange  for  the  Success  stock 
owned  and  held  by  them.  At  the  time  of  such  distribution 
Enight  held  one  hundred  and  ninety-nine  thousand,  eight 
hundred  and  thirty-three  shares  of  the  capital  stock  of  the 
Success  Company.  One  share  of  Colorado  Company's  stock 
was  given  for  about  three  and  eight-tenths  shares  of  Success 
Company's  stock.  The  distributive  share  of  the  seventy-nine 
thousand,  five  hundred  shares  of  Colorado  stock,  which  ought 
to  have  gone  to  the  plaintiff  and  his  assignor  in  exchange  for 
the  four  thousand  shares  of  Success  stock  owned  and  held  by 
thwn,  was  given  to  Knight  on  the  certificates  of  stock  which 
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the  old  secretary  of  the  Success  Company  had  issued  to  Pear- 
son ostensibly  in  lieu  of  those  owned  and  held  by  the  plaintiff 
and  his  assignor.  Knight,  who  practically  had  acquired  two- 
thirds  of  the  capital  stock  of  the  Success  Company,  was  the 
active  participant  and  the  controlling  factor  in  the  trans- 
action, in  which  the  resolution  was  passed  transferring  to 
the  Colorado  Company  everything  that  the  Success  Company 
had  in  exchange  for  capital  stock,  and  distributing  the  Colo- 
rado stock,  not  to  the  true  and  rightful  owners  and  holders 
of  shares  of  stock  of  the  Success  Company,  but  to  those  whose 
names  appeared  "on  the  books  of  the  Success  Company," 
whether  true  or  false,  and  who  so  aided  by  his  own  resolu- 
tion, was  enabled  to  have  distributed  to  himself  the  distribu- 
tive shares  on  the  spurious  stock  held  by  him  which  in  equity 
and  good  conscience  ought  to  have  gone  to  the  plaintiff  and 
his  assignor  in  exchange  for  the  four  thousand  shares  of  gen- 
uine stock  conceded  to  be  owned  and  held  by  them. 

Where  one  corporation  transfers  all  its  property  to  another 
corporation  under  an  arrangement  by  which  the  stockholders 
of  the  former  company  exchange  their  stock  for  stock  in  the 
latter  company,  a  consolidation  and  not  a  purchase  is  ef- 
fected. The  former  corporation  in  such  case  is  for  all  pur^ 
poses  outside  of  the  winding  up  of  its  affairs  defunct  and  in 
the  condition  of  a  dissolved  corporation.  {Cooper  v.  Utah 
L.  &  By,  Co.,  35  Utah  570,  102  Pac.  202.)  Since  all  of  the 
property  of  the  Success  Company  was  transferred  to  the 
Colorado  Company  under  an  arrangement  by  which  the  stock- 
holders of  the  former  company  exchanged  their  stock  for  stock 
in  the  latter  company,  the  plaintiff  and  his  assignor,  conceded 
to  be  genuine  stockholders  of  the  former,  I  think,  were  en- 
titled to  maintain  an  action  against  the  latter  to  compel  it  to 
issue  to  them  the  number  of  its  shares  constituting  their  pro- 
portion of  the  exchange.  (^Anthony  v.  American  Glucose  Co., 
146  N.  Y.  407,  41  N.  E.  23 ;  Fletcher  v.  Newark  Tel.  Co., 
55  K  J.  Eq.  47,  35  Atl.  903.)    This  is  but  equity. 

The  position  taken  by  Knight  and  the  Colorado  Company 
is  that  notwithstanding  the  plaintiff  and  his  assignor  were 
at  the  time  of  the  transfer,  and  of  the  distribution,  the  un- 
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disputed  owners  of  four  thousand  shares  of  stock  of  the  Suc- 
cess Company,  and  notwithstanding  all  the  property  repre- 
sented by  their  stock  was  bodily  transferred  by  Knight  to 
the  Colorado  Company  who  received  it  for  an  exchange  of 
capital  stock,  and  notwithstanding  the  plaintiff  and  his  as- 
signor were  not  permitted  to  share  in  the  distribution  of  such 
ezehange,  and  notwithstanding  the  distributive  share  which 
ought  to  have  gone  to  them  was  given  to  Knight  on  his  spu- 
rious stock,  nevertheless,  when  the  plaintiff  and  his  assignor 
demand  an  accounting  and  an  exchange  of  Colorado  stock 
for  the  four  thousand  shares  of  Success  stock  conceded  to  be 
owned  and  held  by  them,  or  a  judgment  for  the  value  thereof, 
Knight  and  his  codefendant,  in  defense,  point  to  the  resolu- 
tion which  Ejiight  himself  adopted,  and  assert  that  the  ex- 
changed stock  was  distributed  in  accordance  therewith,  and 
ask  that  the  plaintiff  and  his  assignor  for  proper  relief  in 
the  premises  be  turned  over  to  the  remains  of  the  lately  de- 
ceased Success  Company  which  was  stripped  by  Knight  of 
all  it  had  and  transferred  to  the  Colorado  Company.    There 
is  an  old  and  familiar  maxim  of  the  law  that  ^^equity  de- 
lights in  justice  and  coverts  perfection."    It  is  apparent  that, 
unless  the  plaintiff  and  his  assignor  are  permitted  to  pursue 
the  Colorado  Company  at  least  to  the  extent  of  the  property 
received  by  it  from  the  Success  Company,  or  in  some  ap- 
propriate action  the  persons  who  transferred  to  the  Colorado 
Company  all  that  the  Success  company  had,  and  who  wrong- 
fully withheld  the  proceeds  from  them,  they  have  suffered 
a  wrong  without  a  remedy.     Knight  seems  to  think,  and  so 
apparently  do  my  associates,  that,  inasmuch  as  Knight  had 
nothing  to  do  with  the  books  of  the  Success  Company  or  the 
issuing  of  the  spurious  stock,  plaintiff  and  his  assignor,  in 
the  absence  of  proof  of  negligence  or  actual  fraud  on  the 
part  of  Knight  and  the  Colorado  Company,  cannot  be  heard 
to  complain  because  Knight  caused  to  be  transferred  to  the 
Colorado  Company  everything  owned  and  possessed  by  the 
Success  Company,  and  caused  a  resolution  to  be  passed  per- 
mitting the  distributive  shares  of  the  proceeds  to  be  given 
to  himself  on  spurious  stock  which  ought  to  have  gone  to 
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plaintiff  and  liis  assignor  on  genuine  stock.  True,  the  plain- 
tiff had  alleged  that  Knight  and  the  Colorado  Company  were 
guilty  of  negligence  in  making  the  distribution  in  the  par- 
ticular that  ordinary  diligence  in  inspecting  and  looking  over 
the  books  of  the  Success  Company  would  have  disclosed  the 
false  recitals,  and  that  the  plaintiff  and  his  assignor  were  the 
true  and  lawful  owners  and  holders  of  four  thousand  shares 
of  capital  stock  of  that  company.  There  is  much  to  justi^ 
the  conclusion  that  the  books  of  the  Success  Company  were 
written  up  untruthfully,  and  to  suit  occasions,  not  by  Knight, 
but  by  the  old  secretary  of  the  Success  Company,  or  by  some 
one  under  his  direction,  and  that  ordinary  inspection  would 
have  disclosed  the  unreliability  and  falsity  of  the  books. 
But  I  think  the  plaintiff's  case  as  presented  lies  deeper  than 
that.  Conceding  that  Knight  had  nothing  to  do  with  writ- 
ing up  the  books  or  the  issuance  of  the  spurious  stock,  never- 
theless he,  the  president  and  director,  holding  nearly  two- 
thirds  of  the  capital  stock  of  the  Success  Company,  cannot 
be  permitted  to  justify  what  he  did  in  the  premises  by  point- 
ing to  false  and  unreliable  books  of  the  company.  The  plain- 
tiff and  his  assignor  were  the  undisputed  owners  of  four 
thousand  shares  of  Success  stock.  They  never  were  divested 
of  their  title.  They  were  the  owners  of  such  stock  when 
the  transfer  and  distribution  were  made.  Neither  the  false 
and  unauthorized  recitals  of  the  old  secretary  of  the  Success 
Company,  nor  the  transfer  of  all  of  its  property  to  the  Colo- 
rado Company,  nor  the  resolution  of  Knight  and  his  associ- 
ates distributing  the  exchanged  stock,  not  to  the  actual  and 
lawful  holders  and  owners  of  Success  stock,  but  to  those 
as  shown  by  the  false  recitals  of  the  books,  could  in  any  man- 
ner divest  the  plaintiff  and  his  assignor  of  their  right  and 
title  to  their  stock,  or  the  property  represented  thereby.  And 
when  all  of  the  property  of  the  Success  Company  was  trans- 
ferred to  the  Colorado  Company  under  an  arrangement 
whereby  the  shareholders  of  the  former  surrendered  their 
stock  for  stock  in  the  latter,  thereby  in  law  effecting  a  con- 
solidation of  the  two  companies,  and  leaving  the  former  in 
the  condition  of  a  dissolved  corporation.     I  see  no  reason 
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why  the  plaintiff  and  his  assignor  should  not  be  permitted  to 
look  to  the  Colorado  Company,  the  consolidated  company,  for 
proper  relief.  I  think  the  allegations  of  the  complaint  are 
sufficiently  broad  to  entitle  them  to  such  relief.  But,  if  it 
were  thought  otherwise,  there  should  not  be  an  adjudication 
on  merits,  but  a  remanding  of  the  cause.  Because  a  litigant 
may  have  come  into  court  on  a  wrong  theory  is  no  reason 
why  he  in  equity  should  be  denied  and  barred  of  all  relief 
in  the  premises,  when  on  the  record  as  presented  it  is  made 
to  appear  that  he  is  entitled  to  some  relief. 


RIO  GRANDE  WESTERN  RAILWAY  COMPANY  v. 
STRINGHAM  et  al. 

No.  2098.    Decided  August  30,  1910  (110  Pac.  868). 

1.    PURUC    LAin>S — ^FAILtBE   TO   CJOMFLY    WTTH    PbB-EMPTION    LaWS — 

Btfect.  Where  a  person  had  occupied  public  lands,  but  failM 
to  file  within  three  months  after  the  land  was  surveyed  his 
declaratory  statement  as  required  by  the  pre-emption  laws,  he 
acquired  no  right  or  title,  and  the  land  became  subject  to  dis- 
position by  the  United  States  as  before  its  occupancy.  (Page 
118.) 

1  PuBUC  Lands — Statute— To  Whom  It  Applies.  Under  Act 
Cong.  March  3,  1875,  c.  152,  18  Stat  482  (U.  S.  Comp.  St  1901, 
p.  1568),  providing  that  railroad  companies  may  obtain  the  right 
of  way  over  the  public  lands  on  filing  articles  of  incorporation, 
maps,  etc.,  with  the  Secretary  of  the  Interior  within  a  specified 
time,  a  railroad  company  having  built  a  road  prior  to  the  act 
may  also  take  advantage  of  it     (Page  120.) 

1  PuBLio  Lands — ^Rulinos  of  Secbetabt  of  Intesiob — CJonclusivb- 
KE88.  A  ruling  by  the  Secretary  of  the  Interior  that  Act  Cong. 
March  8,  1875,  c.  152,  18  Stat  482  (U.  S.  Comp.  St  1901,  p.  1568), 
proTlding  for  the  granting  of  rights  of  way  over  the  public 
lands  to  railroad  companies  on  certain  conditions  may  be  taken 
advantage  of  by  a  company  which  had  constructed  its  road  prior 
to  such  enactment,  cannot  be  reviewed  in  a  suit  by  such  a  com- 
pany to  quiet  its  title.    (Page  120.) 
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4.  Public  Lands — Secbetabt  op  Interior — ^Ruling  on  Statuts — 
Effect.  Where  a  railroad  company  which  had  constructed  its 
road  over  public  land  prior  to  Act  CJong.  March  3,  1875,  c.  152, 
18  SUt.  482  (U.  S.  Compw  St  1901,  p.  1568),  providing  that  rail- 
road  companies  could  obtain  the  right  of  way  over  the  public 
lands  on  filing  their  articles  of  incorporation,  maps,  etc^  with 
the  Secretary  of  the  Interior  within  a  specified  time,  filed  its 
articles  of  incorporation,  maps,  etc.,  after  the  passage  of  the  act, 
their  approval  by  the  Secretary  of  the  Interior  determined  that 
the  act  applied  also  to  companies  having  constructed  roads 
prior  to  the  act.     (Page  120.) 

6.  Evidence — Secretary  of  the  Interior — Perforhancb  of  Duty — 
Presumption.  Where,  in  a  suit  to  quiet  title  to  a  railroad  right 
of  way,  it  appeared  that  the  Secretary  of  the  Interior  had  ap- 
proved the  articles  of  incorporation,  maps,  etc.,  of  plaintifT  com- 
pany filed  according  to  Act  Cong.  March  3,  1876,  c.  152,  18  Stat 
482  (U.  S.  Comp.  St  1901,  p.  1568),  providing  that  such  filing 
should  be  a  prerequisite  to  obtain  a  right  of  way  over  the  public 
lands,  the  appellate  court  will  presume  on  appeal  that  such 
approval  was  duly  noted  upon  the  plats  as  the  act  required,  in 
the  absence  of  a  showing  to  the  contrary.     (Page  121.) 

6.  PuBUc  Lands — ^Patent — ^Prior  Grant— Presumptions.  In  the 
absence  of  a  showing  to  the  contrary,  it  will  be  presumed  on 
appeal  that  a  patent  to  public  lands  was  issued  subject  to  a 
railroad  right  of  way  which  had  been  granted  over  the  land. 
(Page  121.) 

7.  Public  Lands — Prior  Grant  of  Right  of  Way — Effect  of  Sub- 
sequent Grant.  On  approval  by  the  Secretary  of  the  Interior 
of  the  profile  of  a  proposed  railroad  through  public  lands  in 
accordance  with  Act  Cong.  March  3,  1875,  c.  152,  18  Stat  482  (U. 
S.  Comp.  St  1901,  p.  1568),  the  title  to  the  right  of  way  vested 
in  the  railroad  company,  and  a  subsequent  patent  of  land  In- 
cluding the  right  of  way,  though  not  made  subject  thereto,  did 
not  divest  the  title  so  acquired.^     (Page  121.) 

Appeal  from  District  Court,  Third  District ;  Hon.  C.  W. 
Morse,  Judge. 

Action  to  quiet  title  by  the  Kio  Grande  Western  Railway 
Company  against  Thomas  B.  Stringham  and  others. 

Judgment  for  defendant.     Plaintiff  appeals. 


^  Lewis  V.  R.  G.  W.  Ry.  Co.,  17  Utah,  504,  54  Pac  981. 
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££v£bs£d  and  semanbsd,  with  dikections. 
Tan  Cott,  Allison  &  Biter  for  appellant. 
A.  A.  Duncan  and  N.  W.  Sonnedecker  for  respondents. 

STRAUP,  C.  J. 

This  19  an  an  action  to  quiet  title  to  a  strip  of  land  two- 
hundred  feet  in  width  extending  through  two  quarter  sec- 
tions. The  defendants  denied  plaintiffs  ownership  and  right 
of  possession,  and  alleged  ownership  and  possession  in  them- 


The  material  facts  found  by  the  court  are:  In  Septem- 
ber, 1872,  the  Bingham  Canyon  &  Camp  Floyd  Railroad 
Company,  a  corporation,  was  organized  to  construct  and  op- 
erate a  steam  railroad  from  Sandy,  Salt  Lake  County,  to 
Lewiston,  Tooele  County,  a  distance  of  thirty-five  miles. 
In  1873  the  road  was  built  from  Sandy  to  Bingham,  a  dis- 
stance  of  sixteen  and  thirteen-hundredths  miles,  and  ever 
since  has  been  maintained  and  operated  between  those  points. 
The  road  was  not  constructed  beyond  Bingham.  For  the 
purposes  of  availing  itself  of  the  benefits  of  an  act  of  Con- 
gress entitled  "An  act  granting  to  railroads  the  right  of  way 
through  the  public  lands  of  the  United  States,"  approved 
March  3,  1875,  c.  152,  18  Stat  482  (U.  S.  Comp.  St.  1901, 
p.  1568),  the  Bingham  Canyon  &  Camp  Floyd  Railroad 
Company  in  September,  1875,  "filed  with  the  Secretary  of 
the  Interior  a  copy  of  its  articles  of  incorporation  and  due 
proof  of  its  organization  under  the  same,  which  were  ac- 
cepted, received,  and  approved  by  him  on  the  20th  day  of 
September,  1875;  and  in  the  year  1876  it  filed  with  the 
register  of  the  United  States  Land  Ofiice  at  Salt  Lake  City, 
Utah,  the  district  where  the  lands  over  which  its  road  was 
built  were  located,  a  profile  and  map  of  its  road  as  then 
built  between  Sandy  and  the  town  of  Bingham,  which  profile 
and  map  showed  that  the  railroad  was  built  by  the  end  of 
1873,  and  showed  the  line  of  route  of  said  railroad  to  be 
over  and  across  the  premises  in  question,   and  that  such 
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profile  and  map  were  approved  by  the  Secretary  of  the  In- 
terior on  the  30th  day  of  October,  1876."  In  1870  Dorr  P. 
Curtis  and  George  Stringham  settled  upon  unsurveyed  pub- 
lic lands  of  the  United  States,  including  the  strip  in  dispute, 
with  the  intention  of  thereafter  acquiring  them  as  agricult- 
ural lands  under  the  pre-emption  laws  of  the  United  States. 
Curtis  built  a  house  and  a  bam,  and  Stringham  a  cabin  and 
bam  and  fences,  on  the  lands  settled  upon  by  them.  Curtis 
continued  to  reside  on  his  lands  until  1875,  when  he  sold  his 
possessory  rights  and  surrendered  possession  to  Stringham. 
In  May,  1873,  these  lands  were  surveyed  under  the  authority 
of  the  United  States.  The  survey  was  approved  by  the 
Surveyor  General  in  May,  1874,  and  on  the  1st  day  of  Au- 
gust, 1874,  a  certified  copy  of  the  township  plat  of  the  survey 
of  the  premises  was  filed  in  the  United  States  Land  Office  at 
Salt  Lake  City.  No  declaratory  statement  perfecting  his  pre- 
emption right  was  filed  by  Curtis.  No  declaratory  statement 
was  filed  by  Stringham  until  the  12th  day  of  June,  1883.  On 
the  4th  day  of  August,  1883,  Nicholas  Treweek  and  others  lo- 
cated a  placer  mining  claim  on  a  portion  of  the  ground  set- 
tled upon  by  Stringham  and  Curtis.  Upon  an  application 
made  by  Treweek  for  patent  survey,  a  dispute  arose  between 
Stringham  and  Treweek  involving  conflicting  rights  of  posses- 
sion. They  thereupon  on  the  11th  day  of  May,  1886,  en- 
tered into  a  written  agreement,  by  the  terms  of  which  they 
agreed  that  Treweek  should  proceed  with  his  application  for 
patent,  and,  when  the  patent  was  obtained  by  him,  he  should 
convey  to  Stringham  a  certain  portion  of  the  surface  grounds 
of  the  claim,  including  the  strip  of  ground  here  in  dispute. 
On  the  same  day  and  pursuant  to  the  agreement,  Stringham 
canceled  and  released  his  filing  and  entry  theretofore  made  by 
him  in  the  land  office.  Treweek  obtained  his  patent  in  June, 
1889,  and  in  September  of  that  year  he  conveyed  to  String- 
ham the  surface  ground  of  a  portion  of  the  claim  in  accord- 
ance with  the  agreement.  In  June,  1906,  Stringham  con- 
veyed to  Mary  J.  Stringham.  The  plaintiff,  just  when  is  not 
found,  by  deeds  of  conveyance  acquired  from  the  Bingham 
Canyon  and  Camp  Floyd  Railroad  Company  all  its  right, 
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title,  and  interest  in  and  to  the  railroad,  including  its  right 
of  way  and  the  lands  in  dispute.    Both  by  the  pleadings  and 
findings  it  is  made  to  appear  that  plaintiff's  predecessor, 
by  de^  of  conveyance  from  Curtis  and  Stringham,  acquired 
a  right  of  way  to  a  portion  of  the  strip  of  ground  in  disr 
pute,  twelve  and  one-half  feet  on  each  side  of  the  center  of 
the  railroad  track.    Upon  these  findings  the  trial  court  held : 
"That  the  said  act  of  Congress,  approved  March  3,  1875, 
applies  only  to  railroads  which  may  thereafter  be  built,  and 
does  not  apply  to  railroads  already  built  and  in  operation  at 
the  time  of  its  passage,  and  therefore  the  Bingham  Canyon 
&  Camp  Floyd  Eailroad  Company  acquired  no  right,  title, 
or  interest  in  and  to  the  premises  in  question  under  that  act, 
or  under  the  various  proceedings  taken  by  it  in  order  to  ac- 
quire the  benefits  which  it  confers.     That  the  Bingham  Can- 
yon &  Camp  Floyd  Railroad  Company  acquired  no  right, 
title,  or  interest  in  or  to  the  premises  in  question  under  the 
said  act  of  Congress  approved  July  26,  1866."     The  court 
further  held  that  the  title  acquired  by  Treweek  was  the  first 
title  acquired  to  the  premises  in  question  from  the  United 
States,  and  that  by  virtue  of  the  deed  of  conveyance  from 
him  to  George  Stringham,  and  from  George  Stringham  to 
Mary  J.  Stringham,  she  was  the  rightful  owner  of  the  ground 
in  dispute,  except  the  twelve  and  one-half  feet  on  each  side 
of  the  center  of  the  track.    Judgment  was  thereupon  entered 
dismissing  plaintiff's  complaint  for  want  of  equity  except  as 
to  the  twelve  and  one-half  feet.     From  this  judgment  the 
plaintiff  has  prosecuted  this  appeal  on  the  judgment  roll 
without  a  bill  of  exceptions. 

It  is  contended  that  the  decisive  questions  on  the  appeal 
are:  (1)  Were  the  lands  in  question,  and  upon  and  across 
which  plaintiff's  predecessor  constructed  its  road,  public  lands 
when  it  filed  its  articles  of  incorporation  with  the  Secretary 
of  the  Interior,  and  its  profile  and  map  with  the  register  of 
the  district  land  office,  and  undertook  to  avail  itself  of  the 
benefits  of  the  act?  (2)  Does  the  act  of  Congress  approved 
March  3,  1875,  apply  only  to  railroads  constructed  and  op- 
erated after  the  act  was  passed,  or  does  it  also  apply  to  rail- 
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roads  which  were  constructed  and  in  operation  before  the 
act  was  passed?  When  the  respondents'  predecessors,  Dorr 
P.  Curtis  and  George  Stringham,  settled  upon  the  lands  in 
1870,  the  lands  were  unsurveyed  public  lands.  Under  the 
preemption  laws  of  the  United  States  then  in  force,  pre- 
emption claimants  were  required  to  file  declaratory  state- 
ments within  three  months  from  the  date  of  the  receipt  at 
the  district  land  office  of  the  approved  plat  of  the  township 
embracing  such  pre-emption  settlements.  The  lands  settled 
npon  by  these  claimants  were  surveyed  in  May,  1873.  The 
survey  was  approved  in  May,  1874.  The  township  plat  of 
the  survey  was  filed  in  the  district  land  office  on  the  1st  day 
of  August,  1874.  Curtis  filed  no  declaratory  statement,  and 
made  no  entry  in  the  land  office.  He  sold  his  possessory 
rights  to  George  Stringham  in  1875.  Stringham  filed  no 
declaratory  statement,  and  made  no  entry  in  the  land  office 
until  the  12th  day  of  June,  1883.  These  claimants  failing 
to  assert  their  rights  by  the  filing  of  a  declaratory  statement, 
or  by  making  an  entry  as  pre-emptors,  within  the  pre- 
scribed time  after  the  receipt  at  the  district  land  office  1 
of  the  township  plat,  acquired  no  prior  rights  by  virtue 
of  their  settlement  and  occupancy,  and  their  failure  to  file 
such  declaratory  statements  left  the  lands  subject  to  dispo- 
sition by  the  United  States  as  before  their  occupancy. 

The  Supreme  Court  of  the  United  States,  in  the  case  of 
Buxton  V.  Traver,  130  U.  S.  232,  9  Sup.  Ct.  509,  32  L.  Ed. 
920,  held  that  a  settlement  upon  public  lands  in  advance 
of  a  public  survey  is  allowed  to  parties  who,  in  good  faith, 
intend,  when  the  surveys  are  made  and  returned  to  the  local 
land  office,  to  apply  for  their  purchase ;  and,  when  the  public 
surveys  are  made  and  returned,  the  land,  not  having  been  in 
ihe  meantime  withdrawn,  can  be  acquired  and  purchased  by 
them  by  the  filing  of  a  declaratory  statement  within  the  time 
:and  by  pursuing  the  steps  prescribed  by  law.  The  court 
-there  said:  "If  those  steps  are  from  any  cause  not  taken, 
the  proffer  of  the  government  has  not  been  accepted,  and  a 
title  in  the  occupant  is  not  even  initiated.  The  title  to  the 
land  remains  unaffected,  and  subject  to  the  control  and  dis- 
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p<j6ition  of  the  government,  as  before  his  occupancy.  This 
doctrine  has  been  long  established  in  this  court."  To  the 
same  effect  are  Northern  Pac.  Ry.  Co,  v.  De  Lacey,  174  U. 
S.  622, 19  Sup.  Ct.  791,  43  L.  Ed.  1111 ;  Gonzales  v.  French, 
164  U.  S.  338,  17  Sup.  Ct.  102,  41  L.  Ed.  548;  Osborne 
V.  AUschvl  (C.  C),  101  Fed.  739.  We  therefore  say  that 
the  lands  in  question  were  public  lands  when  plaintiffs 
predecessor,  in  1875,  filed  its  articles  of  incorporation  with 
the  Secretary  of  the  Interior,  and  when  the  profile  and  map 
of  its  road  were  filed  by  it  in  the  district  land  office,  and 
approved  by  the  Secretary  of  the  Interior  on  the  20th  day  of 
October,  1876. 

Now,  as  to  the  other  question,  was  plaintifPs  predecessor 
entitled  to  avail  itself  of  the  benefits  of  the  act  of  1875,  it 
being  shown  that  its  railroad  was  built  and  completed  in 
1873  for  a  distance  of  only  sixteen  and  thirteen-hundredths 
miles  ?    The  act,  so  far  as  material,  is  as  follows : 

"Section  1.  That  the  right  of  way  through  the  public  lands 
of  the. United  States  Is  hereby  granted  to  any  railroad  company 
duly  organized  under  the  laws  of  any  state  or  territory,  except 
the  District  of  Columbia,  or  by  the  Congress  of  the  United  States, 
which  shall  have  filed  with  the  Secretary  of  the  Interior  a  copy  of 
i\M  articles  of  incorporation,  and  due  proofs  of  its  organization 
under  the  same,  to  the  extent  of  one  hundred  feet  on  each  side 
of  the  central  line  of  said  road;  also  the  right  to  take,  from  the 
public  lands  adjacent  to  the  line  of  said  road,  material,  earth,  stone, 
and  timber  necessary  for  the  construction  of  said  railroad;  also 
ground  adjacent  to  such  right  of  way  for  station-buildings,  depots, 
machine  shops,  side-tracks,  turn-outs,  and  water-stations,  not  to 
exceed  in  amount  twenty  acres  for  each  station,  to  the  extent  of  one 
station  for  each  ten  miles  of  its  road.    .    .    . 

"Sec.  2.  That  any  railroad  company  desiring  to  secure  the 
benefits  of  this  act,  shall,  within  twelve  months  after  the  location 
of  any  section  of  twenty  miles  of  its  road,  if  the  same  be  upon 
surreyed  lands,  and,  if  upon  unsurreyed  lands,  within  twelve  months 
after  the  survey  thereof  by  the  United  States,  file  with  the  register 
of  the  land  office  for  the  district  where  such  land  is  located  a  profile 
of  its  road;  and  upon  approval  thereof  by  the  Secretary  of  the  In- 
terior the  same  shall  be  noted  upon  the  plats  in  said  office;  and 
thereafter  all  such  lands  over  which  such  right  of  way  shall  pass 
shall  be  disposed  of  subject  to  such  right  of  way:  Provided,  that 
If  any  section  of  s^d  road  shall  not  be  completed  within  five  years 
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after  the  location  of  aaid  section,  the  rights  herein  granted  shall  be 
forfeited  as  to  any  such  uncompleted  section  of  said  road."  18 
Stat.  482,  483;   6  Fed.  Stat.  Ann.  501,  606. 

We  think  that  the  Secretary  of  the  Interior,  when  he  re- 
ceived and  accepted  the  articles  of  incorporation  of  plaintiffs 
predecessor,  and  approved  the  profile  of  its  road  filed 
with  the  register  of  the  district  land  office,  deter-  2,  3 
mined  the  question  now  under  consideration.  By 
such  acceptance  and  approval,  the  Secretary  necessarily  de- 
termined that  the  act  did  apply.  This  is  not  a  proper  pro- 
ceeding nor  forum  to  review  that  ruling. 

The  Supreme  Court  of  the  United  States  in  the  case  of 
Noble  V.  Union  River  Logging  B.  B.,  147  U.  S.  165,  13 
Sup.  Ct.  271,  37  L.  Ed.  123,  said: 

"At  the  time  the  documents  required  by  the  act  of  1875  were 
laid  before  Mr.  Vilas,  then  Secretary  of  the  Interior,  it  became  his 
duty  to  examine  them,  and  to  determine,  amongst  other  things, 
whether  the  railroad  authorized  by  the  articles  of  incorporation 
was  such  a  one  as  was  contemplated  by  the  act  of  Congress.  Upon 
being  satisfied  of  this  fact,  and  that  all  the  other  requirements  of 
the  act  had  been  observed,  he  was  authorized  to  approve  the  profile 
of  the  road,  and  to  cause  such  approval  to  be  noted  upon  the  plats 
in  the  land  office  for  the  district  where  such  land  was  located. 
When  this  was  done,  the  granting  section  of  the  act  became  opera- 
tive, and  vested  in  the  railroad  company  a  right  of  way  through 
the  public  lands  to  the  extent  of  one  hundred  feet  on  each  side  of 
the  central  line  of  the  road.  {Frasher  v.  O'Connor,  115  U.  S.  102 
[5  Sup.  Ct.  1141,  29  L.  Ed.  211.])  .  .  .  The  lands  over  which 
the  right  of  way  was  granted  were  public  lands  subject  to  the 
operation  of  the  statute,  and  the  question  whether  the  plaintiff 
was  entitled  to  the  benefit  of  the  grant  was  one  which  it  was  com- 
petent for  the  Secretary  of  the  Interior  to  decide,  and  when  decided, 
and  his  approval  was  noted  upon  the  plats,  the  first  section  of 
the  act  vested  the  right  of  way  in  the  railroad  company." 

To  the  same  effect  is  also  the  case  of  Minneapolis,  etc. 
By.  Co.  V.  Doughty,  208  XT.  S.  251,  28  Sup.  Ct.  291,  52  L. 
£d.  474.  When,  therefore,  the  secretary  approved  the  pro- 
file of  the  road,  such  approval  operated  as  a  convey- 
ance of  title  to  the  right  of  way  through  the  public  4 
lands  to  the  extent  of  one  hundred  feet  on  each  side 
of  the  center  of  the  road.    Lewis  v.  B,  0.  W.  By.  Co.,  17 
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Utah  504,  64  Pac  981;  Phoenix,  etc..  By.  Co.  v.  Arizona, 
etc.,  Ry.  Co.,  9  Ariz.  434,  84  Pac.  1097;  0.  8.  L.  By.  Co. 
V.  Stalker,  14  Idaho  362,  94  Pac.  56 ;  Bed  Biver,  etc.,  Co. 
V.  Stvre,  32  Minn.  95,  20  K  W.  229 ;  Jamestown  £  North- 
ern B.  Co.  V.  Jones,  177  U.  S.  125,  20  Sup.  Ct.  568,  44  L. 
Ed.  698. 

It  is  not  found  whether  the  approval  of  the  Secretary  was 
noted  upon  the  plats  as  required  by  section  4  of  the  act, 
but,  in  the  absence  of  a  showing  to  the  contrary,  it  will  be 
presumed  that  the  Secretary,  ujwn  his  approval  of 
the  profile  of  the  road,  did  what  the  law  required  5 

him  to  do,  and  that  such  notation  was  made  accord- 
ingly; and  it  has  been  held  that,  even  though  such  notation 
was  not  made,  such  failure  did  not  prejudice  the  rights  of 
a  railroad  company  having  filed  a  profile  of  its  road,  for  its 
title  was  complete  when  such  profile  was  approved  by  the 
Secretary.  (0.  S.  L.  By.  Co.  v.  Stalker,  supra.)  ITor  is  it 
made  to  appear  whether  the  mineral  patent  issued  to  Tre- 
week  in  1889  was  in  terms  made  subject  to  the  right  of  way, 
but  since  section  4  of  the  act  provides  that  "all  such 
lands  over  which  such  right  of  way  shall  pass  shall  6 

be  disposed  of  subject  to  such  right  of  way,"  it  again 
will  be  presumed,  in  the  absence  of  a  showing  to  the  contrary, 
that  the  subsequent  disposition  made  to  Treweek  was  sub- 
ject to  the  right  of  way,  and  in  any  event,  since  the  title  to 
the  right  of  way  vested  in  plaintiff's  predecessor  upon  the 
Secretary's  approval  of  the  profile  of  its  road,  it  matters 
not  whether  the  subsequent  grant  to  Treweek  was  or  was  not 
in  terms  made  subject  thereto,  for  the  law  itself  made  it  so. 
Railroad  Co.  v.  Baldwin,  103  U.  S.  426,  26  L.  Ed.  578; 
Northern  Pac.  By.  Co.  v.  Tovmsend,  190  U.  S.  267, 
23  Sup.  Ct  671,  47  L.  Ed.  1044.    Therefore  the  title  7 

which  the  respondents  obtained  from  Treweek  was 
subordinate  to  that  of  appellants. 

We  think  upon  the  findings  the  plaintiff  should  prevail. 
The  judgment  of  the  court  below  is  therefore  reversed,  and 
the  cause  remanded  to  the  district  court,  with  directions  to 
vacate  its  conclusions  and  judgment  heretofore  made  and 
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entered,  and  to  make  conclusions  and  render  and  enter  a 
judgment  awarding  to  the  plaintiff  title  to  a  right  of  way 
over  the  lands  in  question  one  hundred  feet  wide  on  each 
side  of  the  center  of  the  track.    Costs  to  appellant. 

FRICK  and  McCAETY,  JJ.,  concur. 


NELSON  V.  MATSCH. 

No.  2129.    Decided  August  31,  1910  (110  Pac.  865). 

1.  Pabtnebshif — Sale  of  Iittebest — ^FBAin>— Evtoknce — Whoht. 
Evidence  in  an  action  for  partnership  accounting  held  to  show 
that  plaintiff  was  induced  to  transfer  his  interest  to  defendant 
through  the  latter's  misrepresentation  as  to  the  value  of  the 
partnership  property.     (Page  128.) 

2.  Pabtnebshif — Fiduciabt  Relation.  Partners  stand  in  a 
fiduciary  relation  to  each  other,  and  each  must  use  the  utmost 
good  faith  toward  his  associates  in  all  partnership  business,  and, 
where  one  partner  by  false  representations  obtains  an  undue 
advantage  over  another  in  a  partnership  transaction,  equity  will 
grant  the  defrauded  party  relief.    (Page  128.) 

Appeal  from  District  Court,  Fifth  District;  Hon.  Joshua 
Oreervwood,  Judge. 

Action  by  Rasmus  Nelson  against  Henry  Matsch. 

Judgment  dismissing  the  action.     Plaintiff  appeals. 

Revbesed,  with  directions. 

STATEMENT  OP  FACTS. 

This  is  an  action  for  an  accounting  of  partnership  funds. 
The  facts  and  circumstances  leading  up  to  and  out  of  which 
this  controversy  arose  are  as  follows :  Rasmus  Nelson,  plain- 
tiff, and  Henry  Matsch,  defendant,  in  July,  1905,  at  Eureka, 
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Utah,  "entered  into  and  formed  a  copartnership  for  the  pur- 
pose of  taking  and  working  and  operating  leases  on  divers 
and  various  blocks  of  ground  on  the  various  levels  in  the 
Bullion-Beck  mine  in  Tintic  Mining  District,  Juab  County, 
Utah,  owned  and  operated  by  the  Bullion-Beck  &  Champion 
Mining  Company,  a  corporation.  The  partnership  took, 
worked,  and  operated  various  leases  and  blocks  of  ground" 
in  said  mine.  The  rules  and  regulations  of  the  mining  com- 
pany from  which  the  leases  were  obtained  required  all  busi- 
ness relating  to  the  leasing  of  ground  to  be  transacted  in  the 
name  of  one  person  only.  In  pursuance  of  these  rules,  the 
leases,  each  of  which  was  for  a  period  of  three  months,  were 
taken  in  the  name  of  Matsch.  When  a  lease  expired,  the 
partnership  acting  through  and  in  the  name  of  Matsch  would 
obtain  another  from  the  company.  No  new  agreement  of 
partnership  was  entered  into  by  the  parties  on  the  taking  of 
a  new  lease,  but  they  continued  to  work  and  do  business 
under  the  partnership  agreement  entered  •  into  by  them  in 
July,  1905.  All  ores  mined  under  the  lease  were  shipped 
in  the  name  of  Matsch,  who  received  the  proceeds  thereof, 
and  regularly  made  monthly  settlements  with  Nelson  until 
September,  1907.  On  July  23,  1907,  Nelson  left  the  prop- 
erty leased  by  the  partnership,  and  took  charge  of  a  mine  in 
another  part  of  the  district.  Before  leaving,  he  had  a  talk 
with  Matsch  in  regard  to  the  matter,  and  it  was  agreed  that 
Matsch  should  manage  the  partnership  business  during  Nel- 
son's absence  at  the  stipulated  price  of  four  dollars  per  day. 
At  that  time  the  partnership  was  operating  on  what  was 
known  as  "Blocks  6  and  7  North  500  Level"  in  the  Bullion- 
Beck  mine,  and  kept  employed  thereon  an  average  of  four 
men.  The  partnership  had  tools  and  supplies  consisting  of 
drills,  picks,  hammers,  shovels,  wheelbarrows,  powder,  fuse, 
cape,  and  candles.  Nelson  was  never  at  the  property  worked 
by  the  partnership  after  July  23,  1907,  and  knew  nothing 
of  the  partnership  business  except  what  was  told  him  by 
MatFch,  the  manager.  The  proceeds  of  the  ore  shipped  under 
the  lease  were  received  by  Matsch  about  the  middle  of  each 
month.     He  would  first  pay  all  debts  of  the  partnership  in- 
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curred  in  mining  and  marketing  the  ores,  then  deduct  the 
four  dollars  per  day  due  him  as  manager  of  the  partnership 
business,  and  then  divide  the  balance  of  the  proceeds  between 
himself  and  Nelson.  In  August,  1907,  he  had  a  settlement 
with  Nelson  for  the  July  shipment  and  in  September  for  the 
August  shipment  After  making  the  August  shipment,  the 
partnership  during  the  month  of  September  and  the  first 
four  days  of  October,  1907,  "broke  down"  practically  all  the 
ore  in  blocks  six  and  seven. 

In  the  latter  part  of  September,  1907,  some  disagreement 
arose  between  Nelson  and  Matsch,  the  facts  and  circum- 
stances of  which  do  not  appear  in  the  record,  and  their  rela- 
tions became  somewhat  strained.  On  October  5, 1907,  Matsch 
offered  to  purchase  Nelson's  interest  in  the  ores  mined  by  the 
partnership  since  the  August  shipment.  At  the  time  the  offer 
was  made  the  partnership  had  fifty  tons  of  ore  in  transit  to 
the  smelters  and  about  the  same  amount  broken  down  in  the 
mine  ready  for  shipment.  The  ore  in  transit  netted  the 
partnership  three  hundred  and  sixty-eight  dollars,  and  the 
ore  in  the  mine  ready  for  shipment,  which  was  a  higher 
grade  and  much  more  valuable  than  any  theretofore  ship- 
ped by  the  partnership  from  blocks  six  and  seven  netted 
three  thousand,  two  hundred  and  thirteen  dollars  and  twenty 
cents;  the  sum  total  of  the  profits  to  the  partnership  being 
three  thousand,  five  hundred  and  eighty-one  dollars  and 
twenty  cents.  Nelson  who  knew  nothing  of  the  value  of  the 
ore  except  what  Matsch  told  him  finally  agreed  to  take  five 
hundred  dollars  for  his  interest.  Thereupon  Matsch  pre- 
pared and  Nelson  signed  a  writing  denominated  by  the  par- 
ties a  "release,"  of  which  the  following  is  a  copy:  "Eureka, 
Utah,  October  5,  1907.  I  hereby  release  all  my  interest  in 
blocks  six  and  seven  North  five  hundred  level  Bullion-Beck 
mine,  and  all  ores  broke  up  to  October  the  5th,  1907 ;  also 
all  interest  in  lot  three  hundred  and  fifteen  sold  in  month 
of  September  to  Henry  Matsch  for  the  sum  of  five  hundred 
dollars.  Kasmus  Nelson."  At  the  time  this  docu- 
ment was  signed  and  delivered  Matsch  paid  Nelson 
the    five    hundred    dollars    mentioned    therein,    and    re- 
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marked,  as  he  handed  him  a  check  for  the  amount :  "I  don't 
know  whether  I  will  get  five  hundred  dollars  out  of  it." 
Nelson  testified  that  Matsch  told  him  at  the  time  of  the  trans- 
action that  the  ore  in  question  was  of  about  the  same  grade 
and  value  as  that  contained  in  the  former  shipments  made  by 
the  partnership  from  blocks  six  and  seven,  and  that  the 
profit  on  the  ore  in  transit  would  be  about  one  hundred  and 
eighty  dollars  to  each  of  them,  and  that  the  ore  broken  down 
in  the  mine  when  marketed  would  net  each  about  three  hun- 
dred and  twenty  dollars;  that  he  relied  on  the  statements  of 
Matsch  regarding  the  value  of  the  ore  and  believed  he  was 
telling  the  truth;  that  he,  Nelson,  had  never  seen  the  ore, 
and  knew  nothing  about  its  value  except  what  Matsch  told 
him;  that  at  the  time  he  accepted  the  check  he  stated  to 
Matsch:  'Well,  if  you  don't  get  your  money  back,  I  have 
the  money  ready  for  you.  I  don't  want  any  more  than  I  am 
entitled  to."  Nelson  further  testified  that  at  the  time  Matsch 
offered  to  purchase  his  interest  in  the  ore  Matsch  said  that 
Doty,  the  superintendent  of  the  mine,  told  him  that  some  of 
the  ore  in  question  had  been  taken  from  block  five  (which 
block  was  not  included  in  the  lease),  and  that  he  would  not 
permit  them  to  ship  the  ore  broken  down  by  the  partnership, 
and  that  they  could  not  get  a  lease  on  block  five,  the  ground 
adjoining  blocks  six  and  seven,  and  through  which  the  ore 
body  on  which  the  partnership  had  been  working  extended, 
unless  there  was  some  settlement  between  them,  the  part- 
ners, for  the  ores  already  mined ;  that  it  was  necessary  for  him 
to  relinquish  his  interest  in  blocks  six  and  seven  to  Matsch ; 
that,  if  the  relinquishment  were  not  made,  "he  (Matsch) 
%voiild  have  to  go  down  next  day  and  stop  work."  None  of 
this  evidence  was  denied  except  that  Matsch  testified  that  he 
did  not  understand  Nelson  to  say  that  he  would  make  good 
the  loss  in  case  the  profits  on  the  ore  should  be  insufficient  to 
reimburse  him  for  the  money  he  paid  Nelson  for  his  interest, 
*'and  anything  like  that" ;  that  he  did  not  say  to  Nelson  that 
Doty  would  not  permit  them  to  ship  the  ore  broken  down  in 
the  mine  by  the  partnership  unless  Nelson  relinquished  to 
Matsch  his  interest  therein.     Other  witnesses  testified,  and 
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their  testimony  on  this  point  is  not  denied,  that  Matsch  in 
talking  over  the  transaction  in  question  with  them  stated  that 
Nelson  promised  "to  make  good  if  he  (Matsch)  did  not  pay 
even  on  the  deal."  These  witnesses  also  corroborated  the 
other  points  in  Nelson's  testimony  denied  by  Matsch.  Matsch 
further  testified  that  at  the  time  of  the  transaction  he  did  not 
know  what  the  value  of  the  ore  per  ton  was,  but  that  it  had 
the  appearance  of  being  of  the  same  grade  and  value  as  the 
ore  contained  in  the  former  shipments  made  by  the  partner- 
ship from  blocks  six  and  seven.  •  The  undisputed  evidence 
shows,  in  fact  Matsch  admitted,  that  he  had  samples  of  the 
ore  broken  down  in  the  mine  and  ready  for  shipment  assayed 
before  he  offered  to  purchase  Nelson's  interest,  and  that  these 
assays  showed  that  "the  ore  would  go  one  hundred  dollars 
per  ton ;  that  it  looked  good"  to  him.  Matsch  also  admitted 
that  he  had  remarked  to  other  parties  "that  that  ore  (refer- 
ring to  the  fifty  tons  broken  down  in  the  mine  and  ready  for 
shipment  at  the  time  Nelson  signed  the  so-called  release) 
would  go  one  hundred  dollars  a  ton."  In  November,  1907, 
Nelson  learned  that  he  had  been  deceived  and  imposed  upon 
by  Matsch,  and  thereby  induced,  as  alleged  in  his  complaint, 
"to  dispose  of  his  interest  in  the  ore  for  a  very  grossly  in- 
adequate amount."  He  immediately  placed  the  matter  in 
the  hands  of  an  attorney,  who  endeavored,  but  failed,  to  effect 
a  settlement  with  MatscL  On  June  17,  1908,  ten  days  prior 
to  the  bringing  of  the  action.  Nelson  served  upon  Matsch 
a  demand  in  writing  for  a  full  accounting  of  their  partner- 
ship business,  and  tendered  Matsch  the  five  hundred  dollars 
received  by  him  for  his  interest  in  the  ore.  Matsch  refused 
to  accept  the  money  or  to  make  any  further  accounting  of  the 
partnership  business.  Thereupon  Nelson  commenced  this 
action.  Matsch  filed  an  answer,  in  which  he  admitted  the 
partnership  and  the  leasing  by  it  of  ground  in  the  Bullion- 
Beck  mine,  but  alleged  a  dissolution  of  the  partnership,  and 
that  there  had  been  a  full  and  complete  settlement  between 
him  and  Nelson  of  all  the  partnership  business. 
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The  court  found  the  issues  in  favor  of  defendant  and  ren- 
dered judgment  dismissing  plaintiff's  action.  To  reverse 
the  judgment  plaintiff  appeals. 

B.  N.  C.  Stott  and  Fennel  Cherrington  for  appellant. 

Richards,  Richards  &  Ferry  for  respondent. 

McCARTY,  J.  (after  stating  the  facts  as  above). 

Counsel  both  for  Nelson  and  Matsch  have  devoted  much 
space  in  their  briefs  to  the  discussion  of  the  question  as  to 
whether  or  not  the  transaction  of  October  5,  1907,  in  which 
Xelson  signed  the  release  and  received  five  hundred  dollars 
for  his  interest  in  the  ores  mentioned,  terminated  the  partner- 
ship. This  question,  as  we  view  the  case,  is  unimportant 
While  Nelson,  in  the  prayer  of  his  complaint,  asks  "that  an 
accounting  be  taken  and  made  of  all  the  dealings  and  trans- 
actions of  said  partnership  from  the  beginning  hereof"  to  the 
date  of  the  filing  of  the  complaint  in  this  action,  yet  the  par- 
ties in  the  trial  of  the  case  confined  their  proof  to  the  facts 
and  circumstances  leading  up  to  and  surrounding  the  transac- 
tion of  October  5,  1907,  in  which  only  ores  mined  prior  to 
that  date  were  involved.  No  claim  was  made  by  Nelson  to 
proceeds  of  ores  mined  and  shipped  under  leases  obtained 
after  the  lease  to  blocks  six  and  seven  expired.  Nor  did  he 
prove,  or  offer  to  prove,  the  value  of  ores  mined  under  leases 
taken  by  Matsch  or  in  his  name  after  October  5,  1907.  There- 
fore, as  stated,  the  question  of  whether  the  partnership  was 
dissolved  by  the  transaction  of  October  5,  1907,  or  was  ter- 
minated by  the  bringing  of  this  action,  is  wholly  immaterial, 
as  it  in  no  way  affects  plaintiff's  right  to  recover  for  his 
proportion  of  the  proceeds  of  ores  mined  by  the  partnership 
in  blocks  six  and  seven.  The  decisive  question,  and  the  only 
one  we  are  called  upon  to  determine  on  this  appeal  is,  was 
Nelson  induced  to  part  with  his  interest  in  the  ores  mined  by 
the  partnerehip  during  the  month  of  September,  1907,  which 
ores,  as  we  have  observed,  were  of  the  net  value  of  three 
thousand,   five  hundred  and  eighty-one  dollars  and  twenty 
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cents  to  the  partnership  for  the  sum  of  five  hundred  dollars 
through  the  fraudulent  misrepresentation  of  Matsch  respect- 
ing the  value  of  the  ores.  Matsch  testified  that  he  told  Xel- 
son  at  the  time  he  offered  to  purchase  Nelson's  interest  in 
the  ores  that  his,  Nelson's,  proportion  of  the  proceeds  of  the 
ores  would  be  about  five  hundred  dollars. 

We  think  it  clearly  appears  from  the  evidence  that  Matsch 
at  the  time  he  made  this  statement  to  Nelson  knew,  or  had 
good  reason  for  believing,  that  Nelson's  proportion  of  the 
proceeds  of  the  ores  would  be  far  in  excess  of  five 
hundred  dollars.     And  we  are  also  of  the  opinion  1 

that  the  evidence  when   considered   in  its  entirety 
shows  that  Nelson  was  induced  to  part  with  his  interest  for 
less  than  one-third  of  its  actual  value  through  false  repre- 
sentations made  to  him  by  Matsch  respecting  the  value  of 
the  ore. 

One  of  the  fimdamental  principles  of  the  law  of  partner- 
ship is  that  partners  stand  in  a  fiduciary  relation  to  each 
other,  and  that  it  is  the  duty  of  each  partner  to  observe  the 
utmost  good  faith  towards  his  copartners  in  all  deal- 
ings and  transactions  that  come  within  the  scope  of  the  2 
partnership  business.  (22  Am.  &  Eng.  Ency.  Law, 
114,  and  cases  cited.)  And,  where  one  partner  by  false 
representations  obtains  an  undue  advantage  over  a  copart- 
ner in  transactions  connected  with  the  partnership  business, 
equity  will  grant  the  defrauded  party  relief.  "Partners 
occupy  a  relation  of  trust  and  confidence  within  the  meaning 
of  the  rule,  and  in  defiling  with  each  other  each  is  bound  to 
disclose  all  material  facts  known  to  him  and  not  known  to  the 
other."  (14  Am.  &  Eng.  Ency.  Law,  70.)  The  rule  is  well 
stated  in  Story  on  Partnership  (7th  Ed.),  section  172,  in 
the  following  language:  "Good  faith  not  only  requires  that 
every  partner  should  not  make  any  false  misrepresentations 
to  his  partners,  but  also  that  he  should  abstain  from  all  con- 
cealments which  may  be  injurious  to  the  partnership  business. 
If,  therefore,  any  partner  is  guilty  of  any  such  concealment 
and  derives  a  private  benefit  therefrom,  he  will  be  compelled 
in  equity  to  account  therefor  to  the  partnership."     So  in 
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Parsons  on  Partnership  (4th  Ed.),  section  151,  it  is  said: 
*Trom  the  requirement  of  perfectly  good  faith,  it  follows 
that  no  partner  must  deceive  his  copartners,  for  his  benefit 
and  their  injury,  either  by  false  representations  or  by  con- 
cealments. Thus,  if  he  persuades  them  into  any  course  of 
business,  or  to  any  single  transaction,  by  these  means,  and 
losses  occur,  he  must  sustain  them  or  compensate  for  them. 
So,  if  he  proposes  to  buy  of  them  the  whole  or  any  part  of 
their  share  of  their  business,  and  by  any  false  statement  or 
intimation  on  his  part,  or  any  concealment  or  prevarication, 
influences  them  to  enter  into  an  arrangement  to  effect  his 
wishes,  it  will  not  be  obligatory  on  them."  In  Smith  on 
Fraud,  section  114,  the  author  says:  "Where  a  confidential 
relation  exists  and  there  is  any  misrepresentation,  or  con- 
cealment of  a  material  fact,  or  any  just  suspicion  of  artifice, 
or  undue  influence,  courts  of  equity  will  interfere  and  pro- 
nounce the  transaction  void,  and,  as  far  as  possible,  restore 
the  parties  to  their  original  rights."  To  the  same  effect  are 
the  following  authorities:  Lindley  on  Partnership  (2  Am. 
Ed.),  section  486;  Pomeroy  v.  Benton,  57  Mo.  531;  Ooldr 
mith  V.  Koopman,  152  Fed.  173,  81  C.  C.  A.  465 ;  Brooks  v. 
Martin,  2  Wall.  70,  17  L.  Ed.  732 ;  Holmes  v.  Oilman,  138 
X.  Y.  369,  34  N.  E.  205,  20  L.  R  A.  566,  34  Am.  St.  Rep. 
463.  Applying  the  law  as  declared  by  the  foregoing  authori- 
tiee  to  the  facts  in  this  case,  we  are  clearly  of  the  opinion  that 
Nelson  is  entitled  to  recover  in  this  action.  The  record  shows 
that  the  net  value  of  the  ore  in  question  at  the  time  the  trans- 
action was  entered  into  (October  5,  1907)  was  three  thousand, 
five  hundred  and  eighty-one  dollars  and  twenty  cents,  of 
^hich  one-half  (one  thousand,  seven  hundred  and  ninety  dol- 
lars and  sixty  cents)  belonged  to  Nelson.  Matsch  paid  Nel- 
son five  hundred  dollars,  which  deducted  from  one  thousand, 
seven  hundred  and  ninety  dollars  and  sixty  cents  leaves 
one  thousand,  two  hundred  and  ninety  dollars  and  sixty  cents 
still  due  Nelson. 

It  is  therefore  ordered  that  the  judgment  be  reversed,  with 
directions  to  the  trial  court  to  set  aside  its  findings  heretofore 
:»  Utah— 9 
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made  in  so  far  as  thej  are  inconsistent  with  this  opinion,  and 
to  make  findings  in  accordance  with  the  views  herein  expressed 
and  enter  judgment  in  favor  of  Nelson  for  the  sum  of  one 
thousand,  two  hundred  and  ninety  dollars  and  sixty  cents, 
with  interest  thereon  at  the  rate  of  eight  per  cent  per  annum 
from  October  5,  1907,  costs  to  be  taxed  against  respondent. 

STRAUP,  C.  J.,  and  FRICK,  J.,  concur. 


LARSEN  V.  OREGON  SHORT  LINE  RAILROAD 
COMPANY. 

No.  2140.    Decided    September  2,  1910  (110  Pac.  983). 

1.  Appeal  and  Erbob — ^Review — Prbsumptions — ^FnroiNOS.  In  the 
absence  of  objectiona  to  findings,  they  are  presamed  to  haye 
been  sustained  by  the  eyidence.     (Page  134.) 

2.  Appeal  and  EhuoB — Bxvjkw — Presumptions — ^Pindinos.  In  the 
absence  of  a  request  for  additional  findings,  the  findings  made 
are  presumed  to  be  as  broad  as  the  evidenee  warranted.  (Page 
134.) 

3.  Appeal  and  E^bboa— Ruunos  Refiewablb.  The  Supreme  Court 
cannot  on  appeal  from  a  judgment  for  defendant  review  action 
in  not  specially  finding  on  a  question  of  negligence  when  the 
pleadings  support  the  judgment  on  another  theory,  and  where 
there  is  no  complaint  that  the  findings  are  not  supported  by  the 
evidence,  or  that  the  court  failed  to  find  on  a  material  issue. 
(Page  134.) 

4.  Cabbiebs — Fbeioht — ^Rioht  to  LiUfrr  Liability.  A  carrier  of 
freight  by  a  f^ir  and  reasonable  contract  can  limit  his  common- 
law  liability  as  an  insurer.^     (Page  135.) 

5.  CJontbacts — ^Failttbb  to  Read— Effect.  One  may  be  bound  by 
the  terms  of  a  contract  which  he  did  not  read.    (Page  135.) 


^Houtz  T.  Union  Pacific  Ry.  Co.,  33  Utah  175,  93  Pac.  489,  17 
L.  R.  A«  (N.  S.)  628;  Benson  v.  Oregon  Short  Line  R  (3o.,  99  Pac. 
1072. 
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6.  Cabuebs — FsEioHT — ^Value.  a  yaluation  of  five  dollars  per  hun- 
dredweight, to  which  the  liability  of  a  carrier  of  household 
goods,  ''consisting  of  a  roll  of  carpet,  including  one  feather 
bed,  four  piUows,  and  three  boxes  of  other  household  goods," 
was  limited,  was  not.  so  inadequate  as  to  be  fraudulent  on  its 
face,  or  show  valuation  below  actual  yalue.     (Page  137.) 

7.  CAjomcBS — ^"HousEHOU)  QooDS."  Wearing  apparel  is  not  neces- 
sarily Included  within  the  term  "household  goods,"  when  the 
question  of  good  ftiith  or  fraud  in  fixing  the  value  of  such  goods 
in  a  contract  for  carriage  is  involyed.     (Page  137.) 

8.  Cabbikbs — ^Fbdoht — ^Fedebal  Statute — Appucabilitt.  Act  Feb- 
ruary 4,  1887,  c  104,  sec.  20,  24  Stat  386  (U.  S.  C3omp.  St  1901, 
p.  3169),  as  amended  by  Act  June  29,  1906,  c  3591,  sec.  7,  84 
Stat  693  (U.  S.  Comp.  St.  Supp.  1909,  p.  1163),  making  carriers 
liable  for  freight  lost  in  interstate  shipment  does  not  prevent 
a  reasonable  contract  limiting  a  carrier's  liability  for  injury 
to  freigrht  to  a  particular  valuation  per  hundredweight  In  con- 
sideration of  a  reduced  freight  rate.     (Page  137.) 

Appeal  from  District  Court,  Third  District;  Hon.  T.  D. 
Lewis,  Judge, 

Action  hy  Clara  Larsen  against  the  Oregon  Short  line 
Railroad  Company. 

Judgment  for  defendant.     Plaintiff  appeals. 

AyFTf^>fi^T>, 

A.  F.  Thomas  for  appellant 

P.  L.  WiUiams,  Geo.  H.  Smith,  FrtmJc  K.  NebeTcer  and 
E.  B.  Thompson  for  respondent 

FRICK,  J. 

Appellant  in  her  complaint  in  substance  alleged :  That  on 
the  29th  day  of  May,  1907,  she  was  the  owner  of  certain 
liousehold  goods,  "consisting  of  a  roll  of  carpet,  including 
one  feather  bed,  four  pillows,  and  three  boxes  of  other  house- 
hold goods,  which  upon  said  date  she  delivered  into  the  said 
defendant's  (respondent's)  possession  as  a  common  carrier, 
at  Blackfoot,  Idaho,  to  be  safely  carried  to  Salt  Lake  City, 
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Utah."  That  respondent's  charges  for  freight  for  transportr 
ing  said  goods,  and  which  appellant  paid  to  it,  amounted  to 
two  dollars  and  three  cents.  ^That  defendant  did  not  safely 
carry  said  goods,  but  while  said  goods  were  in  the  possession, 
custody,  and  control  of  said  defendant  .  .  .  said  goods 
became  wholly  lost  to  this  plaintiff."  Appellant  allied  the 
reasonable  value  of  the  goods,  and  prayed  for  judgment  for 
such  value,  together  with  the  freight  paid  as  aforesaid.  Re- 
spondent admitted  that  it  carried  on  the  business  of  a  com- 
mon carrier  in  the  states  of  Idaho  and  Utah,  and  denied 
every  other  allegation  in  the  complaint.  As  an  affirmative 
defense  respondent  averred  that,  at  the  time  and  place  stated 
in  the  complaint,  it  had  received  certain  goods  from  appellant 
which  were  consigned  to  her  at  Salt  Lake  City,  and  which 
goods  respondent  undertook  to  transport  as  a  common  carrier 
for  hire;  that  at  the  time  said  goods  were  accepted  for  ship- 
ment "the  plaintiff  (appellant)  agreed  with  the  defendant 
that,  in  consideration  of  a  lower  rate  being  applied  to  said 
shipment  than  would  otherwise  be  charged  by  the  said  rail- 
road company,  the  defendant  agreed  that  the  value  of  said 
property  did  not  exceed  five  dollars  per  hundredweight,  and 
thereby  assumed  all  risks  necessary  to  receive  such  benefit  of 
reduced  rates;  that  said  goods  were  of  a  gross  total  weight 
of  two  hundred  and  ninety  pounds,  which  at  five  dollars  per 
himdredweight,  would  amount  to  fourteen  dollars  and  fifty 
cents,  and  for  which  amount  this  defendant  acknowledged 
itself  to  be  indebted  to  the  plaintiff,  and  hereby  tenders  said 
sum,  together  with  the  sum  of  two  dollars  and  three  cents, 
freight  charges  heretofore  paid  by  plaintiff  to  defendant." 
To  this  defense  appellant  filed  a  reply  in  which  she  denied 
the  foregoing  averments,  but  further  stated  "that  on  the 
receipt  or  bill  of  lading  given  to  this  plaintiff  there  may 
have  been  certain  needle  eye  lettered  stipulations  somewhat 
to  the  effect  as  it  is  set  out  in  said  answer."  It  is  further 
alleged  in  the  reply  that  said  alleged  agreement  was  "with- 
out consideration,  .  .  .  imfair,  unreasonable,  and  un- 
lawful, and  fraudulent,  and  against  public  policy."  The 
case  was  tried  and  submitted  to  the  court  without  a  juiy. 
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The  court,  in  substance,  found  that  at  the  time  and  place 
allied  in  the  complaint  appellant  was  the  owner  of  certain 
household  goods  and  wearing  apparel  of  the  value  of  one 
hundred  and  seventeen  dollars,  weighing  two  hundred  and 
ninety  pounds;  that  said  property  was  at  the  time  and  place 
allied  in  the  complaint  delivered  by  appellant  to  respondent 
to  be  by  it  safely  carried  to  Salt  Lake  City,  Utah ;  that  appel- 
lant paid  respondent  as  charges  for  transporting  said  goods 
the  sum  of  two  dollars  and  three  cents  which  respondent  ac- 
cepted, and  issued  to  appellant  a  certain  bill  of  lading,  upon 
the  back  of  which  was  an  agreement  or  stipulation  "which 
was  in  plain  large  type,  separated  from  any  other  stipulation 
of  the  contract  or  bill  of  lading  and  separately  signed."  The 
stipulation  referred  to  is  as  follows:  "Release.  I  hereby 
certify,  that  I  desire  to  receive  the  benefit  of  any  lower  rate 
provided  for  freight  conditional  upon  carrier  being  released, 
or  at  owner's  risk;  and  in  consideration  of  such  lower  rate 
being  applied  on  the  within  named  shipment,  I  hereby  assume 
all  risk  necessary  to  receive  such  benefit  It  is  also  hereby 
agreed  that  the  value  of  the  property  does  not  exceed  five 
dollars  per  hundredweight.  May  29,  1908.  Clara 
Larsen,  Shipper."  The  court  further  foimd  that  respondent's 
agent  handed  appellant  said  bill  of  lading,  and  that  she  signed 
her  name  thereto  without  reading  or  knowing  the  contents 
thereof;  that  at  Blackfoot,  Idaho,  where  appellant  shipped 
her  goods,  respondent  kept  a  book,  which  was  in  the  posses- 
sion of  said  agent,  containing  the  different  freight  rates  or 
charges  for  shipments  "of  the  same  articles  under  different 
liabilities  for  loss  by  the  defendant,  if  it  should  occur,  and 
any  person  upon  request  had  access  to  said  book;  but  no 
discussion  occurred  there  between  the  plaintiff  and  defend- 
ant's agent  relating  to  different  rates ;"  that  the  goods  shipped 
bv  appellant  and  delivered  to  respondent  as  stated  were  never 
redelivered  to  appellant  and  were  wholly  lost  to  her.  Upon 
these  findings,  the  court  made  conclusions  of  law  as  follows : 
"That  said  release  or  agreement  in  said  bill  of  lading,  signed 
by  said  plaintiff,  wherein  the  limitation  of  defendant's  lia- 
bility for  loss  is  placed  at  five  dollars  per  hundredweight,  is 
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fair,  equal,  reasonable,  and  yalid,  and  therefore  binding. 
That  said  plaintiff  is  entitled  to  recover  for  the  goods  lost  at 
the  rate  of  five  dollars  per  hundredweight,  and  two  dollars 
and  three  cents  freight  charges,  the  amount  tendered  by  de- 
fendant." Judgment  was  duly  entered  in  accordance  with 
the  conclusions  of  law.  The  appeal  is  upon  the  judgment 
roll,  without  a  bill  of  exceptions. 

Counsel  for  appellant  in  his  assignment  of  errors  com- 
plains only  of  the  conclusion  of  law  and  the  judgment  based 
thereon.  He  contends  that  the  court  erred  in  enforcing 
the  agreement  set  forth  in  the  findings  of  fact  wherein  the 
parties  agreed  upon  and  fixed  the  value  of  the  household 
goods.  It  is  asserted  that  this  contention  is  supported  by 
what  is  decided  in  the  case  of  Hontz  v.  U.  P.  Ry.  Co.,  33 
Utah  175,  93  Pac.  439,  17  L.  R.  A.  (N.  S.)  628,  where  in 
passing  upon  the  question  whether  a  common  carrier  of  proj)- 
erty  could  by  contract  in  advance  limit  or  avoid  liability  for 
injury  and  consequent  damages  to  property  transported  caused 
by  negligence  or  misconduct  of  the  carrier  or  its  servants, 
and  where  the  rule  adopted  by  us  is  stated  in  the  headnotes 
as  follows:  "A  carrier  cannot  by  contract  exempt  itself 
from,  nor  limit  its  liability  for,  the  loss  of  or  damage  to 
property  caused  by  its  negligence  or  misconduct,  or  that  of 
its  servants."  The  question  passed  on  there  is,  however, 
not  presented  in  this  case ;  and  in  order  to  avoid,  if  possible, 
all  confusion  respecting  the  rule  based  on  our  conclusions  in 
this  case,  we  have,  in  substance,  set  forth  all  of  the  material 
allegations  of  the  complaint,  the  material  averments  of  the 
answer  and  reply,  and  have  likewise  given  the  substance  of 
all  of  the  material  findings  of  fact,  and  have  given  the  con- 
clusions of  law  in  full.  The  findings  of  fact  are  not  assailed : 
hence  we  must  assume  that  they  are  in  accordance  with  the 
evidence,  and,  in  the  absence  of  any  requests  upon 
the  part  of  appellant  to  have  the  court  make  a  find-  1 , 2,  3 
ing  upon  the  question  of  negligence,  we  may  infer  that 
the  findings  were  satisfactory  to  both  parties  and  in  fact 
are  as  broad  as  the  evidence  warranted.  At  all  events  we 
cannot  review  the  action  of  the  court  in  not  specially  finding 
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upon  the  question  of  negligence  when,  as  in  this  case,  the 
pleadings  support  the  judgment  upon  another  theory,  and 
where  there  is  no  complaint  made  that  the  findings  are  not 
supported  by  the  evidence,  or  that  the  court  failed  to  find 
upon  a  material  issue.  Taking  the  pleadings,  the  findings, 
and  conclusions  of  law  together,  it  is  beyond  doubt  that  the 
case  was  tried  and  determined  upon  the  theory  that  respond- 
ent, as  a  common  carrier,  in  receiving  the  goods  in  question 
for  transportation,  became  an  insurer  of  their  safe  delivery 
at  Salt  Lake  City,  and  that  in  case  of  respondent  failing  to 
deliver  them  safely  regardless  of  all  negligence  on  its  part  it 
nevertheless  was  liable  to  appellant  for  the  agreed  value  of 
the  goods.  In  other  words,  the  court,  under  the  issues,  held 
respondent  liable  upon  its  contract  as  an  insurer,  and  not  as 
a  tortfeasor  for  negligence  or  misconduct.  Upon  the  other 
hand,  the  court  held  that  under  the  contract  the  appellant 
was  bound  by  the  value  of  the  goods  as  stipulated  therein. 

In  view  of  the  foregoing,  the  doctrine  contained  in  the 
quotation  taken  from  the  headnotes  of  the  Houtz  Case,  supra, 
has  no  application.  This  case,  however,  falls  squarely  within 
another  rule  which  is  also  refc^rred  to  in  the  Houtz  Case, 
namely,  that  a  common  carrier  of  property  by  a  fair 
and  reasonable  contract,  when  fairly  entered  into  may  4 

in  advance  limit  his  common-law  liability  as  an  in- 
surer of  the  property  received  for  and  transported  by  him. 
See,  also,  upon  this  point  Benson  v.  0.  8.  L.  R.  Co.,  35  Utah 
241 ,  99  Pac,  where,  at  page  1074,  numerous  cases  upon  this 
point  are  cited  by  Mr.  Justice  McCarty.  There  was  no  issue 
in  this  case  that  the  contract  was  obtained  by  fraud  or  mis- 
representation. The  contract  was  entered  into  as  contracts 
frequently  are  by  one  of  the  parties  omitting  or  neglecting  to 
read  it  before  signing  it.  That  a  party  may  be  bound 
by  the  terms  of  a  contract  which  he  did  not   read  is  5 

elementary,  and  in  the  nature  of  things  must  be  so.  In 
this  case,  therefore,  there  was  a  special  agreement  by  which 
the  value  of  the  goods  to  be  transported  was  fixed  and  which 
the  shipper  signed  when  the  goods  were  received  for  shipment 
by  the  carrier,  and  in  which  agreement  the  shipper  also 
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stipulated  that,  by  reason  of  the  reduced  freight  charges,  the 
goods  should  be  transported  at  the  shipper's  risk.  The  court 
construed  this  contract  to  mean  that  in  consideration  of 
the  reduced  freight  charges  appellant  could  recover  only 
the  value  of  the  goods  as  fixed  in  the  agreement  of  shipment. 
Counsel  does  not  complain  that  the  court  misconstrued  this 
contract,  but  what  he  complains  of  is  that  the  court  erred 
in  enforcing  it.  In  this  connection  it  is  contended  that  the 
valuation  of  five  dollars  per  hundredweight  was  upon  its 
face  fraudulent  because  household  goods  are  necessarily 
worth  more  than  that  amount  per  hundredweight.  When 
recourse  is  had  to  the  description  of  the  goods  as  contained 
in  the  complaint,  we  think  this  contention  is  not  well  founded. 
The  household  goods  are  described  as  a  "roll  of  carpet,  in- 
cluding one  feather  bed.'^  A  "roll  of  carpet"  is  very  in- 
definite both  as  to  quality  and  valua  It  may  well  be  that  a 
given  roll  of  carpet  may  be  of  great  weight  but  of  small 
value.  By  simply  looking  at  it  it  may  well  be  that  no 
one  could  tell  its  real  value;  at  least,  there  is  absolutely 
nothing  in  this  record  from  which  it  is  made  to  appear  that 
the  respondent's  agent  knew,  or  was  in  possession  of  informa- 
tion f^om  which  he  ought  to  have  known,  the  real  value  of 
the  "roll  of  carpet."  The  feather  bed  was  "included"  in  the 
roll  of  carpet.  It  does  not  even  appear  that  the  agent  knew 
that  there  was  a  feather  bed ;'  nor  is  there  anything  to  show 
that  the  agent  knew  the  contents  of  the  three  boxes,  except 
that  they  contained  "household  goods."  Counsel's  contention 
that  from  these  meager  facts  and  circumstances  we  should 
hold  as  a  matter  of  law  that  respondent's  agent  knew  the 
real  value  of  the  goods,  and  that  the  contract  limiting  their 
value  was  entered  into  without  regard  to  the  real  value 
thereof,  is  clearly  untenable.  It  was  an  easy  matter  for 
counsel  to  have  alleged  the  facts  in  this  regard,  and  thus 
have  given  the  respondent  an  opportunity  to  join  issue  with 
appellant  with  respect  thereto,  and,  in  such  event,  to  have 
the  court  find  the  facts  in  accordance  with  the  evidence. 
Such  a  course  would  have  been  fair  to  all  concerned,  and 
would  have  presented  the  question  for  review. 
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In  addition  to  all  this,  the  court  finds  that  the  shipment 
included  wearing  apparel.     Nothing  is  said  about  wearing 
apparel  in  the  complaint,  and  whether  the  respondent's  agent 
knew  that  the  roll  of  carpet  or  a  box  contained  wear- 
ing apparel  is  not  made  to  appear.     Nor  can  it  be  6 
determined  from  the  findings  or  otherwise  how  much 
of  the  value  found  by  the  court  consisted  of  wearing  ap- 
pareL    We  are  hardly  prepared  to  hold  that  wearing 
apparel   is   necessarily  included    within  the  general           7 
term  "household  goods"  when  the  question  of  good 
faith  or  fraud  is  involved  in  fixing  the  value  of  such  goods. 

Nor  can  we  agree  with  coimsel  for  appellant  that  the 
contract  is  forbidden,  and  therefore  void  by  reason  of  what 
is  contained  in  Act  Feb.  4,  1887,  c.  104,  sec  20,  24  Stat.  386 
(U.  S-  Comp.  St.  1901,  p.  3169),  as  amended  by  Act  June 
29,  1906,  c  3591,  sec.  7,  34  Stat.  593  (U.  S.  Comp.  St. 
Supp.  1909,  p.  1163),  and  as  found  in  section  6440  of 
Pierce's  United  States  Code  of  1910.  It  is  clear  that  the 
provisions  of  the  section  just  referred  to  were  not  intended 
to  cover  contracts  like  the  one  in  question.  The  construction 
and  application  of  that  section  was  squarely  presented  to  and 
decided  by  the  Supreme  Court  of  New  York  in  the  case  of 
Oreenwaldv.  Weir,  130  App.  Div.  696,  115  N.  T.  Supp.  311, 
decided  March  5,  1909.  In  that  case  it  is  held  that  the  sec- 
tion just  referred  to  has  no  application  to  contracts  like  the 
one  in  question.  In  the  headnote  of  that  case  it  is  also 
said: 

"Where  the  written  receipt  constituting  a  contract  of  shipment 
contains  a  clauBe  by  which  the  shipper  agrees  that  the  value  of  the 
property  is  not  more  than  a  stated  sum  unless  a  different  value  is 
stated,  and  no  greater  value  is  stated,  the  shipper  stipulates  and 
represents,  as  one  of  the  terms  of  the  contract,  that  the  goods  are 
not  of  a  greater  value  than  the  sum  stipulated,  and  is  estopped  from 
claiming  In  case  of  loss  that  the  value  was  greater." 

We  can  see  no  good  reason  why  a  shipper  should  not  be 
bound  by  a  contract  if  fair  and  reasonable,  and,  when  fairly 
entered  into,  in  which  he  agrees  that,  in  consideration 
of  a  reduction  of  the  freight  charges,  the  carrier  shall  8 
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be  released  from  liability  in  ease  of  loss  except  for  the 
value  agreed  upon.  No  doubt  if  such  an  agreement  were 
entered  into  for  ulterior  purposes,  or  if  based  upon  fraud 
or  misrepresentation  of  any  kind,  and  such  an  issue  were 
presented  and  sustained,  no  court  would  enforce  such  a  con- 
tract. In  the  absence  of  any  evidence  involving  bad  faith, 
and  where  the  contract  is  neither  opposed  to  public  policy 
nor  prohibited  by  statute,  the  courts  cannot  declare  it  void. 

The  question  whether  contracts  like  the  one  passed  on  are 
enforceable  in  cases  where  the  property  is  lost  through  the 
negligence  or  misconduct  of  the  carrier  or  its  agents  is  not 
involved,  and  hence  is  not  passed  on. 

In  view  of  the  whole  record,  the  judgment  ought  to  be, 
and  it  accordingly  is,  affirmed,  with  costs  to  respondent 

STEAUP,  C.  J.,  and  McCAETY,  J.,  concur. 


STATE  ex  reL  GRANT  v.  FIRST  JUDICIAL  DISTRICT 
COURT  et  aL 

No.  2113.    Decided  September  3,  1910   (110  Pac.  981). 

1.  Appeal  and  Ebbob — Tims  fob  Appeaxjng.  When  a  statute  pro- 
vides that  an  appeal  may  be  taken  within  a  specified  time  after 
the  service  of  notice  of  the  rendition  or  entry  of  judgment,  a 
party  seeking  to  limit  the  time  of  appeal  is  held  to  strict  com- 
pliance with  the  statute,  though  the  party  entitled  to  notice 
has  actual  knowledge  of  the  judgment^     (Page  140.) 

2.  Appeal  aih)  Ebbob— Time  fob  Appealing — ^Waiveb.  Where  one's 
right  to  appeal  is  limited  from  the  date  of  notice  to  him  of 
the  judgment,  he  may  waive  the  notice,  setting  the  limitation 
in  motion,  as  where  one  moves  to  stay  execution  or  by  other 
direct  proceeding  attacks  the  judgment     (Page  141.) 

3.  Justices  or  the  Peace  —  Appeal  —  Limitations  —  Waiveb.  By 
moYing  to  set  aside  a  justice's  judgment  against  him,  defendant 


^  Bur  lock  Y.  Shupe,  5  Utah,  429,  17  Pac  19;  Mercantile  Co.  t. 
Glenn,  6  Utah,  139,  21  Pac.  500. 


Digitized  by 


Google 


State  ex  rel.  v.  District  Court  et  ai..    139 

y^ived  notice  of  the  judgment,  within  Comp.  Laws  1907,  sec. 
3744,  requiring  an  appeal  to  be  taken  within  thirty  days  after 
Buch  notice,  and  the  time  for  appeal  commenced  to  run  from 
the  date  of  the  motion.     (Page  143.) 

Application  by  the  State  of  Utah,  on  the  relation  of  Louis 
Grantj  or  a  writ  of  prohibition  against  the  First  Judicial 
District  Court  and  others. 

Alternate  writ  made  perpetual. 

B.  H.  Jones  for  plaintiff. 

J.  D.  Call  for  defendants. 

McCAETY,  J. 

On  May  21,  1908,  Louis  Grant,  relator  herein,  commenced 
an  action  in  the  Justice's  Court  of  Bear  River  Precinct,  Box 
Elder  County,  Utah,  against  Daniel  Jeppesen,  to  recover  the 
possession  of  a  certain  horse,  or  for  judgment  in  the  sum  of 
one  hundred  and  fifty  dollars,  the  alleged  value  thereof,  in 
case  a  delivery  could  not  be  had.  Jeppesen  filed  an  answer 
to  the  complaint,  and  on  March  27,  1909,  a  trial  was  had 
to  a  jury  and  a  verdict  in  favor  of  Grant,  the  plaintiff,  was 
returned.  On  March  29,  1909,  Jeppesen  filed,  in  the  jus- 
tice's court  in  which  the  action  was  tried,  a  written  motion, 
in  which  he  moved  the  court  "for  an  order  vacating  and 
setting  aside  the  judgment  herein,  and  declaring  the  same 

null  and  void  and  without  any  force  or  effect " 

The  motion,  after  setting  forth  the  grounds  upon  which  it  was 
based,  concluded  as  follows:  "That  the  said  action  be  dis- 
missed, and  that  the  defendant  have  judgment  for  costs  in 
this  case."  On  the  same  day  (March  29,  1909),  that  the 
motion  attacking  the  judgment  was  filed,  the  justice  of  the 
peace  denied  the  same.  On  May  12,  1909,  forty-four  days 
after  the  order  overruling  the  motion  to  set  aside  the  judg- 
ment was  made  and  entered,  Jeppesen  attempted  to  appeal 
the  case  to  the  district  court  of  Box  Elder  County,  Utah, 
by  filing  his  notice  of  appeal  in  the  said  court     Belator, 
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Louis  Grant,  filed  a  motion  in  the  district  court  to  dismiss 
the  appeal  on  the  ground:  "That  the  notice  of  appeal  was 
not  served  and  filed  within  thirty  days  after  notice  of  rendi- 
tion of  judgment."  The  motion  to  dismiss  was  overruled. 
Thereupon  relator  applied  to  this  court  for  a  writ  of  prohibi- 
tion to  arrest  and  prohibit  further  proceedings  by  the  district 
court. 

It  is  conceded  that  no  notice  of  the  entry  of  judgment 
rendered  in  the  justice's  court  was  given  to  the  defendant 
Jeppesen,  as  required  by  section  3744,  Comp.  Laws  1907, 
which,  so  far  as  material  here,  provides:  "Any  person  dis- 
satisfied with  a  judgment  rendered  in  a  justice's  court, 
whether  the  same  was  rendered  on  default  or  after  trial, 
may  appeal  therefrom  to  the  district  court  of  the  county 
at  any  time  within  thirty  days  after  the  rendition  of  any 
final  judgment  Notice  of  the  entry  of  judgment  must  be 
given  to  the  losing  party  by  the  successful  party  either  per- 
sonally or  by  publication,  and  the  time  of  appeal  shall  date 
from  the  service  of  said  notice." 

Relator  contends  that  Jeppesen,  by  filing  his  motion  in 
the  justice's  court  to  set  aside  the  judgment  and  obtaining 
a  ruling  thereon,  waived  service  of  notice  of  the  entry  of 
judgment.  On  the  other  hand,  it  is  contended  on  behalf 
of  the  defendants  that  Jeppesen  had  thirty  days  in  which 
to  take  an  appeal  from  the  time  of  service  on  him  of  the 
entry  of  judgment  as  required  by  the  foregoing  provision 
of  the  statute,  and  that  the  filing  of  the  motion  to  vacate 
and  set  aside  the  judgment  did  not  constitute  a  waiver  of 
such  notice,  and,  as  no  notice  was  given  of  the  entry  of  judg- 
ment as  required  by  statute,  the  appeal  was  taken  in  time. 

The  rule,  as  declared  by  the  weight  of  authority,  seems 
to  be  that,  when  a  statute  provides  that  an  appeal  may  be 
taken  within  a  specified  time  after  the  service  of  notice  of 
the  rendition  or  the  entry  of  judgment,  a  party  seeking  to 
limit  the  time  of  appeal  is  held  to  strict  compliance 
with  the  statute.     The  party  entitled  to  notice  may  1 

have  actual  knowledge  that  the  judgment  has  been 
rendered,  but  this  alone  is  not  sufficient  to  set  the  statute 
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running.  (4  Enc.  L.  &  P.  125,  127 ;  2  Cyc.  799 ;  2  Enc.  PI. 
&  Pr.,  251;  1  Spelling,  New  Tr.  &  App.  Pr.,  362;  Hayne, 
New  Tr.  &  App.  79 ;  Fomi  v.  Yoell,  99  Cal.  173,  33  Pac. 
887 ;  Gardner  v.  Stare,  135  Cal.  118,  67  Pac.  5 ;  Mallory  v. 
See,  129  Cal.  356,  61  Pac.  1123 ;  Bwrloch  v.  Shwpe,  5  Utah 
429,  17  Pac.  19 ;  Mercantile  Co.  v.  Qlenn,  6  Utah  139,  21 
Pac.  500.) 

But  these  same  authorities  also  hold  that  the  party  claim- 
ing to  be  aggrieved  by  the  judgment  may  waive  the  giving 
of  notice  and  by  his  own  act  set  the  statute  runniilg. 
Where,  for  example,  a  party  dissatisfied  with  a  judg-  2 

ment  files  a  motion  for  a  stay  of  execution,  or  by 
other  direct  proceeding  attacks  the  judgment,  and  invokes  the 
action  of  the  court  to  relieve  him,  either  wholly  or  in  part, 
from  the  effect  thereof,  he  will  be  deemed  to  have  waived 
service  of  notice. 

In  1  Spelling,  New  Tr.  &  App.  Pr.,  sec.  363,  the  author, 
discussing  the  question  of  waiver  of  notice,  says: 

"It  may  not  only  be  waived,  but  the  party  entitled  to  notice 
may  do  that  which  will  estop  him  from  denying  that  he  has  not 
been  notified  of  the  decision  according  to  the  statutory  require- 
ments. But  even  in  that  case  his  act  may  with  propriety  be  spoken 
of  as  waiver.  It  constitutes  a  clear  case  of  waiver  for  the  movant 
to  serve  and  file  his  notice  of  Intention,  or  file  any  paper  reciting 
the  filing  of  flndingi,  ivithout  wctiting  to  receive  notice  of  the  deci- 
fion."     (Italics  ours.) 

Gardner  v.  Stare,  supra,  was  a  case  in  which  the  defendant, 
on  the  same  day  that  the  judgment  was  entered,  applied  for 
and  obtained  an  order  staying  execution  upon  the  judgment 
and  served  notice  of  such  order  upon  all  parties  to  the  action. 
On  the  appeal  it  was  held  that  these  facts  constituted  a  waiver 
by  defendant  of  written  notice  of  the  decision.  In  the  course 
of  the  opinion  it  is  said : 

"A  written  admission  by  the  party  entitled  to  notice,  of  knowl- 
edge that  the  decision  had  been  made,  filed  with  the 
clerk,  or  entered  upon  the  minutes  of  the  court,  would 
■upersede  the  necessity  of  giving  such  notice;  and  a  motion  to 
the  court  or  other  proceeding  by  a  party,  with  reference  to  the 
decision,  which  presumes  his  knowledge  that  it  has  been  made. 
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and  by  which  he  seeks  to  protect  his  own  interest  against  the  rights 
of  the  other  party  under  the  decision,  will  be  regarded  as  a  waiver 
of  his  right  to  a  notice  of  the  decision.  ...  In  the  present 
case,  the  action  of  the  appellant  in  asking  for  a  stay  of  execution 
upon  the  judgment  was  a  recognition  by  her  that  the  decision  had 
been  made,  and  an  implied  admission  of  her  knowledge  thereot 
and,  being  incorporated  into  the  records  of  the  case,  bound  her  as 
fully  as  if  she  had  given  a  written  admission  of  a  notice  of  the 
decision." 

In  Hayne,  New  Tr.  &  App.  p.  79,  the  doctrine  is  illustrated 
in  the  following  language: 

"As  above  stated,  the  notice  must  be  in  writing.  But  notice 
may  be  waived.  That  it  may  be  waived  by  written  stipulation 
admits  of  no  question,  for  a  party  may  waive  any  act  Intended  for 
his  own  benefit  But  the  decisions  seem  to  go  further,  and  to  be 
to  the  effect  that  notice  may  be  waived  by  the  conduct  of  the  party, 
without  a  stipulation.  Thus,  where  the  moving  party  gives  his 
notice  of  Intention  without  waiting  for  notice  of  decision,  he  thereby 
waives  notice  of  decision,  and  if  one  be  subsequently  given  it  serves 
no  purpose."  And  again,  on  page  81  of  the  same  work,  the  author 
says:  "The  language  of  some  of  the  opinions,  however,  lends  some 
countenance  to  the  idea  that  mere  knowledge  of  the  rendition  of  the 
decision  is  the  equivalent  of  notice.  It  is  certainly  true  that  for 
some  purposes  the  law  considers  knowledge  the  equivalent  of  notice; 
but  this  does  not  hold  in  all  cases.  And  it  does  not  seem  that  the 
provision  of  the  statute  that  the  time  to  give  notice  of  intention 
begins  to  run  from  notice  of  the  decision,  and  that  'notices  must  be 
in  writing*  means  that  mere  knowledge  is  notice.  Where  the  party 
not  only  has  knowledge  but  acts  upon  such  knowledge,  and  such 
action  appears  of  record,  there  is  a  distinct  act  of  waiver — the 
written  notice  which  would  otherwise  have  been  necessary  is  dis- 
pensed with  by  the  act  of  the  party.  But  in  order  to  constitute  a 
waiver  there  must  be  some  act.  Mere  knowledge  is  not  an  act  .  .  . 
And  it  is  certainly  true  that  notice  may  be  waived  by  acting  npon 
knowledge  of  the  decision." 

And  this  seems  to  be  the  rule  in  this  jurisdiction.  In  the 
case  of  Bvrloch  v.  Shupe,  supra,  it  is  said:  ^^Where  the 
party  has  knowledge,  and  acts  in  the  manner  pointed  out  in 
the  statute  as  to  follow  the  notice,  there  would  be  a  good 
reason  to  treat  his  action  as  waiver  of  the  notice,  or  as 
equivalent  to  the  notice.  But  we  are  not  prepared  to  say 
that  anything  short  of  doing  something  which  the  statute 
points  out  as  to  follow  or  be  preceded  by  the  notice,  would 
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be  or  could  be  treated  as  a  waiver  of  the  notice.  The  party 
must  do  some  a£5nnative  act  pointed  out  in  the  statute  aa 
not  necessary  to  be  done  until  after  the  notice."  This  case  is 
cited  with  approval  and  the  doctrine  therein  announced  re- 
aflBnned  in  the  case  Everett  v.  Jones,  32  Utah  489,  91  Pac. 
360,  recently  decided  by  this  court. 

Upon  the  authority  of  these  two  cases,  which,  as  we  have 
pointed  out,  are  in  harmony  with  the  weight  of  au- 
thority, we  are  constrained  to  hold  that  Jeppesen,  3 
by  filing  his  motion  in  the  justice^s  court  to  set  aside 
the  judgment  and  to  have  the  same  declared  null  and  void, 
waived  service  of  notice.  It  therefore  necessarily  follows 
that  the  time  for  taking  an  appeal  commenced  running  from 
the  date  of  the  filing  of  the  motion,  and,  as  the  notice  of 
appeal  was  not  filed  within  thirty  days  thereafter,  the  district 
court  failed  to  acquire  jurisdiction  of  the  action  except  to 
dismiss  the  same. 

The  alternative  writ  of  prohibition  heretofore  issued  by 
this  court  in  the  cause  is  continued  in  force  and  made  per- 
petual The  costs  of  this  proceeding  to  be  taxed  against  de- 
fendant Daniel  Jeppesen. 


STRAUP,  C.  J.,  and  FEICK,  J.,  concur. 


STATE  V.  LAY. 

No.  2117.    Decided  September  3,  1910   (110  Pac.  987). 

L  CRiMCf AL  Law — ^AccoifPLiCE's  Testimony — Ck)RBOBOKATioN.  Under 
Comp.  Laws  1907,  sec.  4862,  providing  that  a  conviction  shall 
not  be  had  on  the  testimony  of  an  accomplice,  unless  he  is  cor- 
roborated by  other  evidence  which  In  itself,  and  without  the 
aid  of  the  testimony  of  the  accomplice,  tends  to  connect  de- 
fendant with  the  commission  of  the  offense;  and  the  corrobora- 
tion shall  not  be  sufficient  if  it  merely  shows  the  commission 
of  the  offense  or  the  circumstances  thereof,  while  the  corrobo« 
rating  evidence  need  not  be  sufficient  of  itself  to  support  a 
conviction,  and  need  not  corroborate  the  accomplice's  testimony 
on  every  material  point,  it  must,  in  and  of  itself,  tend  to  con- 
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nect  defendant  with  the  commission  of  the  offense,  and  it  is  not 
enough  that  it  casts  a  mere  suspicion  only  on  him.^  (Page 
146.) 

2.  Criminal  Law — ^Accompuce's  Tkstimont — Cobbobobation.  Tes- 
timony of  an  accomplice  is  not  corroborated,  as  required  by 
C.  L.  1907,  sec.  4862,  by  evidence  which  merely  shows  that 
defendant  had  a  room  next  to  that  of  the  alleged  accomplice 
in  a  hotel;  that  some  time  after  his  alleged  commission  of 
adultery  with  her  he  was  seen  walking  with  her  from  a  drug 
store,  on  which  occasion,  according  to  her  testimony,  she  merely 
informed  him  that  she  was  pregnant;  and  that  he  told  another 
that  he  then  told  her  that  if  it  were  he,  referring  to  the 
pregnancy,  he  would  do  the  right  thing.     (Page  148.) 

3.  Criminal  Law — Accomplice's  Testimony — Ck)BBOBOBATioN.  Kven. 
if  mere  opportunity  were  in  and  of  itself  an  incriminating 
circumstance,  so  that  it  could  constitute  corroboration  of  an 
accomplice,  opportunity  to  commit  adultery  is  not  shown  by 
the  mere  fact  that  defendant  had  a  room  next  to  that  of  a  female 
in  a  hotel,  the  doors  of  which  rooms  opened  on  the  same  haU. 
(Page  149.) 

Appeal  from  District  Court,  Sixth  District;  Hon.  John 
F.  Chidester,  Judge. 

Phil  R  Lay  was  convicted  of  adultery,  and  appeals. 

Reversed^  with  directions  fob  new  trial. 

W.  F.  Knox  for  appellant. 

A.  B.  Barnes  Attorney-General,  for  the  State. 

McCARTY,  J. 

Appellant  was  convicted  of  the  crime  of  adultery  in  the 
district  court  of  Garfield  County.  The  act  was  alleged  to 
have  been  committed  in  said  county  on  March  15,  1908*  A 
sentence  of  two  and  one-half  years  in  the  state  prison  was 
imposed. 

The  only  evidence  tending  to  incriminate  appellant  and 
connect  him  with  the  crime  charged  was  that  given  by  the 


^SUte  T.  Spencer,  15  Utah,  154;  SUte  r.  James,  32  Utah,  152. 
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prosecutrix.  She  testified  that  from  the  last  of  Febru- 
ary, 1908,  until  some  time  in  May  of  the  same  year  she 
was  employed  at  the  Cameron  Hotel,  in  Panguitch,  Gar- 
field County,  Utah;  that  during  this  time  appellant  roomed 
and  boarded  at  the  same  hotel;  that  phe  became  "slightly 
acquainted''  with  him;  "at  this  time  (referring  to  about 
March  1,  1908)  I  had  never  spoken  to  Mr.  Lay,  just  waited 
on  him  at  the  table  ;'^  that  on  the  evening  of  March  11th 
Lay  came  to  her  room  at  the  hotel  and  had  sexual  intercourse 
with  her,  and  that  on  the  evening  of  the  15th  of  the  same 
month  he  again  came  to  her  room,  and  that  they  repeated  the 
act;  that  as  a  result  of  these  relations  she  became  pregnant, 
and  on  December  14,  1909,  gave  birth  to  a  child;  that  she 
was  a  married  woman,  and  was  married  to  her  husband  in 
Idaho  on  June  11,  1906;  that  she  left  her  husband  in 
Idaho  and  came  to  Panguitch;  that  at  the  time  of  her 
illicit  relations  with  appellant  she  was  not  and  had  not  been 
living  with  her  husband  for  some  two  years;  that  about  a 
month  after  appellant  was  at  her  room  on  the  occasions 
referred  to  she  discovered  that  she  was  in  "the  family  way.'^ 
and  so  informed  appellant  about  May  15,  1909;  that  shfl 
met  him  in  a  drug  store  at  Panguitch,  and  that  they  walked 
from  the  drug  store  in  the  daytime  along  one  of  the  public 
streets  of  the  tovm;  that  during  the  walk  she  informed  him 
of  her  condition,  and  that  he  advised  her  to  "get  a  quarterns 
worth  of  something  and  take  eight  drops  of  it;"  that  she 
declined  to  "take  the  stuff;"  "that  (quoting  her  literally) 
he  said  if  he  could  he  would  get  a  divorce  for  his  wife  and 
one  for  me  in  June  and  I  told  him  I  didn't  want  a  divorce ;" 
that  this  conversation  took  place  near  the  home  of  Thomas 
Haycock,  sheriff  of  Garfield  County. 

The  Attorney  General  contends  that  this  testimony  given 
by  the  prosecutrix,  the  alleged  accomplice  of  appellant  in 
the  crime  charged,  was  corroborated  by  the  testimony  of 
Thomas  Haycock,  who  was  called  as  a  witness  for  the  state. 
Haycock  testified  that  he  saw  the  prosecutrix  and  appellant 
pass  by  his  home  together  on  the  occasion  referred  to  by  the 
38  UUh— 10 
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prosecutrix  in  her  testimony;  that  at  the  time  he  arrested 
appellant  he  had  a  conversation  with  him  in  regard  to  what 
was  said  by  the  prosecutrix  and  the  appellant  upon  that  occa- 
sion. The  testimony  of  the  sheriff  touching  this  is  as  fol- 
lows: ^^I  asked  him  what  they  went  up  there  for,  and  he 
said  they  went  up  there  to  talk  it  over.  ...  I  asked  Lay 
if  she  did  not  tell  him  she  was  in  the  family  way,  and 
he  said,  *No ;'  that  she  did  not  tell  him  that  she  was,  but  that 
she  thought  she  was.  I  said,  'Well,  you  promised  to  marry 
her  if  she  was  didn't  you?'  He  said,  'No;  but  I  told  her 
that,  if  it  was  me,  I  would  do  the  right  thing.'  "  The  wit- 
ness further  testified :  "I  remember  in  the  evening  another 
remark  he  made.  We  were  talking  about  the  affair,  and  he 
said  the  last  time  he  was  in  Panguitch  that  his  wife  said  to 
him:  Thil,  that  smooth  tongue  of  yours  will  get  you  in 
trouble.'  "  Other  testimony  was  introduced  by  the  state, 
but  it  in  no  way  tended  to  connect  appellant  with  the  com- 
mission of  the  crime  charged ;  hence  it  is  unnecessary  for  us 
to  refer  to  it. 

Appellant  requested  the  court  to  instruct  the  jury  to  re- 
turn a  verdict  of  not  guilty.  The  refusal  of  the  court  to  so 
instruct  the  jury  is  assigned  as  error.  Section  4862,  Comp. 
Laws  1907,  provides:  "A  conviction  shall  not  be  had  on 
the  testimony  of  an  accomplice,  unless  he  is  corroborated  by 
other  evidence  which  in  itself,  and  without  the  aid  of  the 
testimony  of  the  accomplice,  tends  to  connect  the  defendant 
with  the  commission  of  the  offense;  and  the  corroboration 
shall  not  be  sufficient  if  it  merely  shows  the  commission  of 
the  offense  or  the  circumstances  thereof."  Under  this 
statute,  the  jury  has  no  legal  right  to  convict  a  de-  1 

fendant  upon  the  uncorroborated  testimony  of  an 
accomplice,  even  though  they  believe  the  testimony  of  the 
accomplice  to  be  true  as  to  every  material  fact,  and  are  con- 
vinced by  it  of  the  guilt  of  the  defendant  beyond  a  reason- 
able doubt.  {People  v.  Claugh,  73  Cal.  348,  15  Pac  5; 
State  V.  Carr,  28  Or.  389,  42  Pac.  215;  Underbill,  Crim. 
Ev.,  p.  93.)  It  is  not  essential,  however,  that  the  corrobora- 
tive evidence  shall  be  sufficient  of  itself  to  support  a  verdict 
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of  guilty;  nor  is  it  essential  that  the  testimony  of  the  ac- 
complice be  corroborated  on  every  material  point.  It  is 
sufficient  if  the  testimony  of  the  accomplice  is  corroborated 
as  to  some  material  fact,  and  that  the  corroborative  evi- 
dence in  and  of  itself,  and  "without  the  aid  of  the  testimony 
of  the  accomplice,  tends  to  connect  the  defendant  with  the 
commission  of  the  offense."  (State  v.  Spencer,  15  Utah,  154, 
49  Pac.  304.)  In  12  Cyc.  456,  the  rule  is  well  and  tersely 
stated  as  follows: 

"It  is  necessary,  however,  that  the  evidence  corroborating  an 
accomplice  shall  connect  or  tend  to  connect  defendant  with  the 
commission  of  the  crime.  Corrohorative  evidence  i9  insufficient 
where  it  merely  casts  a  grave  suspicion  on  the  accused.  It  must 
not  only  show  the  commission  of  the  oftense  and  circumstances 
thereof,  but  must  also  implicate  the  accused  in  it.  .  .  .  But 
where  the  circumstances  when  proved,  taken  separately  or  collec- 
tively, are  consistent  with  the  innocence  of  the  accused,  there  is 
no  corroboration,  and  a  verdict  of  conviction  based  thereon  will  be 
set  aside."  (Italics  ours.)  And  on  page  457  of  the  same  volume 
it  is  said:  "Evidence  which  shows  no  more  than  that  the  defendant 
and  the  accomplice  were  seen  together  shortly  before  the  crime 
is  not  such  corroboration  as  the  law  requires." 

We  also  invite  attention  to  the  case  of  State  v.  James,  32 
Utah,  152,  89  Pac.  460,  in  which  this  question  was,  to  some 
extent,  involved. 

It  is  contended  on  behalf  of  appellant  that  the  testimony 
of  the  accomplice  in  this  case  (the  prosecutrix)  was  not 
corroborated  by  other  evidence  as  required  by  the  foregoing 
provisions  of  the  statute.  We  think  the  contention  is  well 
founded.  There  is  not  a  scintilla  of  evidence,  except  that 
given  by  the  accomplice,  which  tends  to  show  that  there 
was  any  imdue  intimacy  between  appellant  and  the  prosecu- 
trix in  their  associations  together  either  before  or  after  the 
time  when  it  is  alleged  the  offense  was  committed.  Mr. 
Cameron,  the  proprietor  of  the  hotel,  was  called  as  a  witness 
for  the  state,  and  testified  that  he  had  not  seen  the  appellant 
"pay  any  attention  to"  the  prosecutrix.  And  the  only  time 
they  were  seen  in  each  other's  presence,  except  when  appel- 
lant appeared  in  the  dining  room  of  the  hotel  in  company 
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'With  other  people  to  get  his  meals,  was  when  they  left  the 
drug  store  and  walked  a  short  distance  along  one  of  the 
public  streets  of  Panguitch  in  the  daytime  on  the  occasion 
referred  to  by  Haycock  and  the  prosecutrix  in  their  testi- 
mony. It  must  be  conceded  that  under  these  circum- 
stances there  was  nothing  in  that  incident  that  could  2 
with  the  utmost  stretch  of  the  imagination  be  con- 
strued as  evidence  of  appellant's  guilt.  Nor  was  it  a  cir- 
cumstance which  in  the  remotest  degree  tended  to  connect 
him  with  the  commission  of  the  offense  when  considered  in 
connection  with  the  statement  made  by  appellant  to  Haycock 
to  the  effect  that  he  told  the  prosecutrix  that  if  it  were  he, 
referring  to  her  pregnancy,  he  would  do  the  right  thing. 
This  statement,  as  the  record  now  stands,  was  more  in  the 
nature  of  a  denial  than  a  confession  of  guilt.  It  was  not 
shown  that  this  remark  was  induced  by  any  charge  or  ac- 
cusation made  against  appellant  by  the  prosecutrix.  In  fact, 
her  testimony  shows  that  she  merely  informed  appellant  of 
her  condition.  She  did  not  suggest  nor  even  intimate,  so  far 
as  shown  by  the  evidence,  that  appellant  was  responsible  for 
her  condition,  or  that  he  had  had  sexual  intercourse  with 
her. 

It  is  contended  that  the  facts  and  circumstances  disclosed 
by  the  testimony  of  witnesses  other  than  the  accomplice 
tends  to  show  that  apj)ellant  had  an  opportunity  to  commit 
the  crime  of  which  he  stands  convicted,  and  that  this  was 
a  sufficient  corroboration  of  the  testimony  of  the  accomplice 
to  uphold  the  judgment  of  conviction.  Of  course,  the  ability 
and  opportunity  of  a  defendant  to  commit  the  particular 
crime  for  which  he  is  on  trial  may  always  be  shown  in  connec- 
tion with  other  facts  to  establish  his  guilt;  but  we  know  of 
no  rule  of  law  which  holds  that  the  mere  opportunity  to 
commit  a  crime  is  in  and  of  itself  an  incriminating  circum- 
stance. In  this  case,  however,  there  is  no  evidence,  other 
than  that  given  by  the  accomplice,  tending  to  show  that  ap- 
pellant had  an  opportunity  to  commit  the  crime.  True,  the 
evidence  shows  that  during  a  part  of  the  time  appellant  was 
stopping  at  the  Cameron  Hotel  he  occupied  a  room  next 


Digitized  by 


Google 


State  v.  Lay.  149 


to  the  room  occupied  by  the  prosecutrix,  and  that  each  of 
those  rooms  was  entered  from  a  hallway  that  extended 
through  the  upper  part  of  the  building.  It  is  insisted  on 
behalf  of  the  state  that  the  close  proximity  of  the  rooms  to 
each  other  is  in  and  of  itself  sufficient  to  show  that 
appellant  "had  the  opportunity  to  commit  the  crime.  3 

We  do  not  think  so.  There  is  no  evidence,  except 
that  of  the  accomplice,  which  in  any  way  tends  to  show  that 
appellant  was  ever  in  or  that  he  had  access  to  the  room  oc- 
cupied by  the  prosecutrix.  And  there  is  no  evidence  that 
any  one  ever  saw  him  going  to  or  returning  from  the  room. 
Therefore  the  contention  that  appellant  had  the  opportimity 
to  commit  the  crime  is  not  supported  by  any  evidence  in 
the  case  except  that  given  by  the  accomplice. 

It  must  be  conceded  that  the  admitted  facts  in  the  case 
show  conclusively  that  a  crime  was  committed.  The  fact 
that  the  prosecutrix  had  illicit  relations  with  some  man 
other  than  her  husband,  and  as  a  result  of  these  relations 
gave  birth  to  a  child,  is  no  proof  in  and  of  itself  that  the 
appellant  is  the  guilty  party.  Furthermore,  the  evidence 
shows  that  a  man,  who  was  a  transient  and  a  comparative 
stranger  in  Panguitch,  stopped  at  the  Cameron  Hotel  at 
least  a  part  of  the  time  that  the  prosecutrix  and  appellant 
were  there,  and  the  evidence  tends  to  show  that  this  man 
was  on  much  more  friendly  terms  with  the  prosecutrix  in 
a  social  way  than  was  appellant.  According  to  her  own 
testimony,  she  went  to  a  theater  with  this  party,  and  after 
the  theater  was  over  went  walking  with  him.  She  testified : 
'^e  gave  me  a  bottle  of  brandy,  but  I  never  drank  only  when 
I  felt  like  it.  ...  I  would  drink  it  when  I  didn't  feel  well." 
She  also  testified  that  because  of  the  attentions  thus  paid 
her  by  the  party  last  mentioned  her  father  became  very  much 
displeased,  and  "raised  a  row  about  it."  This  evidence,  how- 
ever, has  but  little,  if  any,  bearing  on  the  case,  and  we  would 
not  refer  to  it  were  it  not  for  the  fact  that  much  importance 
is  attached  to  the  part  of  the  evidence  which  it  is  claimed 
tends  to  show  that  appellant  had  an  opportunity  to  commit 
the  crime  charged  in  the  information.    This  evidence  shows 
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that  there  was  at  least  one  other  man  who,  judging  from 
appearances  as  disclosed  by  the  record,  had  as  good  an  op- 
portunity as  did  the  appellant  to  have  unlawful  relations 
with  the  prosecutrix.  In  fact,  it  may  be  fairly  deduced  from 
this  evidence  that  the  other  man  had  had  a  better  oppor- 
tunity. 

While  the  testimony  of  Haycock  and  the  circumstances  of 
appellant  and  the  prosecutrix  walking  together  along  one  of 
the  public  streets  of  Panguitch  might  create  a  suspicion  that 
he  is  probably  guilty  of  the  crime  charged,  yet  facts  and 
circumstances  relied  on  as  corroboration  which  justify  a 
mere  suspicion  only  that  the  accused  may  be  guilty  do  not 
meet  the  requirements  of  the  statute.  (1  Ency.  Ev.,  108; 
People  V.  Williams,  29  Hun  (N.  Y.)  520;  State  v.  Willis, 
9  Iowa,  582 ;  Qillian  v.  State,  3  Tex.  App.  132 ;  People  v. 
Thompson,  50  CaL  480 ;  People  v.  McLean,  84  Cal.  480,  24 
Pac.  32.)  As  stated,  the  corroborating  testimony  must  in 
and  of  itself  tend  to  connect  the  accused  with  the  commis- 
sion of  the  offense;  otherwise,  he  is  entitled  to  an  acquittal 

There  are  other  errors  assigned,  but  they  are  so  wanting 
in  merit  that  we  deem  it  imnecessary  to  discuss  them. 

The  judgment  is  reversed,  with  directions  to  the  trial  court 
to  grant  a  new  trial. 

STEAUP,  J.,  and  FEICK,  J.,  concur. 
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SMYTH  V.  BUTTERS  et  aL,  County  Commissioners. 

No.  2095.    Decided  September  17,  1910  (112  Pac.  809). 

1.  Intoxicating  Liquobs — ^Licenses' — ^Mandamus  to  Compel  Issu- 
ance. Under  Comp.  Laws  1907,  sec.  3641,  providing  that  man- 
damns  may  Issue  to  any  Inferior  tribunal,  board,  etc.,  to  compel 
the  performance  of  an  act  which  the  law  specifically  enjoins 
as  a  duty  resulting  from  an  office,  trust,  or  station,  or  to  compel 
the  admission  of  a  party  to  the  use  and  enjoyment  of  a  right 
or  office  to  which  he  Is  entitled,  and  from  which  he  Is  unlawfully 
precluded.  In  order  to  entitle  one  to  mandamus  compelling  the 
granting  of  a  license  to  sell  Intoxicating  liquors  at  retail  at  a 
particular  place,  he  must  show  that  the  granting  of  a  license 
to  sell  at  that  place  was,  under  the  facts  alleged,  specifically 
enjoined  by  law  on  defendants  as  a  duty  resulting  from  thie 
office  as  county  commissioners,  or  that  their  refusal  unlawfully 
precluded  him  from  the  enjoyment  of  a  right  to  which  he  was 
entitled.     (Page  156.) 

2.  Intoxicating  Liquors — Licenses — ^Duties  of  Officers — Statu- 
TotLY  Pboyision.  Comp.  Laws  1907,  sec.  1242,  provides  that  no 
person  shall  sell  intoxicating  liquors  without  first  obtaining 
from  the  board  of  county  commissioners  a  license  therefor. 
Section  1243  provides  that  the  boards  of  county  commissioners 
in  their  respective  counties  are  authorized  to  grant  licenses  as 
contemplated  in  section  1242,  to  any  person  over  twenty-one 
years  old,  on  an  application  therefor  by  petition  signed  by 
the  applicant  and  filed  with  the  county  clerk.  By  section  1244 
the  county  commissioners  are  given  the  power  to  determine  the 
amount  of  the  license  within  certain  limits,  and  the  time  for 
which  it  is  granted.  Section  1245  provides  that  an  application 
for  a  license  may  be  refused  for  good  cause  in  the  discretion 
of  the  board  of  county  commissioners  of  the  county.  Held,  that 
the  commissioners  are  not  bound  to  issue  a  license  to  every  one 
applying  for  it,  though  the  application  be  made  in  conformity 
with  statute,  and  the  applicant  be  found  to  possess  all  the 
qualifications  requisite  for  the  issuance  of  a  license,  it  being 
within  their  discretion  to  refuse  a  license  under  such  circum- 
stances.^    (Page  158.) 

3.  Intoxicating  Liquors — Licenses — ^Mandamus  to  Compel  Issu- 
ance.   An  applicant  for  license  to  sell  intoxicating  liquors  at 


446. 


» Perry  v.  City  CouncU,  7  Utah,  143,  25  Pac.  739,  998,  11  L.  R.  A. 
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retail  is  not  entitled  to  mandamus  to  compel  the  issuance  of  a 
license  where  the  county  commissioners  have  acted  upon  the 
application  and  refused  it  because  they  are  opposed  to  the 
issuance  of  any  licenses  in  the  county,  mandamus  being  avail- 
able only  as  a  remedy  to  compel  the  commissioners  to  hear 
and  determine  the  application  or  to  issue  the  license  where  they 
have  arbitrarily  or  capriciously  refused  to  issue  it.  (Page 
166.) 

4.  Intoxicating  Liquobs — ^Licenses — Mandamus  to  Compel  Isbu- 
ANCE.  On  an  application  for  mandamus  to  compel  the  issuance 
of  a  license  by  county  commissioners  to  sell  intoxicating  liquors 
at  retail,  an  answer  alleging  that  the  plaintift  in  the  previous 
conduct  of  his  business  knowingly  and  repeatedly  permitted  in- 
toxicating liquors  to  be  sold  on  Sunday  and  permitted  gambling 
to  be  carried  on  on  the  premises  in  violation  of  law,  and  if 
another  license  were  Issued  he  would  continue  to  carry  on  the 
business  with  such  violations  of  law,  stated  a  complete  defense 
to  the  complaint    (Page  167.) 

6.  INTOXICATINO  LiQUORS — ^LlCENSEfr-^MANDAMUS  TO  COMPEE.  ISSU- 
ANCE. In  proceedings  for  mandamus  to  compel  the  issuance  of 
a  license  to  plaintift  to  sell  intoxicating  liquors,  an  order  grant- 
ing plaintifT's  motion  for  judgment  on  the  pleadings  which  in 
eftect  commanded  the  defendants  to  issue  a  license  to  the  plaln- 
tift  as  prayed  for,  was  inconsistent  with  a  judgment  requiring 
the  defendants  to  determine  whether  the  plaintift  has  complied 
with  the  provisions  of  law  relating  to  the  granting  of  licenses, 
whether  or  not  he  is  a  suitable  person  to  whom  a  liquor  license 
should  be  issued  and  whether  for  any  other  reason  the  license 
should  or  should  not  be  granted  and  directing  them  not  to 
refuse  to  grant  the  license  on  the  ground  that  they  were  opposed 
to  the  issuance  of  licenses  to  sell  liquor  in  the  county,  and  such 
judgment  was  not  responsive  to  nor  in  accordance  with  the 
pleadings.     (Page  167.) 

Appeal  from  District  Court,  Second  District ;  Hon.  J.  A. 
Howell,  Judge. 

Action  by  D.  A.  Smyth  for  a  writ  of  mandamus  to  T.  U. 
Butters  and  others,  as  County  Commissioners  of  Morgan 
County. 

Judgment  for  plaintiff.    Defendants  appeal. 

Reversed  and  remaiojed^  with  dikections  to  dismiss 
the  action. 
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N.  J.  Harris,  District  Attorney,  and  Albert  B.  Barnes, 
Attorney  General,  for  appellants. 

A.  0.  Horn  for  respondent. 

STRAUP,  C.  J. 

The  plaintiff  applied  to  the  district  court  for  a  writ  of 
mandate  to  compel  the  defendants,  the  county  commissioners 
of  Morgan  County,  to  grant  him  a  license  to  sell  intoxicat- 
ing liquors  at  retail  at  Devil's  Slide,  in  Morgan  County.  It 
is  alleged  in  the  complaint  that  on  and  prior  to  the  1st  day 
of  March,  1909,  the  plaintiff  was  engaged  in  such  business 
at  such  place  pursuant  to  a  license  theretofore  issued  to  him 
by  the  defendants,  and  that  on  the  day  last  named  he  ap- 
plied to  them  for  a  license  to  there  continue  the  business, 
but  that  they  refused  to  grant  it.  It  is  further  alleged  that 
the  plaintiff  signed  and  filed  a  petition  for  a  license  with  the 
county  clerk  of  Morgan  County  as  provided  by  law,  and  that 
he  also  presented  a  bond  signed  by  himself  and  by  two  good 
and  sufficient  sureties  in  the  sum  of  one  thousand  dollars, 
and  conditioned  as  by  the  statute  provided,  that  he  would 
keep  an  orderly  and  well-regulated  house,  and  would  not 
allow  gambling  with  cards,  dice,  or  other  device  or  imple- 
ments, and  that  he  would  pay  all  damages,  fines,  and  forfei- 
tures which  might  be  adjudged  against  him  under  the  pro- 
visions relating  to  intoxicating  liquors.  It  is  further  alleged 
that  the  application  "was  acted  upon  by  said  defendants  on 
March  1,  1909,  in  due  and  regular  meeting  of  said  board 
of  county  commissioners,  and  by  them  then  and  there  re- 
fused and  not  granted,"  and  that  "such  refusal  was  not  based 
upon  any  defect  in  the  application  nor  upon  any  other  rea- 
son, except  that  said  board  was  opposed  to  the  granting  of 
any  liquor  license  in  said  county,  and  refused  said  applica- 
tion upon  said  ground  and  no  other  ground."  Upon  such 
verified  complaint  the  plaintiff  prayed  that  the  defendants 
be  required  to  issue  him  a  license  to  sell  intoxicating  liquors 
at  Devil^s  Slide,  or  show  cause  why  they  should  not  do  so, 
and  the  district  court  issued  an  alternative  writ  of  mandate 
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commanding  the  defendants,  as  the  county  commissioners  of 
Morgan  County,  to  grant  the  license  to  plaintiff  as  prayed 
for,  or  show  cause  why  they  did  not  do  so. 

The  defendants  filed  a  motion  to  quash  the  writ  and  a  de- 
murrer to  the  complaint  for  want  of  facts.  The  motion  and 
the  demurrer  were  overruled.  The  defendants  then  filed 
an  answer  in  which  they  averred  that  a  large  majority  of 
the  residents  and  taxpayers  of  Morgan  County  was  opposed 
to  the  granting  of  licenses  for  the  sale  of  intoxicating  liq- 
uors at  any  place  within  the  boundaries  of  the  county,  outr 
side  of  the  limits  of  incorporated  cities,  and  that  a  large 
percentage  of  the  residents  and  taxpayers  of  that  county 
had  theretofore  filed  with  the  county  commisioners  written 
protests  against  the  granting  of  any  such  licenses;  that  it 
was  against  the  interests  of  Morgan  County,  and  of  the  resi- 
dents and  taxpayers  thereof,  to  permit  the  sale  of  intoxi- 
cating liquors  at  any  place  within  the  boundaries  of  the 
county,  outside  the  limits  of  incorporated  cities;  that  a  ma- 
jority of  the  residents  and  taxpayers  of  the  precinct  in  which 
the  plaintiff  desired  permission  to  sell  intoxicating  liquors 
was  opposed  to  the  granting  of  a  license  to  sell  intoxicating 
liquors  at  retail  therein;  and  that,  in  the  opinion  of  the 
defendants,  the  permitting  of  such  sales  in  such  precinct  was 
against  the  best  interests  of  the  precinct,  and  of  the  residents 
and  taxpayers  thereof.  It  is  further  alleged  by  them  that 
during  the  time  the  plaintiff  was  engaged  in  the  business  of 
selling  intoxicating  liquors  at  Devil's  Slide,  prior  to  the  1st 
day  of  March,  1909,  imder  a  license  theretofore  issued  to  him 
by  the  board  of  county  commissioners,  the  plaintiff,  in  the 
conduct  of  such  business,  knowingly  and  repeatedly  vio- 
lated the  laws  of  the  state,  "and,  more  particularly,  that 
the  plaintiff  permitted  intoxicating  liquors  to  be  sold  and 
disposed  of  on  the  premises  on  the  first  day  of  the  week, 
commonly  called  Sunday,  and  that  at  divers  times  during 
said  period  he  permitted  upon  said  premises  gambling,  by 
means  of  cards,  slot  machines,  and  other  devices,"  contrary 
to  law ;  that  the  defendants  believed  if  a  license  were  issued 
to  the  plaintiff,  as  applied  for  by  him,  he  would  continue  in 
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the  conduct  of  such  business  upon  his  premises,  to  violate 
such  laws,  and  that,  in  the  opinion  of  the  defendants,  no 
license  should  be  granted  him  to  sell  intoxicating  liquors  at 
such  place.  Upon  the  filing  of  such  answer  the  plaintiff 
moved  for  a  judgment  upon  the  pleadings.  After  argu- 
ment and  submission,  the  court  took  the  motion  under  ad- 
visement, and  subsequently  orderd  and  adjudged  "that  said 
motion  be,  and  the  same  is  hereby,  granted.'*  Thereupon 
the  court,  without  evidence  or  any  further  proceedings,  made 
findings  of  facts,  finding  all  the  all^ations  of  the  com- 
plaint to  be  true,  and  upon  such  findings  ordered  and  ad- 
judged that  "a  peremptory  writ  of  mandamus  issue  to  the 
defendants,"  commanding  them  "immediately  after  the  re- 
ceipt of  this  writ  to  proceed  to  consider  whether  or  not  the 
plaintiff  has  complied  with  the  provisions  of  law  relating 
to  the  granting  of  liquor  licenses,  whether  or  not  he  is  a  suit- 
able person  to  whom  a  liquor  license  for  the  sale  of  intoxi- 
cating liquors  at  retail  at  the  place  petitioned  for  should  be 
granted,  and  whether  or  not  for  any  other  reason  applicable 
to  the  granting  of  this  particular  license,  the  said  license,  in 
the  exercise  of  their  discretion,  should  or  should  not  be 
granted,  other  than  the  general  objection  to  granting  any 
license  at  all  for  the  sale  of  intoxicating  liquors  at  retail  in 
said  county,  and  said  defendants  are  further  directed  not 
to  refuse  to  issue  the  said  license  to  the  said  plaintiff  upon 
the  ground  that  they  are  opposed  to  the  granting  of  any  liq- 
uor license  in  said  county.'' 

From  such  judgments  the  defendants  have  prosecuted  this 
appeaL  The  principal  errors  assigned  relate  to  the  rulings 
overruling  the  demurrer  and  the  motion  to  quash,  and  grant- 
ing judgments  on  the  pleadings  and  so-called  findings.  They 
involve  the  question  whether  the  determination  of  the  com- 
missioners in  refusing  to  grant  the  plaintiff  a  license  on  his 
application  can  be  controlled  by  mandamus,  and,  if  so, 
whether  the  judgments  entered  by  the  lower  court  on  the 
pleadings  and  findings  were  justified.  The  nature  and  ob- 
ject of  a  writ  of  mandamus  have  often  been  stated.  "It  is 
a  command^''  said  the  court  in  the  case  of  Johnson's  License, 
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165  Pa.  315,  31  Ail.  203,  "to  some  official  or  other  officer  to 
proceed  to  the  discharge  of  some  official  duty.  When  that 
duty  is  deliberative  or  depends  upon  the  exercise  of  an  offi- 
cial discretion  the  purpose  of  the  writ  is  to  quicken  the  ac- 
tion of  the  officer  and  require  him  to  proceed  to  hear,  to  de- 
liberate, to  exercise  his  discretion.  It  does  not  lie  to  revise 
the  decision  of  any  person  clothed  with  judicial,  deliberative 
or  discretionary  powers.  If  a  judge  declines  to  hear,  or 
delays  a  hearing  unreasonably,  a  mandamus  is  the  appropri- 
ate remedy.  It  commands  him  to  proceed  to  a  hearing  and 
decision,  but  it  is  not  a  substitute  for  an  appeal,  and  it  does 
not  brings  up  for  review  the  soundness  of  the  discretion 
used  or  the  correctness  of  the  decision  reached.  This  rule 
is  applicable  to  petitions  for  licenses  to  sell  (intoxicating 
liquors)  at  wholesale  as  well  as  at  retail.^' 

In  a  recent  case  the  Maryland  court  (Gross  v.  Mayor  of 
Baltimore,  111  Md.  543,  75  Atl.  346)  concisely  stated  the 
rule  that  "the  essential  question  to  be  determined  in  all  such 
cases  is  whether  the  nature  of  the  duty  is  imperative  or  dis- 
cretionary. If  it  be  the  former  the  writ  will  be  granted  or 
not  according  to  the  merits  of  the  case,  but  if  it  be  the  latter 
the  writ  will  not  be  granted  at  all."  And  to  that  effect  is 
our  statute  (section  3641,  Comp.  Laws  1907),  which  pro- 
vides that  the  writ  may  issue  to  any  inferior  tribunal,  board, 
etc.,  "to  compel  the  performance  of  an  act  which  the  law 
specifically  enjoins  as  a  duty  resulting  from  an  office,  trust, 
or  station ;  or  to  compel  the  admission  of  a  party  to  the  use 
and  enjoyment  of  a  right  or  office  to  which  he  is  entitled  and 
from  which  he  is  unlawfully  precluded  by  such  inferior  tri- 
bunal, board,"  etc.  To  entitle  the  respondent  to  the  writ,  it 
therefore  is  incumbent  upon  him  to  show  that  the  granting 
of  a  license  to  him  to  sell  intoxicating  liquors  at  retail 
at  Devil's  Slide,  the  particular  place  named  in  his  pe-  1 

tition,  was,  under  the  facts  alleged,  specifically  en- 
joined by  law  upon  the  defendant  as  a  duty  resulting  from 
their  office  as  county  commissioners,  or  that  their  refusal 
imlawfully  precluded  him  from  the  enjoyment  of  a  right  to 
which  he  was  entitled. 
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Section  1242,  Comp.  Laws  1907,  relating  to  intoxicating 
liquors,  is  as  follows:  "No  person  shall  manufacture,  sell, 
barter,  deal  out,  or  otherwise  dispose  of  any  spirituous,  vi- 
nous, malt,  or  other  intoxicating  liquors,  without  first  ob- 
taining from  the  board  of  coimty  commissioners  of  the  coun- 
ty, or  city  council  of  the  city,  or  board  of  trustees  of  the  town 
in  which  *he  intends  to  do  business,  a  license  therefor,  as 
hereinafter  provided." 

By  section  1243  it  is  provided  that:  "The  boards  of 
county  commissioners  in  their  respective  coimties,  and  the 
city  councils  in  their  respective  cities,  and  the  boards  of 
trustees  in  their  respective  towns,  are  hereby  authorized  to 
grant  licenses,  as  contemplated  in  section  1242,  to  any  per- 
son over  the  age  of  twenty-one  years,  upon  an  application 
being  made  for  such  license,  by  petition  signed  by  the  ap- 
plicant and  filed  with  the  county  clerk,  city  recorder,  or  town 
clerk,  as  the  case  may  ba  Said  petition  must  state  definitely 
the  particular  place  at  which  any  of  the  liquors  named  in 
section  1242  are  intended  to  be  manufactured,  sold,  bar- 
tered, dealt  out,  or  otherwise  disposed  of,  and  whether  the 
applicant  intends  to  carry  on  a  retail  or  wholesale  business." 

It  is  further  provided  by  that  section  that,  before  a  license 
is  granted,  the  applicant  shall  execute  a  bond  with  two  or 
more  sureties  in  a  sum  not  less  than  five  hundred  dollars  and 
not  more  than  one  thousand  dollars,  to  be  fixed  and  approved 
by  the  board  of  county  commissioners,  etc,  and  conditioned, 
as  in  that  section  provided,  that  during  the  continuance 
of  his  license  he  will  not  allow  gambling  with  cards,  dice, 
or  other  device  or  implements,  that  he  will  keep  an  orderly 
and  well-regulated  house,  and  that  he  will  pay  all  damages, 
fines,  and  forfeitures  which  may  be  adjudged  against  him 
under  the  provisions  of  the  title  relating  to  intoxicating  liq- 
uors. 

By  section  1244  the  county  commissioners,  etc.,  are  given 
the  power  to  determine  the  amount  of  the  license,  which 
shall  not  be  less  than  four  hundred  dollars  for  a  period  of 
one  year,  and  the  time  for  which  it  is  granted  which  shall 
not  be  for  a  longer  period  than  one  year,  nor  less  than  three 
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months.  And  by  section  1245  it  is  further  provided  that 
"any  application  for  such  license  may  be  refused  for  good 
cause,  in  the  discretion  of  the  board  of  trustees  of  the  town, 
the  city  council  of  the  city,  or  the  board  of  county  commis- 
sioners of  the  county,"  etc. 

It  is  in  effect  contended  by  respondent  that  when  an  ap- 
plication for  a  license  in  conformity  with  the  statute  is  made 
and  the  applicant  shows  himself  to  possess  the  qualifications 
requisite  for  the  issuing  of  a  license  under  the  statute,  it 
then  becomes  the  imperative  duty  of  the  commissioners  to 
grant  the  license,  and  that  they  cannot  lawfully,  in  the  exer- 
cise of  any  other  discretion,  refuse  it.  And  he  is  required  to 
take  such  a  position,  else  the  complaint  does  not  show  a 
plain  legal  duty  resting  upon  the  commissioners  to  grant  the 
license. 

We  do  not  think  that  under  the  statute  the  commissioners 
are  boimd  to  issue  a  license  to  every  one  applying  for  it, 
though  the  application  be  made  in  conformity  with 
the  statute,  and  the  applicant  found  to  possess  all  the  2 

qualifications  requisite  for  the  issuance  of  a  license.] 
And  such  is  the  effect  of  the  holding  in  the  case  of  Perry 
V.  City  Council  7  Utah,  143,  25  Pac.  739,  998,  11  L.  R.  A. 
446.  In  that  case  the  granting  of  a  license  upon  an  applica- 
tion made  in  conformity  with  the  requirements  of  the  statute 
and  the  ordinances  of  the  city  was  refused  by  the  council 
without  assigning  any  reason  therefor.  Upon  an  application 
for  a  writ  of  mandamus  to  compel  the  council  to  issue  a 
license  to  the  applicant  the  writ  was  denied  on  the  ground 
that  the  granting  or  refusing  of  a  license  was  within  the  dis- 
cretion of  the  council.  The  then  powers  conferred  upon  the 
council,  and  the  ordinances  of  the  city  relating  to  the  issuing 
of  such  licenses,  were,  as  appears  in  the  statement  of  the  case, 
similar  to  those  conferred  upon  the  county  commissioners, 
and  the  present  statutes,  heretofore  referred  to,  with  the 
exception  that  the  latter  in  express  terms  confer  upon  the 
commissioners  a  discretion  to  refuse  the  granting  of  a  license. 
In  that  case,  Mr.  Justice  Zane,  in  delivering  the  prevailing 
opinion,  and  in  holding  that  the  council  had  conferred  upon 
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it  "a  wide  discretion"  in  the  matter,  said:  "It  is  apparent 
from  the  act  imder  consideration  that  the  intention  of  the 
legislature  in  conferring  on  the  city  council  the  power  to 
regulate  the  sale  of  liquor  was  to  enable  that  body  to  protect 
society  from  the  evils  attending  it.  The  benefit  of  the  dealer 
was  not  the  chief  end,  therefore  the  duty  of  the  council  with 
respect  to  him  must  depend  largely  on  the  good  of  the  neigh- 
borhood.'' 

He  further  approvingly  referred  to  the  cases  of  Midler  v. 
Corners,  89  N.  C.  172,  and  State  v.  Holt  County  Court,  39 
Mo.  521,  where  it  was  held  that  even  though  the  application 
for  a  liquor  license  was  made  in  conformity  with  the  require- 
ments of  the  statute,  and  the  party  applying  possessed  all 
the  required  qualifications  for  the  issuance  of  a  license  un- 
der the  statute,  still  the  commissioners,  and  the  county  court 
upon  whom  was  conferred  the  power  to  grant  liquor  licenses, 
could,  in  the  exercise  of  their  discretion,  refuse  to  grant  it. 
In  those  cases  the  statute  conferred  no  wider  discretion  upon 
those  authorized  to  grant  licenses  than  is  conferred  by  our 
statute  upon  the  board  of  county  commissioners.  If  upon 
an  application  for  a  license  made  in  conformity  with  the 
statute,  and  the  applicant  shown  to  possess  all  the  qualifica- 
tions requisite  for  the  issuing  of  a  license,  the  county  com- 
missioners have  no  discretion  to  refuse  the  granting  of  the 
license,  then,  upon  application,  might  the  commissioners  be 
obliged  to  grant  a  license  to  sell  intoxicating  liquors  at  every 
settlement,  or  neighborhood,  or  cross-roads,  in  the  county; 
and  not  only  one  or  a  half  a  dozen  at  each  place,  but  as  many 
more  as  there  were  persons  showing  themselves  so  qualified 
and  applying  for  a  license.  The  legislature  undoubtedly 
vested  the  county  commissioners  with  the  power  of  passing 
upon  applications  for  permission  to  sell  intoxicating  liquors. 
In  passing  upon  such  question  thej  may  not  only  consider 
whether  the  applicant  it  twenty-one  years  or  more  of  age, 
whether  his  application  is  in  due  form,  and  whether  his 
proposed  bond  is  good  and  sufficient,  but  also  whether  the 
person  applying  for  the  license  is  a  proper  person  to  be  in- 
trusted with  the  conduct  of  such  business,  whether  the  place 
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proposed  to  engage  in  the  business  is  suitable,  whether  the 
demands  of  the  public  require  such  accommodations  at  such 
place,  and  they  may  also  take  into  consideration  many  other 
questions  involving  the  safety,  peace,  good  order,  morals,  and 
public  good  of  the  neighborhood  or  conmiunity  in  which  it 
is  proposed  to  engage  in  the  business. 

That  there  are  certain  dangers,  and  evils  attending  the 
business  of  selling  intoxicating  liquors  is  generally  conceded 
and  recognized.  Mr.  Justice  Field,  in  the  case  of  Crowley 
V.  Christensen,  137  U.  S.  86,  11  Sup.  Ct.  13,  34  L.  Ed.  620, 
said: 

"There  1b  no  Inherent  right  In  a  citizen  to  sell  Intoxicating 
liquor  by  retail;  It  Is  not  a  privilege  of  a  citizen  of  the  state  or  of  a 
citizen  of  the  United  States.  As  It  Is  a  business  attended  with 
danger  to  the  community,  it  may,  as  already  said,  be  entirely  pro- 
hibited, or  be  permitted  under  such  conditions  as  wlU  limit  to  the 
utmost  its  evils.  The  manner  and  extent  of  regulation  rest  in  the 
discretion  of  the  governing  authority.  That  authority  may  vest 
In  such  officers  as  it  may  deem  proper  the  power  of  passing  upon 
applications  for  permission  to  carry  it  on,  and  to  Issue  license  for 
that  purpose." 

And,  as  we  have  seen,  by  our  statute  a  wide  discretionary 
power  is  conferred  upon  the  board  of  county  commissioners 
in  passing  upon  applications  for  licenses  to  sell  intoxicating 
liquors  within  their  territorial  jurisdiction.  When  an  ap- 
plication for  a  license  is  made  to  them,  it  unquestionably  is 
their  duty  to  consider  it,  to  make  proper  inquiry  concerning 
it,  and,  upon  the  responsibility  of  their  oflBcial  oath,  to  reach 
a  determination.  But  the  duty  of  the  commissioners  in  the 
premises  to  grant  licenses  is  not  imperative  and  mandatory. 
It  is  discretionary.* 

In  State  v.  Board  of  ComWa,  60  Minn.  510,  62  N.  W. 
1135,  the  court  said: 

"Whether  a  license  to  sell  Intoxicating  liquors  shall  be  granted 
or  refused  rests  In  the  discretion  of  the  board  of  county  commis- 
sioners  In  the  exercise  of  which  they  act  judicially  and  not  minis- 
terially, and  therefore  their  action  cannot  be  controlled  or  reviewed 
by  mandamus."  And  In  Btate  ex  rel.  HouHe  v.  Common  Council  of 
Northfleld,  94  Minn.  84,  101  N.  W.  1064,  that  court  again  said: 
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"The  proTislons  of  the  charter  rest  In  the  common  council  authorltj 
to  regulate  and  control  the  sale  of  Intoxicating  liquors  within  the 
cit7»  and  in  exercising  that  authority  the  council  is  clothed  with 
discertionary  powers,  the  exercise  of  which  cannot  be  controlled 
by  the  courts.  The  power  to  regulate  and  control  includes  the  power 
to  do  all  that  is  deemed,  in  the  judgment  of  the  council,  for  the  best 
interests  of  the  municipality  and  its  inhabitants.  It  necessarily  con- 
fers the  power  to  refuse  a  license,  or  to  limit  the  number  of  licenses 
to  be  granted,  when,  in  the  Judgment  of  the  council,  the  welfare  of 
the  city  suggests  such  action." 

In  Stanley  v.  Monnet,  34  Kan.  708^  9  Pac  755,  the  court 
said: 

"We  think  the  motion  to  quash  must  be  sustained.  The  probate 
judge  is  Tested  by  the  statute  with  discretionary  power  in  granting 
permits  (to  sell  intoxicating  liquors  by  druggists),  and  the  duty 
to  do  so  is  not  peremptory  and  absolute.  It  is  not  claimed  that 
the  probate  judge  refused  to  receiye  or  consider  the  application 
presented.  He  has  heard  the  application,  and  determined  not  to 
grant  the  same.  He  refuses  to  give  his  reasons  therefor,  but  that 
is  immaterial;  he  has  acted." 

In  Ramagnano  v.  Crooh,  85  Ala,  226,  3  South.  845,  the 
court  said: 

"In  Dunhar  v.  Frazer,  78  Ala.  538,  it  was  held  that  the  judge 
of  probate,  in  granting  or  refusing  a  license  to  retail  spirituous 
liquors  under  the  act  of  February  17,  1885,  acts  in  a  quasi  judicial 
capacity,  whether  the  application  is  or  is  not  contested,  and  that 
his  action  cannot  be  reviewed  or  controlled  by  mandamus.  A 
mandamus  wlU  be  issued  to  compel  a  judicial  officer  to  act,  when 
it  is  his  duty,  and  he  refuses,  but  not  to  direct  him  how  to  act 
In  the  present  case,  the  judge  of  probate  acted;  and  the  sufficiency 
of  the  reasons  for  his  action  cannot  be  reriewed  by  mandamus, 
though  they  may  be  erroneous." 

These  views  are  also  supported  by  the  following  cases: 
Ex  parte  Whittington,  34  Ark.  394;  Stale  v.  Stiff,  104  Mo. 
App.  685,  78  S.  W.  675 ;  Devin  v.  Belt,  70  Md.  352,  17  Atl. 
375 ;  Eve  v.  Simon,  78  Ga.  120 ;  Malmo's  Appeal,  72  Conn. 
1,  43  AtL  485 ;  Batters  v.  Dunmng,  49  Conn.  479 ;  State  v. 
BonneU,  119  Ind.  494,  21  K  E.  1101 ;  Stvift  v.  People,  63 
nL  App.  453;  Barnes  v.  Cmmty  Com'rs,  135  K  C.  27,  47 
38  Utah^ll 
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S.  E.  737 ;  People  v.  Murphy,  65  App.  Div.  123,  72  N.  Y. 
Supp.  473;  Burke  v.  County  Com'rs,  18  S.  D.  190,  99  N. 
W.  1112. 

It  is  not  averred  here  that  the  commissioners  refused  to 
examine  or  consider,  or  act  upon,  the  application.  To  the 
contrary  it  is  averred  in  the  complaint  that  the  application 
"was  acted  upon  by  said  defendants  in  due  and  regular  meet- 
ing of  said  board  of  county  commissioners,  and  by  them  re- 
fused and  not  granted.''  These  cases,  to  a  large  extent,  pro- 
ceed upon  the  theory  that  the  retail  traffic  of  intoxicating 
liquors  is  one  which  confessedly  requires  to  be  kept  in  pru- 
dent hands,  and  that  where  the  legislature  conferred  the 
power  upon  authorities  to  regulate,  restrict,  and  control  the 
traffic,  and  the  power,  in  passing  upon  applications,  to  grant 
or  refuse  licenses  in  their  discretion  undefined  and  unpre- 
scribed  by  the  legislature,  the  responsibility  for  the  proper 
conduct  of  such  business  rests  with  such  authorities;  and, 
in  the  language  of  the  court  in  Ex  parte  Whittington,  supra, 
if  they  do  not  act  with  a  view  to  the  public  interests,  the 
legislature  may  take  away  their  power  and  discretion,  or  the 
people  may  elect  more  satisfactory  officers  upon  whom  such 
power  and  discretion  has  been  conferred ;  and  in  the  language 
of  the  federal  court  in  the  case  of  In  re  Hoover  (D.  C),  30 
Fed.  51,  that  the  state  may  authorize  the  sale  of  spirituous 
liquors  on  such  terms,  by  such  persons,  and  at  such  places, 
as  it  thinks  proper,  "and  if  it  may  do  this  directly,  may  it 
not  delegate  to  others  the  exercise  of  the  power?  It  has 
simply  delegated  a  portion  of  its  sovereignty  to  the  county 
commissioners  of  Chatham  County.  The  commissioners,  in 
the  exercise  of  that  sovereignty,  refuse  a  license  to  the  peti- 
tioner. The  discretion  must  rest  somewhere.  The  state 
might  have  exercised  it.  It  intrusts  its  discretion  to  the 
board  of  county  commissioners,  and,  as  I  have  said,  by  the 
terms  of  the  grant,  this  discretion  is  final  and  not  review- 
able. This  power  is  inseparable  from  the  sovereignty  of  the 
state." 

We  are  not  unmindful  of  rulings  made  that  even  though 
a  licensing  board  may  be  vested  with  a  discretion  in  the  mat- 
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ter  of  granting  licenses,  it  cannot  act  arbitrarily  or  caprici- 
ously in  refusing  to  issne  a  license,  and  that  where  it  is  made 
to  appear  that  an  applicant  is  entitled  to  a  license  upon  a 
compliance  with  the  statutory  requirements,  and  the  action 
of  the  board  is  of  such  a  character,  issuance  of  the  license 
may  be  compelled  by  mandamus  (Joyce  on  Intoxicating  Liq- 
uors, section  271),  and  the  allegations  contained  in  the  com- 
plaint that  the  refusal  of  the  defendants  to  grant  plaintiff 
a  license  was  not  based  "upon  any  defect  in  said  application, 
nor  upon  any  other  reason,  except  that  the  board  was  opposed 
to  the  granting  of  any  liquor  license  in  said  county."  Even 
though  it  be  conceded  that  the  discretion  conferred  upon  the 
commissioners  cannot  be  exercised  arbitrarily  or  caprici- 
ously, and  that  the  allegation  referred  to  is  suflScient  to  show 
the  discretion  to  have  been  exercised  in  such  manner,  still, 
before  the  respondent  is  in  a  position  to  complain,  it  is  es- 
sential for  him  to  show  by  proper  averments  that  a  plain 
I^al  duty  rested  upon  the  commissioners  to  grant  a  license 
to  him.  In  this  connection  we  must  not  lose  sight  of  the 
action  of  the  court  invoked  by  plaintiff.  It  was  not  that  the 
commissioners  had  refused  to  examine  or  consider,  or  act 
upon,  his  petition,  or  that  their  determination  was  the  out- 
come or  result  of  no  or  an  improper  examination  or  con- 
sideration, but  that  they,  in  a  due  and  regular  meeting  of  the 
board,  had  acted  on  it,  and  refused  to  grant  the  plaintiff  a 
license  upon  insufficient  reasons,  and  hence  the  action  of  the 
court  was  invoked  to  compel  the  commissioners  to  issue  a 
license  to  him,  or  show  cause  why  they  should  not  do  so.  If 
upon  the  filing  of  a  petition  for  a  license  in  conformity 
with  the  statute,  and  a  showing  that  the  applicant  possessed 
all  the  qualifications  requisite  for  the  issuing  of  a  license,  a 
plain  legal  duty  w^as  imposed  upon  the  commissioners  to 
issue  a  license,  and  they  arbitrarily  or  capriciously  refused 
to  do  so,  then  mandamus  might  well  lie  to  compel  the  is- 
suance of  it  But  the  statute  does  not  impose  a  duty  upon 
the  commissioners  to  issue  a  license  upon  such  conditions  or 
findings,  or  upon  conditions  set  forth  in  the  allegations  of 
the  complaint,  that  the  plaintiff  had  filed  a  petition  or  ap- 
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plication  with  the  county  clerk  for  a  license  in  which  the 
place  proposed  to  sell  intoxicating  liquors  at  retail  was  desig- 
nated, and  had  presented  a  proper  bond  with  good  and  suflS- 
cient  sureties.  And  we  may  again  say,  as  was  said  by  the 
court  in  Barnes  v.  Commissioners,  supra,  "the  judgment  of 
the  court  is  based  entirely  upon  the  theory  that  after  finding 
that  the  applicant  is  a  fit  person  and  that  the  building  is 
suitable,  and  the  other  recited  facts,  the  commissioners  have 
no  discretion  left  in  the  matter.  This  is  an  error,  for  the 
statute  expressly  provides  that  even  though  when  those  facts 
are  found  the  commissioners  may  grant  license,  and  not  that 
they  must  do  so."  Our  statute  merely  "authorized"  the  coun- 
ty commissioners  to  grant  licenses  to  sell  intoxicating  liq- 
uors. It  does  not  in  express  terms  require  or  command  them 
to  do  so.  The  use  of  the  word  "authorized"  in  such  a  stat- 
ute is  permissive,  not  mandatory. 

In  construing  a  statute  "authorizing  and  empowering"  the 
mayor  to  grant  theatrical  licenses,  the  New  York  court,  in 
the  case  of  People  v.  Grant,  58  Hun,  455,  12  N.  Y.  Supp. 
879,  observed :  "The  rule  undoubtedly  is  that  where  public 
bodies  or  officers  are  empowered  to  do  that  which  the  public 
interests  require  to  be  done,  and  adequate  means  are  placed 
at  their  disposal,  the  proper  execution  of  the  power  may  be 
insisted  upon,  though  the  statute  conferring  it  is  only  per- 
missive in  its  terms.  .  .  .  But  why,  it  may  be  asked,  should 
this  construction  be  given  to  the  act  under  consideration? 
What  public  interest  demands  that  the  mayor  should  be  re- 
quired under  all  circumstances  to  accept  the  fee  and  grant 
the  license  ?  It  seems  to  me  that  it  is  quite  the  other  way. 
The  public  good  clearly  requires  that  the  permissive  words 
in  question  should  be  read  in  the  natural  and  ordinary 
sense."  Such  ruling  was  later  approved  by  the  same  court 
in  the  case  of  People  v.  Murphy,  supra. 

Even  though  it  may  be  said  that  under  the  statute  a  duty 
IS  implied  to  license  some  one,  yet  there  is  nothing  in  the 
^statute  which  can  properly  be  construed  as  imposing  a  legal 
•duty  to  license  any  particular  person.  And  certainly  no 
duty  is  imposed  upon  the  commissioners  to  grant  a  license 
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within  the  range  of  their  power  to  all  who  may  apply  and 
show  qualifications  requisite  for  the  issuing  of  a  license.  It 
may  again  be  observed,  as  was  said  by  the  court  in  the  case 
of  Barnes  v.  Commissioners,  supra,  that  "while  their  des- 
cretion  is  not  an  arbitrary  one,  this  is  far  from  proving  that 
the  courts  can  by  writ  of  mandamus  coerce  the  commissioners 
in  exercising  that  discretion  in  favor  of  any  particular  per- 
son, or  in  any  particular  way.  If  the  case  of  Attorney- 
General  V.  Justices  (27  N.  C.  315)  decides  anything,  it 
certainly  decides  that  a  mandamus  will  not  be  issued  for  the 
purpose  of  compelling  the  body  invested  with  the  discretion 
of  granting  or  refusing  a  license  to  issue  a  license  to  a  per- 
son whose  application  has  been  rejected  by  them.  In  that 
case  the  justices  refused  the  application  upon  the  single 
ground  that  their  power  to  do  so  was  absolute.  No  stronger 
case  for  a  mandamus,  if  one  can  issue  in  any  case,  could 
have  been  presented,  and  yet  the  court  adjudged  that  'be- 
cause this  is  not  a  case  for  a  mandamus,  the  judgment  of  the 
court  must  be  reversed,  and  the  motion  for  a  peremptory 
mandamus  is  refused.' " 

The  legislature  saw  fit  not  to  prescribe  the  conditions  upon 
which  the  commissioners  were  required  to  grant  liquor  li- 
censes. Should  the  courts,  by  mandamus,  compel  or  coerce 
them  to  do  so  upon  certain  assumed  or  existing  conditions, 
they  would  but  do  what  the  legislature  itself  saw  fit  not  to 
do.  No  one  has  an  unqualified  or  inherrent  right  to  carry  on 
tlie  business  of  selling  intoxicating  liquors  at  retail,  nor  a 
vested  right  to  do  so  which  he  may  ask  to  be  enforced ;  nor 
can  it  be  said  that  it  concerns  or  promotes  the  public  inter- 
ests for  any  one  to  exercise  it.  (Ez  paHe  Whittington, 
supra;  Malmo's  Appeal,  supra.)  And,  as  said  by  the  court 
in  the  case  of  Staie  ex  rel,  v.  Stiff,  supra,  "the  business 
of  selling  liquor  is  not  a  right  and  cannot  be  likened  to  the 
ordinary  callings  of  life;  that  it  is  a  mere  privilege  to  be 
granted  or  withheld  at  the  exclusive  discretion  of  the  body 
empowered  to  license."  The  refusal  of  a  license  to  plaintiff. 
therefore,  did  not  unlawfully  preclude  him  from  the  enjoy- 
ment of  a  right  to  which  he  was  entitled. 
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As  already  observed,  when  an  application  is  made  to  the 
t50unty  commissioners  for  a  license,  they  may  not  refuse  to 
examine  or  consider  it,  or,  without  examination  or  considera- 
tion, arbitrarily  or  capriciously  reject  it.  When  the  applica- 
tion is  properly  made  in  conformity  with  the  statute,  it  is 
their  legal  duty  to  examine  and  consider  it,  to  make  proper 
inquiry  concerning  it,  and  to  reach  a  decision  or  determina- 
tion as  the  result  or  outcome  of  such  examination,  considera- 
tion, and  inquiry.  When  they  have  done  that  they  have  dis- 
charged their  official  duty,  so  far  as  the  courts  have  any 
power  to  control  them  in  the  premises.  If,  as  the  result  of 
such  a  determination,  they  reach  a  conclusion  to  grant  or 
refuse  a  license  to  an  applicant,  they  are  not  answerable  to 
the  courts  for  their  conduct  and  discharge  of  duty,  but  to  the 
people  who  conferred  the  power  upon  them  to  regulate  and 
control  the  liquor  traffic  and  clothed  them  with  the  discretion 
to  grant  or  refuse  liquor  licenses.  It  is  only  upon 
averments  and  proof  that  they  arbitrarily  and  capri-  3 

ciously  disapproved  and  rejected  an  application  with- 
out examination,  consideration,  and  inquiry  that  the  courts 
may  interfere,  and  then  not  to  direct  them  how  to  act  or  to 
decide  the  matter,  or  to  compel  or  coerce  them  to  issue  or 
refuse  a  license  to  any  particular  person  upon  certain  as- 
simaed  or  existing  conditions. 

We  are  of  the  opinion  that  under  the  statute,  and  upon  the 
facts  alleged  in  the  complaint,  it  is  not  made  to  appear  that 
a  plain  legal  duty  was  imposed  upon  the  commissioners  to 
issue  -a  license  to  the  plaintiff  upon  his  application,  or  that 
their  refusal  to  do  so  unlawfully  precluded  him  from  enjoy- 
ing a  right  to  which  he  was  entitled,  and  therfore  the  court 
erred  in  overruling  the  demurrer. 

For  additional  reasons  we  are  also  of  the  opinion  that  the 
court  erred  in  rendering  judgment  on  the  pleadings  and  find- 
ings. The  plaintiff  contends  that  he  was  entitled  to  a  judg- 
ment on  the  pleadings  on  the  ground  that  the  defendants 
had  failed  to  specifically  deny  the  allegation  in  the  complaint 
that  the  license  was  refused  plaintiff  for  the  reason  that  they 
were  opposed  to  the  granting  of  any  license  to  sell  intoxicat- 
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ing  liquors  in  the  county.  Here  again,  the  relief  sought 
by  plaintiff  by  his  complaint  must  be  kept  in  mind.  It  was 
to  compel  the  defendants  to  issue  a  license  to  him  to  sell 
intoxicating  liquors  at  retail  at  a  particular  place,  Devil's 
Slide,  or  show  cause  why  they  should  not  do  so.  In  response 
to  the  alternative  writ  to  grant  a  license  to  the  plaintiff  for 
such  purpose  or  show  cause,  the  defendants,  among  other 
things  in  their  verified  answer,  alleged  that  the  plaintiff  in 
the  conduct  of  such  business  at  such  place,  and  in  pursuance 
of  a  license  theretofore  issued  to  him,  knowingly  and  repeat- 
edly permitted  intoxicating  liquors  to  be  sold  and  disposed 
of  on  Sunday,  and  there  upon  his  premises  where  such  busi- 
ness was  conducted  knowingly  and  repeatedly  permitted 
gambling  to  be  carried  on  by  means  of  cards,  slot  machines, 
and  other  devices,  in  violation  of  law,  and  that  if  another 
license  were  issued  to  him  he  would  continue  to  carry  on  the 
business  with  such  violations  of  the  law.  The  undoubted 
effect  of  such  averments  was  that  the  plaintiff  was  not  a 
suitable  person  to  be  intrusted  with  the  conduct  of  the  busi- 
ness, and  unquestionably  was  a  showing  of  good  cause  why 
the  court  should  not  by  mandamus  direct  a  license  to  be  is- 
sued to  him.  The  plaintiff,  by  his  motion  for  judgment  on 
the  pleadings,  at  least  for  the  purposes  of  the  motion, 
admitted  the  trtfth  of  the  facts  thus  averred  by  the  4 

defendants.  The  only  judgment  which  the  court 
could  have  rendered  for  the  plaintiff,  on  the  motion,  was  to 
direct  the  defendants  to  issue  a  license  to  him  in  accordance 
with  the  allegations  and  prayer  of  the  complaint.  But  con- 
fessedly such  a  .judgment  could  not  properly  have  been  ren- 
dered by  the  court  in  the  face  of  the  averments  contained 
in  the  verified  answer.  Such  averments  did  not  controvert 
oady  a  part  of  the  cause  of  action  alleged  in  the  complaint, 
but  oonstituted  a  complete  defense. 

The  court  in  effect  made  two  inconsistent  orders,  or  ren- 
dered two  inconsistent  judgments.     First,  the  court,  after 
being  "sufficiently  advised,"  made  an  order  grant- 
ing plaintiff's  motion  for  judgment  on  the  pleadings,  5 
which  indirectly,  and,  were  it  not  for  the  subsequent 
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order  or  judgment  of  the  court,  directly  required  and  com- 
manded the  defendants  to  issue  a  license  to  the  plaintiff 
as  prayed  for  in  his  complaint,  and  which  was  a  ruling  that 
the  cause  or  causes  averred  in  their  answers  why  they  had 
not  done  so,  was  no  cause.  Then  the  court,  without  evidence 
or  further  proceedings,  made  findings  of  facts,  that  the 
allegations  of  the  complaint  were  true,  and  upon  such  find- 
ings made  an  order,  or  rendered  a  judgment,  remanding  the 
case  back  to  the  defendants,  in  effect,  to  proceed  and  deter- 
mine whether  the  verified  answer  filed  by  them  was  true  or 
not,  and  "whether  the  plaintiff  has  complied  with  the  pro- 
visions of  law  relating  to  the  granting  of  liquor  licenses, 
whether  or  not  he  is  a  suitable  person  to  whom  a  liquor  li- 
cense for  the  sale  of  intoxicating  liquors  at  retail  at  the 
place  petitioned  for  should  be  granted,  and  whether  or  not 
for  any  other  reason  applicable  to  the  granting  of  this  par- 
ticular liquor  license,  the  said  license,  in  the  exercise  of 
their  discretion,  should  or  should  not  be  granted,"  and  ad- 
monished and  directed  them  that  they  must  not  refuse  to 
grant  the  license  on  the  ground  that  they  were  opposed  to 
the  granting  of  licenses  to  sell  intoxicating  liquors  in  the 
county.  Such  a  judgment  was  not  responsive  to,  nor  in  ac- 
cordance with,  the  pleadings.  As  before  observed,  the  com- 
plaint does  not  proceed  upon  the  theory  that  the  defendants 
had  refused  to  consider  or  examine  the  application,  or  to  act, 
or  to  proceed  to  a  decision  or  determination,  but  upon  the 
theory  that  the  plaintiff,  upon  the  filing  of  his  petition  with 
the  county  clerk  for  a  license  in  conformity  with  the  statute, 
and  the  presentation  of  a  proper  bond  as  required  by  the 
statute,  was  entitled  to  a  license,  and  that  a  plain  legal  duty 
was  imposed  upon  the  defendants  to  grant  it,  and  that  their 
refusal  to  do  so  was  based  upon  insufficient  reasons  or  in- 
valid grounds,  and  hence  the  action  of  the  court  was  invoked, 
by  mandamus,  to  command  and  compel  the  defendants,  not 
to  hear  and  determine  whether  the  plaintiff  was  entitled  to  a 
license,  but  to  issue  one  to  him. 
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We  are  of  the  opinion  that  the  judgment  of  the  court 
below  ought  to  be  reversed  and  the  case  remanded  to  the 
district  court,  with  directions  to  dismiss  the  action.  It  is  so 
ordered.    Cost  to  appellants. 


FRICK  and  McCABTY,  JJ.,  concur. 


UTAH  NATIONAL  BANK  OF  SALT  LAKE  CITY  v. 

NELSON. 

No.  2102.    Decided  August  27, 1910.    Rehearing  Denied  November  22, 
1910  (111  Pac.  907). 

1.  Bills  and  Notes — ^Action — Pleading — Consideration.  Under 
Comp.  Laws  1907,  sec.  1576,  proyiding  that  every  negotiable 
instrument  is  deemed  prima  facie  to  have  been  issued  for  a 
valuable  consideration,  in  an  action  on  a  note,  it  is  not  neces- 
sary to  allege  or  prove  a  consideration  to  make  out  a  prima 
facie  case.    (Page  177.) 

2.  Bills  and  Notes — AcnoN — Findings — (Donsidebation — ^Necessity. 
Since  a  consideration  need  not  be  alleged  or  proved  to  make 
out  a  prima  facie  case  in  an  action  on  a  note,  if  defendant  does 
not  affirmatively  allege  want  of  consideration,  a  finding  of  con- 
sideration need  not  be  made.     (Page  178.) 

8.  Bills  and  Notes — Findings — General  Finding*— Sufficienot. 
In  an  action  on  a  note,  where  the  answer  alleged  generally 
that  it  was  without  consideration,  a  general  finding  that  it 
was  executed  for  a  valuable  consideration,  received  by  the 
maker,  negatived  the  affirmative  allegation  of  the  answer  and 
was  sufficient  to  support  a  verdict  for  plaintiff.    (Page  179.) 

4.  Trial — Findings — Ultimatb  Facts — CJonclusions  op  Law.  A 
finding  that  the  note  sued  on,  alleged  generally  by  the  answer 
to  have  been  executed  without  consideration,  was  delivered  for 
a  valuable  consideration,  was  a  finding  of  an  ultimate  fact  and 
not  a  conclusion  of  law.^     (Page  181.) 

5.  Bills  and  Notes — ^Actions — SumciENCT  or  Evidence.  In  an 
action  on  a  note  executed  by  defendant,  the  cashier  of  plaintiff 


^  Kahn  v.  Ontral  Smelting  Co.,  2  Utah  371 ;  Snyder  v.  Emerson, 
Auditor,  19  Utah  319,  67  Pac  300. 
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bank,  which,  together  with  a  sum  advanced  bj  the  president, 
was  deposited  in  the  bank  to  make  up  a  defalcation  and  prevent 
a  run  on  the  bank,  evidence  held  to  show  that  such  officers 
did  not  regard  the  amount  advanced  as  a  loan  to  the  bank, 
to  be  returned  regardless  of  whether  the  money  stolen  should 
be  otherwise  replaced.    (Page  184.) 

6.  Contracts — "Considebation."  There  is  a  sufficient  considera- 
tion for  a  promise  whenever  the  act  of  the  promisee  results  in 
a  benefit  to  the  promisor,  or  at  his  request,  to  a  third  person, 
or  imposes  a  loss  or  inconvenience,  or  obligation  on  the  promisee 
at  the  instance  of  the  promisor,  though  no  advantage  result  to 
him.     (Page  185.) 

7.  Bnxs  AND  Notes — Considebation — Pbomise  foie  Thibd  Pabtt. 
Defendant,  the  cashier  of  plaintiff  bank,  executed  a  note,  whidi, 
together  with  a  sum  advanced  bj  the  president,  was  deposited 
as  a  part  of  the  bank's  assets,  to  make  up  the  amount  of  a 
defalcation.  While  the  principal  purpose  in  making  the  deposit 
was  to  prevent  a  run  on  the  bank,  it  appeared  that  the  president 
would  have  refused  to  advance  the  amount  advanced  by  him 
if  defendant  had  not  agreed  to  advance  the  amount  of  the  note. 
Held,  under  the  rule  that,  where  a  promise  is  made  between 
two  parties  for  the  benefit  of  a  third,  an  action  will  lie  thereon 
by  the  party  to  be  benefited,  that  the  execution  of  the  note  by 
defendant  was  supported  by  a  sufficient  consideration  so  as  to 
authorize  an  action  thereon  by  the  bank.*     (Page  189.) 

8.  Bnxs  AND  Notes — Consideration — Contribution  to  0>kmo5 
Undebtaking.  The  note  was  also  supported  by  a  sufficient  con- 
sideration under  the  rule  making  mutual  promises  to  contribute 
toward  a  common  undertaking  a  sufficient  consideration  for 
each  of  them.     (Page  189.) 

9.  Bills  and  Nons — "Consideration" — Forbearance — ^E^xebctbe  of 
Legal  Right.  When  defendant,  the  cashier  of  plaintiff  bank^ 
executed  a  note  to  the  bank  in  order  to  make  up  in  part  a 
defalcation  by  some  unknown  person,  he  believed  that  he  was 
legally  liable  for  at  least  a  part  of  the  defalcation,  as  did  the 
president  and  vice-president;  but  there  was  a  controversy  as 
to  the  amount  defendant  should  pay,  which  was  left  to  the  vice- 
president,  who  decided  that  defendant  should  pay  the  amount 
of  the  note,  whereupon  defendant,  without  protest,  executed  the 
note  to  the  bank  for  that  amount  without  any  promise  of  reim- 
bursement unless  the  stolen  money  should  be  recovered  or 
the  stockholders  voluntarily  assess  themselves  to  replace  it 
Defendant,  as  cashier,  was  custodian  of  the  money  stolen. 
Held,  that  the  arrangement  between  defendant  and  the  other 


•Montgomery  v.   Rief,   15   Utah   495,   50   Pac.  623;    McKay   v. 
Ward,  20  Utah  157,  57  Pac.  1024,  46  U  R.  A.  623. 
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officers  wai  a  compromise  of  any  claim  the  bank  had  against 
defendant,  the  subseqnent  ratification  of  which  by  the  directors 
released  defendant  from  any  claim  by  the  bank,  and  such  com- 
promise was  a  sufficient  "consideration"  for  the  execution  of 
the  note,  eyen  if  defendant  were  not  actually  liable  for  the 
defalcation;  any  suspension  or  forbearance  in  good  faith  of  a 
legal  right  being  sufficient  to  sustain  a  promise.     (Page  192.) 

10.  Bnxs  AND  Notes — Considebation — Sufficienct.  Defendant  bank 
cashier  and  the  president  of  the  bank  agreed  to  each  pay  a 
certain  sum  into  the  bank  in  order  to  make  up  a  defalcation 
to  prevent  a  run  on  the  bank;  defendant  executing  a  note  for 
thirteen  thousand  two  hundred  and  fifty  dollars  to  the  bank 
for  his  part,%nd  the  president  pa3ring  in  a  certain  amount  in 
cash.  The  cash  payment  by  the  president  enhanced  the  value 
of  defendant's  stock  in  the  bank  about  one  thousand  two 
hundred  and  fifty  dollars,  saved  a  probable  run  on  the  bank, 
and  prevented  it  from  being  closed  by  the  Comptroller  of  the 
Currency.  Held,  that  a  valuable  consideration  moved  from  the 
president  to  defendant  for  the  otter's  execution  of  the  note  to 
the  bauK.     (Page  195.) 

11.  Bnxs  Ain)  Notes — Actions — Sutficienct  of  Evidence.  In  an 
action  on  a  note  executed  by  defendant,  the  cashier  of  plaintiff 
iMUik,  under  an  arrangement  between  him  and  the  president 
by  which  each  contributed  a  certain  sum  to  make  up  a  defalca- 
tion and  prevent  a  run  on  the  bank,  evidence  held  to  show  that 
defendant  executed  the  note  in  good  faith  with  an  intention  to 
pay  it    (Page  195.) 

12.  Bvidekce — Pbbsumptions — ^Faib  Dealing.  An  explanation  of  a 
transaction  which  is  consistent  with  good  faith  and  fair  deal- 
ing will  be  adopted  rather  than  one  involving  fraud,  where  the 
transaction  is  explainable  upon  either  theory.     (Page  196.) 

11.  Statutes — Constbtjction — Statutes  in  Paw  Mattoua.  The 
negotiable  instrument  act  is  not  in  pari  materia  with  the  statute 
relating  to  mortgage  foreclosure  proceedings,  not  relating  to 
the  same  general  subject-matter.     (Page  198.) 

14.  Bnxs  AND  Notes — ^Attobnet's  Fee — Proof  of  Payment — Neces- 
siTT.  The  amount  stipulated  as  an  attorney's  fee  in  a  negotiable 
note  will  foe  assumed  to  be  a  proper  fee,  in  absence  of  contrary 
evidence,  unless  it  clearly  appears  to  be  unreasonable,  and  such 
amount  will  be  allowed  without  a  showing  that  it  was  actually 
charged,  paid,  or  agreed  to  be  paid;  Comp.  Laws  1907,  sec.  3504, 
providing  that  in  all  cases  of  foreclosure^  when  an  attorney's 
fee  Is  claimed,  no  greater  amount  shall  be  allowed  than  the 
sum  shown  by  the  evidence  to  be  actually  charged  by  and  to  be 
paid  to  the  attorney,  and  section  3505  requiring  such  fee  to  be 
Iknd  by  the  court  in  the  foreclosure  proceeding,  notwithstanding 
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anj  contrary  stipulation  in  the  mortgage,  only  applying  to  fore- 
closure proceedings  and  not  to  stlpulationa  for  attorney's  fees 
in  notes.     (Page  199.) 

STRAUP,  C.  J.,  dissenting. 

ilppEAL  from  District  Court,  Third  District;  Ron.  Geo. 
O.  Armstrong,  Judge. 

Action  by  the  Utah  National  Bank  of  Salt  Lake  City, 
Utah,  against  Joseph  Nelson.  • 

Judgment  for  plaintiff.     Defendant  appeals. 

Affibmed. 

statement  of  facts. 

Plaintiff,  a  corporation  oi^nized  and  existing  under  the 
laws  of  Congress,  brought  this  action  to  recover  from  defend- 
ant upon  a  promissory  note.  The  complaint  alleges,  in  sub- 
stance: That  the  defendant,  on  January  22,  1908,  at  Salt 
Lake  City,  Utah,  for  value  received,  executed  and  delivered 
to  plaintiff-  his  certain  promissory  note,  and  thereby  prom- 
ised, on  thirty  days*  demand  after  date,  to  pay  to  the  order 
of  plaintiff  thirteen  thousand,  two  hundred  and  fifty  dollars, 
with  interest  at  six  per  cent  per  annum  from  date  imtil  paid, 
and  to  pay  ten  per  cent,  additional  as  attorney's  fee  if  the 
note  should  be  placed  in  the  hands  of  an  attorney  for  col- 
lection ;  that  payment  of  the  note  was  demanded  September 
11,  1908,  but  the  defendant  refused  to  pay  the  same,  or  any 
part  thereof;  that  the  note  was  placed  in  the  hands  of  attor- 
neys for  collection.  The  answer  admitted  each  all^ation 
in  the  complaint,  with  the  exception  that  it  denied  that  the 
note  was  given  "for  value  received."  The  answer  also  con- 
tained the  following  affirmative  allegation,  namely:  "That 
the  promissory  note  signed  by  the  defendant  and  delivered 
by  him  to  the  plaintiff,  as  alleged  in  said  complaint,  was 
without  consideration,  and  that  no  consideration  whatever 
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passed  or  was  given  for  the  said  promissory  note;  .  .  .  that 
neither  the  plaintiff  nor  any  other  person  ever  paid  any  sum 
of  money  or  any  other  thing,  or  ever  suffered  or  received  any 
detriment  as  a  consideration  for  the  signing  and  delivery 
of  the  said  promissory  note;  and  that  said  note  was  wholly 
without  consideration/^  The  case  was  tried  to  the  court 
without  a  jury.  The  facts,  circumstances,  and  conditions 
under  which  defendant  executed  the  note,  as  disclosed  by 
the  record,  are  as  follows: 

The  capital  stock  of  plaintiff  bank  consisted  of  two  thou- 
sand shares  of  the  par  value  of  one  hundred  dollars  per  share. 
W.  S.  McComidc,  the  president  of  the  bank,  was  the  owner 
of  one  thousand  shares,  and  Joseph  Nelson  (defendant), 
cashier,  was  the  owner  of  fifty  shares  of  the  capital  stock  of 
the  bank.  On  or  about  January  12,  1908,  it  was  discovered 
that  one  hundred  and  six  thousand,  two  hundred  and  fifty 
doUaiB  in  some  manner  \mknown  had  been  abstracted,  taken, 
or  stolen  from  the  vault  of  the  bank,  a  large  amount  of  which, 
if  not  all,  constituted  the  legal  reserve  fund  of  the  bank. 
Soon  after  the  loss  was  discovered,  McComick  and  Nelson 
had  several  conferences,  in  which  they  discussed  the  probable 
effect  the  loss  would  have  on  the  institution  in  case  its  de- 
positors and  the  public  generally  should  be  advised  of  the 
situation  before  the  loss  to  the  bank  was  made  good,  and 
they  came  to  the  conclusion  that,  as  they  were  in  the  midst 
of  a  financial  panic,  unless  some  immediate  action  was  taken 
to  repair  the  loss,  a  "run"  would  be  made  on  the  bank  which 
would  be  very  disastrous  to  the  institution.  Moreover,  they 
knew  that  it  would  be  a  matter  of  a  short  time  only  before 
the  United  States  Bank  Examiner  would  make  an  examina- 
tion of  the  bank  and  check  up  its  assets  and  liabilities,  and 
unless  the  loss  was  made  good  before  the  examination  took 
place  it  would  result  in  the  Comptroller  of  the  Currency 
closing  the  doors  of  the  bank  and  winding  up  its  affairs. 
So  critical,  in  their  opinion,  was  the  situation,  that  they  were 
afraid  to  inform  the  board  of  directors  of  the  loss,  because, 
as  stated  by  Mr.  McComick  in  his  testimony,  "it  would  be 
very  dangerous  to  allow  so  large  a  body  as  the  board  of  di- 
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rectors  to  know  what  had  happened,  ....  as  some  of  them 
might  leak,  and  it  would  become  common  property/^  There- 
fore, in  order  to  avoid  the  ruin  with  which  the  bank  was 
threatened,  it  was  agreed  between  them  that  McComick 
should  put  up  fifty  thousand  dollars  and  Nelson  thirteen 
thousand,  two  hundred  and  fifty  dollars  toward  making  good 
the  loss.  In  pursuance  of  this  agreement^  McComick  paid 
into  the  bank  fifty  thousand  dollars  and  Nelson  executed  the 
note  in  question.  There  is  an  apparent  conflict  in  the  evi- 
dence respecting  the  conditions  as  fixed  by  themselves  under 
which  the  money  and  note  were  delivered  to  the  bank.  Ac- 
cording to  Nelson's  version  of  what  was  said  and  done  on  that 
occasion,  Mr.  McComick  insisted  that  Nelson  should  put 
up  thirteen  thousand,  two  hundred  and  fifty  dollars,  and 
Nelson  claimed  that  he  should  be  required  to  pay  only  a 
sum  equal  to  what  his  assessment  would  be  in  case  the  out- 
standing capital  stock  were  assessed  to  make  good  the  loss; 
that  they  agreed  to  and  did  leave  the  decision  of  the  contro- 
versy to  Thomas  R.  Cutler,  vice  president  of  the  bank; 
that  he  decided  that,  as  McComick  was  putting  up  fifty 
thousand  dollars,  Nelson  should  pay  into  the  bank  thirteen 
thousand,  two  hundred  and  fifty  dollars,  that  these  sums, 
with  forty-three  thousand  dollars  taken  from  the  surplus 
fund  of  the  bank,  made  up  the  entire  loss*  Nelson  further 
testified  that  at  the  time  he  signed  the  note  it  was  agreed 
between  himself,  McComick,  and  Cutler  that  later  on  the 
matter  should  be  brought  before  the  board  of  directors,  and 
the  board  would  be  asked  to  devise  means  to  refund  the  money 
put  up  by  himself  and  McComick,  and  in  case  the  board 
acted  favorably  on  the  matter,  or  the  bank  should  succeed  in 
recovering  the  stolen  money,  or  any  part  thereof,  that  he 
(Nelson)  should  be  paid  one-half  of  the  amoimt  put  up  by 
him  before  McComick  should  receive  any  part  of  the  fifty 
thousand  dollars,  paid  by  him.  McComick  testified  that  he 
insisted  that  Nelson  was  responsible  for  the  entire  loss  be- 
cause he  was  the  custodian  of  the  bank's  funds,  and  that 
Nelson  protested  that  he  was  not  liable  for  the  whole  of  the 
loss  because  there  was  another  officer  of  the  bank  who  knew 
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the  combination  of  the  paticnlar  vault  or  chest  from  which 
the  money  was  taken  and  who  had  equal  charge  with  him- 
self of  the  funds.  McComick  further  testified  that  Nelson 
at  first  insisted  that  each  of  them  should  put  up  pro  rata 
according  to  the  interest  he  owned  in  the  bank,  but  finally 
agreed,  upon  McComick's  oflFering  to  put  up  fifty  thousand 
dollars,  to  pay  thirteen  thousand,  two  hundred  and  fifty  dol- 
lars toward  making  good  the  loss;  that  a  controversy  then 
arose  between  them  as  to  how  they  should  be  reimbursed  in 
case  the  money  stolen,  or  any  part  of  it,  should  be  recovered, 
or  the  stockholders  of  the  bank  should  voluntarily  assess 
themselves  in  order  to  refund  the  money;  that  they  agreed 
to  and  did  submit  the  question  as  to  how  they  should  be 
reimbursed  in  case  of  the  happening  of  either  of  the  contin- 
gencies mentioned,  to  Mr.  Cutler;  that  he  decided  Nelson 
should  be  paid  one-half  of  the  amount  paid  in  by  him  be- 
fore McComick  should  receive  anything;  that  he  (McCor- 
nick)  would  not  have  paid  any  money  to  the  bank  if  Nelson 
had  not  paid  the  thirteen  thousand,  two  hundred  and  fifty 
dollars  in  question;  and  that  in  making  the  agreement  with 
Nelson  he  acted  for  the  benefit  of  the  bank.  On  cross-exam- 
ination he  testified  on  this  point  in  part  as  follows:  "Q. 
I  understand  you  were  contracting  that  the  bank  might  have 
the  benefit  qf  your  arrangement,  is  that  right?  A.  Cer- 
tainly the  bank  would  get  the  benefit  of  it.  Q.  The  contract 
was  between  you  and  Mr.  Nelson  for  the  benefit  of  the  bank, 
was  that  right?  A.  Benefit  of  the  bank,  certainly.  Q. 
In  other  words,  you  claim  as  part  of  the  consideration  for  this 
note  that  you  agreed  to  give  a  sum  provided  he  gave  a  sum  ? 
A.  Yes."  And  again,  an  answer  to  the  following,  "Were 
you  contracting  on  behalf  of  yourself  .  •  .  or  on  behalf 
of  the  bank  for  the  money  to  go  into  the  bank  ?"  he  answered, 
'*Well,  I  was  contracting  for  the  bank,  of  course."  And  in 
answer  to  the  following  question,  "Were  you  contracting  for 
the  bank  when  you  told  him  you  would  give  fifty  thousand 
dollars  f '  McComick  answered :  "Certainly  I  was,  for  the 
benefit  of  the  bank.    .     .     .     Whose  benefit  would  it  be?'^ 
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Thomas  R  Cutler  testified  that  when  Nelson  spoke  to  him 
about  the  matter  Nelson  did  not  seem  to  object  so  much  to 
the  payment  of  the  thirteen  thousand,  two  hundred  and  fifty 
dollars,  as  he  did  to  MoComick's  being  reimbursed  for  any 
part  of  the  money  put  up  by  him  before  he  (Nelson)  was 
paid  in  full,  in  case  any  part  of  the  stolen  money  should  be 
recovered,  or  an  assessment  should  be  levied  against  the  cap- 
ital stock  of  the  bank;  that  McComick  and  Nelson  seemed 
to  have  agreed  upon  the  amount  that  each  should  pay,  namely, 
McComick  fifty  thousand  dollars  and  Nelson  thirteen  thou- 
sand, two  hundred  and  fifty  dollars. 

The  record  also  shows  that  the  note  and  money  were  re- 
ceived by  and  became  a  part  of  the  assets  of  the  bank,  and 
that  the  board  of  directors  met  and  ratified  the  transaction. 

The  court,  among  other  things,  found,  so  far  as  material 
here:  "That,  for  a  valuable  consideration  received  by  de- 
fendant, he  executed  and  delivered  his  promissory  note  (the 
note  in  question)  to  plaintiff;  .  .  .  that  all  of  the  alle- 
gations contained  in  plaintiff's  complaint  filed  herein  are 
true,  and  all  the  denials  and  allegations  of  said  defendant 
in  his  answer  are  untrue,  except  as  to  the  admissions  therein 
contained."  As  a  conclusion  of  law  the  court  found  that 
plaintiff  was  entitled  to  judgment  against  defendant  for  the 
principal  of  the  note,  thirteen  thousand,  two  hundred  and 
fifty  dollars  and  interest  thereon  amounting  to  eleven  hun- 
dred and  four  dollars  and  sixteen  cents,  and  for  attorney's 
fee  amounting  to  thirteen  hundred  and  twenty-five  dollars, 
and  rendered  judgment  in  favor  of  plaintiff  for  the  sum  of 
fifteen  thousand,  six  hundred  and  seventy-nine  dollars  and 
sixteen  cents  and  costs  of  suit.  To  reverse  the  judgment 
defendant  has  brought  the  case  to  this  court  on  appeaL 

Young  &  Snow  for  appellant. 

Van  Cott,  Allison  &  Riter  for  respondent 

McCAETY,  J.  (after  stating  the  facts  as  above). 
Appellant  in  his  assignment  of  errors,  alleges  "that  the 
court  erred  in  that  it  failed  to  find  the  facts,  if  any  there 
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Tirere,  constituting,  or  which  could  constitute,  any  considera- 
tion for  the  contract  or  promissory  note,"  and  insists  that 
the  finding  made  by  the  court,  namely,  '*that  for  a  valuable 
consideration  received  by  said  defendant  he  (the  defendant) 
executed  the  promissory  note  mentioned,"  was  a  mere  con- 
clusion of  law  and  not  a  finding  of  fact  at  all.  It  is  also 
alleged  in  the  assignment  of  errors  that  "the  court  erred  in 
making  its  final  decision  for  the  reason  that  there  is  no  evi- 
dence showing  a  consideration  for  the  contract  which  was  the 
subject-matter  of  the  action,"  and  that  the  court  erred  in 
allowing  and  including  in  the  judgment  thirteen  hundred 
and  twenty-five  dollars  as  attorney's  fee. 

The  questions  presented  will  be  considered  in  the  order 
in  which  we  have  stated  them.  The  note  sued  on  being  a  ne- 
gotiable instrument,  it  was  not  necessary  for  plaintiff  to 
either  plead  or  prove  a  consideration  in  order  to  make  out 
a  prima  facie  case.  Section  1576,  Comp.  Laws  Utah, 
1907,  provides  that  "every  negotiable  instrument  is  1 

deemed  prima  facie  to  have  been  issued  for  a  valuable 
consideration,  and  every  person  whose  signature  appears 
thereon  to  have  become  a  party  thereto  for  value."  In  9 
Cyc  717,  the  rule  is  illustrated  as  follows:  "If  the  con- 
tract in  suit  is  under  seal,  it  imports  a  consideration  and 
none  need  be  alleged ;  and  the  same  is  true  if  the  instrument 
sued  on  is  negotiable  according  to  the  law  merchant.  And 
by  statute  in  some  jurisdictions  every  written  contract  is 
made  to  import  a  consideration,  and,  where  this  is  so,  it  is 
not  necessary  for  the  plaintiff  to  allege  the  consideration." 
In  4  Ency.  PI.  and  Pr.  928,  it  is  said:  "In  the  absence 
of  statutory  enactments  to  the  contrary,  it  is  necessary,  in 
actions  upon  contracts,  to  allege  a  consideration,  except  in 
the  case  of  contracts  under  seal,  bills  of  exchange,  and  nego- 
tiable promissory  notes,  all  of  which  by  intendment  of  law 
import  a  consideration."  In  2  Bates,  PI.,  Pr.  and  Forms, 
1058,  the  author  tersely  and  correctly  states  the  rule  as  fol- 
lows:    "As  a  note,  bill,  or  check  imports  a  consideration, 

88  Utah— 12 
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none  need  be  averred  under  the  rule  that  it  is  not  necessary 
to  plead  what  is  implied  in  law." 

Counsel  for  appellant  recognize  the  rule  as  stated  in  the 
foregoing  citations.  In  their  printed  brief  they  say :  "How- 
ever, defendant  contends  that,  although  the  authorities  hold 
that  in  an  action  upon  a  negotiable  instrument  no  considera- 
tion need  be  pleaded,  still  that  rule  exists  only  for  the  rea- 
son that  a  consideration  is  presumed ;  but  in  the  case  at  bar 
the  question  of  consideration  is  expressly  put  in  issue,  and  a 
finding  of  fact  upon  that  issue  must  be  made  in  the  same 
manner  as  though  the  action  was  upon  a  non-negotiable  in- 
strument which  did  not  imply  a  consideration."  If  it  is  not 
necessary  to  plead  a  consideration  when  a  contract  of  this 
kind  is  the  subject-matter  of  the  action,  it  necessarily  follows 
that  it  is  not  necessary  to  prove  one  in  order  for  the  plaintiff 
to  make  out  a  prima  facie  case,  and  unless  the  de- 
fendant pleads  affirmatively  that  there  is  no  consid-  2 
eration  for  the  contract  no  finding  of  a  consideration 
need  be  made.  But  some  authorities  seem  to  hold  that  as  to 
affirmative  allegations  in  an  answer  it  is  sufficient  for  the 
court  to  find  generally  that  they  are  untrue,  and  it  is  not 
essential  in  order  to  support  a  judgment  for  plaintiff  that 
an  affirmative  finding  be  made  stating  the  facts  in  detail 
upon  which  the  defendant  relied  as  a  defense  under  the  af- 
firmative allegations  in  his  answer.  In  the  case  of  Mc- 
Lennan V.  Wilcox,  126  Cal.  52,  Pac.  306,  the  court  says: 
"The  answer  also  sets  up  the  statute  of  limitations  as  a  de- 
fense. It  is  claimed  that  the  court  failed  to  find  upon  de- 
fendant's plea  of  the  statute  of  limitations.  The  court  found 
that  each  of  the  averments  of  the  answer  are  not  true,  except 
certain  matters  stated  in  the  findings.  The  findings  do  not 
in  any  other  manner  refer  to  the  plea  of  the  statute,  and 
such  plea  is  not  among  the  excepted  matters  referred  to  in 
the  findings.  The  finding  is  therefore  to  the  effect  that  the 
plea  of  the  statute  of  limitations  is  not  true  and  is  suffi- 
cient."    Gale  V.  Bradbury,  116  Cal.  39,  47  Pac.  778. 

In  Spelling,  New  Tr.  and  App.  Pro.,  section  593,  the 
author  says : 
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'^f  an  Issue  be  tendered  in  general  terms  and  met  by  a  denial 
in  the  same  form,  a  finding  in  the  same  general  form  will  be  suf- 
ficient; but,  where  the  pleadings  are  so  framed  that  the  controyersy 
turns  upon  a  particular  fact,  the  finding  should  conform  to  the 
issue  thus  presented  and  be  specific.  Accordingly,  when  only  general 
facts  are  averred,  and  the  controversy  related  to  the  settlement  of 
a  long  standing  account  consisting  of  numerous  items,  it  was  held 
that  a  general  finding  of  a  balance  in  favor  of  plaintiff  was  suffi- 
cient"— citing  with  approval  the  case  of  Pratalongo  v.  Larco,  47 
CaL  378. 

The  action  in  that  case  was,  as  stated  in  the  opinion,  "for 
money  lent  and  advanced  and  paid,  laid  out,  and  expended 
by  the  plaintiff  to  and  for  the  use  of  the  defendant,  and  for 
money  had  and  received  by  the  defendant  for  the  use  of  the 
plaintiff.  The  answer  is  a  general  denial  and  a  counterclaim 
in  which  the  defendant  avers  that  the  plaintiff  is  indebted 
to  him  for  money  had  and  received,  lent  and  advanced,  and 
paid,  laid  out,  and  expended."  So  in  this  case  it  is  alleged 
in  the  answer,  in  general  terms,  that  the  note  in  question 
"was  without  consideration,  and  that  no  consideration  what- 
ever passed  or  was  given  for  the  promissory  note." 
The  general  finding  that  the  note  was  executed  "for  3 

a  valuable  consideration  received  by  said  defendant" 
negatives  the  affirmative  allegation  of  the   answer   and   is 
therefore  sufficient.     Moreover,  the  authorities  seem  to  hold 
that  findings  are  sufficient  when  the  facts  found  are  stated 
in  the  same  way  as  they  are  alleged  in  the  pleadings. 

In  Hayne  on  New  Trial,  section  243,  the  rule  is  stated 
as  follows: 

"Facts  may  be  stated  in  the  findings  in  the  same  way  they  are 
stated  in  the  pleadings.  It  is  not  necessary  that  the  findings  should 
follow  the  precise  language  of  the  pleadings;  but  the  only  purpose 
of  findings  is  to  answer  the  questions  put  by  the  pleadings,  and  it 
seems  to  be  the  received  idea  that  it  is  sufficient  if  the  answers  are 
given  in  the  same  language  as  the  questions,  and  that  the  two  modes 
of  statement  are  governed  by  the  same  general  rules." 

In  8  Ency.  PI.  and  Pr.,  937,  it  is  said : 

"It  is  not  necessary  that  the  findings  should  be  in  the  exact 
language  of  the  pleadings  or  in  any  particular  form.  The  finding 
complained  of  In  this  case,  while  of  course  not  in  the  exact  language 
of  that  part  of  the  answer  in  which  want  of  consideration  Is  alleged. 


Digitized  by 


Google 


180  Thirty-Eight  Utah. 

nevertheless  is  directly  responsive  thereto.  And.  furthermore,  the 
doctrine  is  elementary  that  the  findings  should  be  a  sUtement  of 
the  ultimate  facts  in  controversy  and  not  of  the  evidentiary  matters 
from  which  the  ultimate  facts  are  to  be  deduced  or  found."  In 
8  Ency.  PI.  and  Pr.  941.  it  is  said:  "The  findings  of  the  court 
should  be  statements  of  the  ultimate  facts  only,  and  not  probative 
facts.  .  .  .  The  findings  should  contain  a  concise  statement  of  the 
several  facts  found  by  the  court  from  the  evidence  and  not  the  evi- 
dence from  which  they  are  found." 

Murphy  v.  Bennett^  68  Cal.  528,  9  Pac.  738,  was  an  action 
to  recover  damages  for  the  tearing  down  of  a  bam  and  con- 
verting the  materials  thereof.  It  was  alleged  in  the  com- 
plaint that  the  plaintiff  was  the  owner  of  the  bam  at  the  time 
of  the  alleged  conversion.  The  answer  denied  the  ownership 
of  the  plaintiff  and  set  up  two  affirmative  defenses  in  justi- 
fication of  the  taking.  The  court  found  that  the  plaintiff  was 
not,  and  that  the  defendant  was,  the  owner  of  the  build- 
ing, but  omitted  to  find  on  the  affirmative  defenses.  It  was 
contended  that  the  finding  was  a  conclusion  of  law.  On  ap- 
peal the  Supreme  Court  held  that  the  finding  on  the  issue 
of  ownership  was  sufficient,  and  that  the  failure  to  find  on 
the  affirmative  defenses  did  not  prejudice  the  plaintiff.  In 
the  course  of  the  opinion,  the  court  said:  "Here  the  alle- 
gation in  the  complaint  is  that  the  plaintiff  'was  the  owner 
of  a  certain  frame  building,  situate,'  etc.  The  answer  de- 
nied that  plaintiff  was  the  owner  of  the  building.  Whether 
plaintiff  did  own  the  building  or  not  was  then  the  ultimate 
fact  to  be  determined,  and  upon  the  issue  thus  raised  the 
court  found  against  the  plaintiff.  We  think  it  clear  that 
the  findings  referred  to  are  findings  of  fact,  and  not  con- 
clusions of  law." 

In  the  case  of  Kahn  v.  Central  Smelting  Co.^  2  Utah 
371,  it  is  said  in  the  syllabus:  "A  finding  'that  there  was 
no  partnership  between  the  plaintiff  and  the  de- 
fendant' is  not  a  conclusion  of  law,  but  is  a  finding  of 
fact."  And  in  the  course  of  the  opinion  Mr.  Justice  Emer- 
son, speaking  for  the  court  says:  "The  fact  that  there  was 
a  partnership  is  the  ultimate  fact  alleged  in  the  complaint. 
There  are  certain  facts  and  conditions  and  circumstances 
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Bet  out  in  the  complaint  from  which  this  ultimate  fact  is  de- 
duced; that  is,  there  is  in  the  complaint  much  detail  of 
mere  evidentiary  facts.  The  material  issue  of  fact  is,  how- 
ever: Was  there  a  partnership?  And  the  finding  responds 
to  this  issue.  This  was  the  ultimate  fact  to  be  ascertained, 
and  it  is  none  the  less  a  finding  of  fact  because  drawn  as  a 
conclusion  from  other  facts."  This  case  is  cited  with  ap- 
proval and  the  doctrine  therein  announced  reaffirmed  by  this 
court  in  the  case  of  Snyder  v,  Emerson,  Auditory  19  Utah 
319,  57  Pac.  300,  wherein  it  is  held  that  "the  finding  that 
W.  F.  Critchlow  was  duly  appointed  as  night  jailer  is  not  a 
conclusion  of  law,  but  a  finding  of  an  ultimate  fact  which 
was  an  issue." 

As  a  test  for  determining  whether  the  finding  in  question 
is  a  conclusion  of  law  or  a  finding  of  an  ultimate  fact,  let 
118  suppose,  for  example,  that  the  court  had,  in  the  language 
of  the  defendant's  answer,  found  "that  the  promissory  note 
signed  by  defendant  and  delivered  by  him  to  the  plaintiff, 
as  alleged  in  said  complaint,  was  without  consideration,  and 
that  no  consideration  whatever  ever  passed  or  was  given  for 
the  said  promissory  note."  Could  such  a  finding  be  success- 
fully assailed  on  the  ground  that  it  is  a  conclusion  of  law 
and  not  a  statement  of  an  ultimate  fact?  Certainly  not, 
because  it  is  the  only  finding  that  the  court  could  have  made 
had  it  found  on  this  issue  in  favor  of  the  defendant,  and  that, 
too,  notwithstanding  this  issue  was  presented  by  the  affirma- 
tive all^ations  of  defendant's  answer  and  the  burden  was 
upon  him  to  prove  that  the  note  was  executed  without  con- 
sideration. Now,  if  a  finding  that  the  note  was  executed 
without  consideration  would  be  a  sufficient  finding  to  sup- 
port a  judgment  in  favor  of  defendant,  it  necessarily  follows 
that  a  finding  that  the  note  was  made  and  delivered  "for  a 
valuable  consideration"  is  a  sufficient  finding  to  support  a 
judgment  for  plaintiff.  We  are  clearly  of  the  opin- 
ion that  the  finding  made  by  the  court  is  a  finding  4 
of  an  ultimate  fact,  and,  as  we  have  stated,  it  is  di- 
rectly responsive  to  the  affirmative  allegations  contained  in 
the  defendant's  answer. 
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It  has  been  suggested  that  the  sixty-three  thousand,  two 
hundred  and  fifty  dollars  put  up  by  Nelson  and  McComid: 
was  a  mere  temporary  advancement  made  by  these  parties 
to  the  bank  to  tide  it  over  an  emergency  with  the  under- 
standing that  they  would  later  on  be  reimbursed  for  the 
amount  thus  advanced,  regardless  of  whether  the  stolen  money 
should  be  recovered  or  the  stockholders  should  voluntarily  as- 
sess themselves  to  raise  funds  to  reimburse  them.  As  to  what 
the  understanding  was  in  this  regard  is  best  shown  by  the 
evidence  of  the  parties  themselves.  McComick  testified  that 
the  understanding  was  that  he  and  Nelson  would  be  reim- 
bursed for  the  sixty-three  thousand,  two  hundred  and  fifty 
dollars  put  up  by  them  provided  that  the  bank  recovered  the 
stolen  money  or  the  stockholders  voluntarily  assessed  them- 
selves to  raise  funds  for  that  purpose.  On  cross-examination 
he  testified  in  part  as  follows:  "Q.  You  understood  there 
was  some  sort  of  obligation  upon  the  bank  to  reimburse  you ; 
that  was,  in  case  they  recovered?  A.  Certainly.  I  have 
stated  that  many  times.  ,  .  .  Q.  You  were  contracting 
both  for  yourself,  then,  and  for  the  bank  in  what  you  should 
receive  back,  were  you  ?  A.  I  certainly  contracted,  if  the 
bank  got  it,  that  we  should  get  our  money.  .  .  .  Q.  Well, 
now  I  want  to  know  whether  or  not  there  was  anything  said 
that  if  the  money  should  be  returned  to  the  bank  that  the 
bank  should  be  obligated  to  turn  it  over  to  you  or  Mr.  Nel- 
son, or  any  part  of  it  ?  A.  Certainly.  It  was  an  agreement, 
a  verbal  agreement,  that  it  should  be.  ...  I  believe  I 
stated  (referring  to  what  he  said  to  Nelson  prior  to  and  at 
the  time  the  note  was  signed)  I  hoped  the  board  of  directors 
or  stockholders  might  see  fit  to  come  up  later  and  reimburse 
us  in  case  it  wasn't  recovered.  ...  I  said  I  hoped  they 
would,  and  I  think  he  (Nelson)  hoped  so  too.  Q.  You  in- 
tended to  submit  it  to  the  board  of  directors,  told  Mr.  Nelson 
you  expected  you  would  submit  it  to  them  and  they  would 
likely  reimburse  you  ?  A.  Didn't  say  they  would  likely  do 
it.  Q.  You  would  ask  them  to  do  it,  was  that  said  in  sub- 
stance ?  A.  I  don't  think  it  was,  in  substance.  We  merely 
talked  that  we  hoped  that  the  stockholders  or  board  of  di- 
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rectors  might  do  it,  that  the  stockholders  might  see  their 
way  dear  to  reimburse  us  in  part  if  not  all.  .  .  .  Q. 
There  was  no  agreement,  however,  that  anything  should  be 
returned,  but  only  in  case  it  was  returned?  ...  A. 
Yes.  .  .  .  Well,  I  said,  of  course,  .  .  .  that  the  bank 
would  reimburse  us  if  they  collected  the  money.  Then  we 
agreed  about  how  it  should  be  disbursed.  He  (Nelson)  was 
to  hare  half  of  his  first  before  I  received  anything.  .  .  . 
Q.  Did  you  understand  that  you  were  giving  to  the  bank 
fifty  thousand  dollars,  without  getting  any  obligation  of  the 
bank  to  reimburse  you?  A.  I  understand  that  to  be  the 
case.  Q.  You  would  never  have  any  recourse  against  the 
bank,  or  any  other  director  or  stockholder  ?  A.  I  wouldn't 
charge  any  director  or  anybody  for  the  amount  I  was  putting 

up." 

Nelson,  on  direct  examination,  testified  in  part  as  fol- 
lows: "Q.  State  what  was  said,  if  you  remember  it.  A 
It  was  undisputed  that  we  should  get  the  money  back,  either 
by  finding  the  party  who  had  stolen  it  and  recover  it  in  that 
way,  or  else  we  would  bring  the  matter,  when  the  time  was 
proper  for  it,  .  .  .  before  the  board  of  directors  and 
ask  them  to  devise  some  means  of  putting  up  the  money,  and 
then,  of  course,  I  would  get  my  money  (not  the  note)  back. 
Q.  Was  there  anything  said  further  than  that?  A.  Well, 
it  was  questioned,  of  course,  as  to  whether  or  not  we  would 
get  all  back,  or  part  of  it  back,  and  it  was  agreed  between 
us  that  I  should  get  the  first  money  that  came  back  to  the 
amount  of  one-half  of  that  note  before  any  division  went  to 
anybody  else,  as  it  was  practically  well  conceded  that  I  was 
putting  up  more  than  I  really  ought  to  put  up."  On  cross- 
examination  questions  were  propounded  to  and  answered  by 
Nelsoti  as  follows:  ^^Q.  Now,  as  cashier  of  the  bank,  you 
knew  that  when  your  note  for  thirteen  thousand,  two  hundred 
and  fifty  dollars  was  put  into  the  bank  that  it  would  be 
an  asset  and  be  so  considered  by  the  bank  examiner?  A. 
I  expected  that,  naturally.  .  .  .  Q.  What  was  the  reason 
of  the  dispute  as  to  how  you  would  be  reimbursed  ?  A.  Be- 
cause I  didnH  think  I  should  have  put  up  so  much  money. 
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Q.  Mr.  Cutler  decided  you  should?  A.  Yes,  Also  de- 
cided what  should  be  done  with  anything  that  should  be 
recovered.  .  .  .  Q.  What  did  he  say?  What  was  his 
decision  ?  A.  His  decision  was  that  I  should  put  up  thir- 
teen thousand,  two  hundred  and  fifty  dollars,  and  in  case  the 
money  was  recovered  or  received  from  voluntary  contribu- 
tions I  should  get  half  of  the  amount  of  that  note  before 
any  distribution  was  made  to  anybody  else.  ...  Q.  On 
his  decision  you  executed  the  note  ?    A.    Yes,  sir." 

There  is  nothing  in  the  evidence  given  by  Cutler  from 
which  it  can  be  inferred  that  the  sixty-three  thousand,  two 
hundred  and  fifty  dollars  paid  by  McComick  and  Nelson 
was  in  the  nature  of  a  mere  temporary  advancement  or  loan 
to  the  bank,  or  that  the  parties  so  regarded  it;  but.  on  the 
contrary,  his  evidence  shows  conclusively  that  he  understood 
the  sixty-three  thousand,  two  hundred  and  fifty  dollars  was 
put  up  by  these  parties  to  help  make  good  the  loss 
sustained  by  the  bank,  and  that  the  bank  was  in  no  5 

wise  obligated  to  refund  the  money  imless  the  stolen 
funds  should  be  recovered  or  the  stockholders  should  volun- 
tarily assess  themselves  to  raise  funds  to  reimburse  the  par- 
ties. Nor  is  there  anything  in  the  evidence  of  any  of  the 
witnesses  from  which  it  can  reasonably  be  inferred  that  Nel- 
son, or  any  of  the  parties  to  the  transaction,  regarded  the 
sixty-three  thousand,  two  hundred  and  fifty  dollars  as  a  loan. 
Furthermore,  the  conduct  of  the  parties  subsequent  to  the 
transaction  shows  that  it  was  not  a  loan,  and  that  they  did 
not  so  regard  it.  The  note  was  executed  January  22,  1908, 
and  was  payable  "on  thirty  days'  demand  after  date."  As 
hereinbefore  stated.  Nelson  was,  at  the  time  of  the  transac- 
tion, cashier  of  the  bank.  On  January  31,  1908,  he  re- 
signed as  cashier  and  was  on  the  same  day,  elected  vice 
president.  He  served  as  vice  president  and  director  of  the 
bank  until  April  8,  1908,  when  he  resigned  from  both  posi- 
tions. This  action  was  begun  December  11,  1908,  nearly 
eleven  months  after  the  note  was  given.  During  all  this 
time  no  demand  was  made  by  Nelson  upon  the  bank  or  any 
of  its  officers  for  the  cancellation  and  return  of  the  note. 
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Nor  did  he  make  any  claim  at  the  trial  that  there  was  an 
understanding  between  him,  McComick,  and  Cutler,  either 
express  or  implied,  that  after  the  then  pending  crisis  to  the 
bank  had  passed  the  bank  would  cancel  and  return  the  note. 
We  now  come  to  the  decisive  question  in  the  case,  namely, 
does  the  evidence  introduced  at  the  trial,  when  considered  in 
the  light  most  favorable  to  respondent,  support  the  finding 
that  the  note  was  executed  for  a  valuable  consideration? 
Counsel  for  appellant  have  not  discussed  this  feature  of  the 
case  in  their  brief,  nor  have  they  cited  any  authorities  in 
support  of  the  assignment  of  error  in  which  the  question  of 
want  of  consideration  for  the  note  is  involved.  We  are, 
therefore,  deprived  of  the  benefit  of  an  argument  from  them 
and  whatever  research  they  may  have  made  on  this  point 
which  involves  the  merits  of  the  ease.  Before  entering  upon 
a  discussion  of  the  merits,  we  shall  briefly  consider  what, 
under  the  authorities  is  held  generally  to  be  a  sufficient  con- 
sideration to  uphold  a  simple  contract  Section  1576,  Comp. 
Laws  Utah  1907,  provides,  as  far  as  material  here,  that 
"every  negotiable  instrument  is  deemed  prima  facie  to  have 
been  issued  for  a  valuable  consideration."  Section  1577  pro- 
vides, in  part,  as  follows :  "Value  is  any  consideration  suffi- 
cient to  support  a  simple  contract."  In  volume  2,  Words 
and  Phrases,  commencing  on  page  1444  to  and  including 
page  1448,  are  collated  the  definitions  of  many  text-writers 
and  the  holdings  of  numerous  courts  of  last  resort 
as  to  what  constitutes  a  good  "consideration"  for  a  6 

contract  The  following  are  a  few  of  the  many  defi- 
nitions there  given.  On  page  1445 :  "We  can  deduce  the 
rule  that  if  a  man  by  a  promise  induces  the  promisee  or  some 
other  person  on  account  of  or  for  the  benefit  of  the  promisee, 
to  do  some  act,  or  part  with  some  chattel,  title,  interest, 
privilege,  or  right,  which  the  law  regards  as  of  some  value, 
there  is  a  sufficient  consideration  for  the  promise.  To  ascer- 
tain what  the  consideration  of  a  promise  is,  therefore,  is  to 
discover  what  the  promisee  or  such  other  person  did  or  parted 
with  on  the  strength  of  the  promisa  (Rice  v.  Almy,  32 
Conn.  297,  303.)"    On  page  1446,  it  is  said:    "A  sufficient 
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consideration  for  a  promise  arises  wherever,  by  the  act  of 
the  promisee,  a  benefit  results  to  the  promisor,  or,  at  hia 
request,  to  a  third  person,  or  if  a  promisee  sustains  any  loss 
or  inconvenience,  or  subjects  himself  to  any  charge  or  obliga- 
tion, at  the  instance  of  the  promisor,  although  such  promisor 
obtains  no  advantage  therefrom.  (Wilson  v.  Baptist  Educa- 
tion Soc,  10  Barb.  [K  Y.]  308,  313.)"  "In  the  absence 
of  fraud,  mere  inadequacy  of  consideration  is  no  ground  for 
avoiding  a  contract  (Appeal  of  Clark  [57  Conn.  565],  19 
Atl.  332,  333  [citing  Smith's  Lectures  on  Contracts]  ). 
'The  quantum  of  the  benefit  on  the  one  hand,  or  the  loss  on 
the  other,  is  immaterial.'  (Cook  v.  Bradley,  7  Conn.  57,  62, 
18  Am.  Dec.  79.)"  "Any  act  done  by  the  promisee  at  the 
request  of  the  promisor,  however  trifling  the  loss  to  himself 
or  the  benefit  to  the  promisor,  is  a  sufficient  consideration 
for  a  promise  made  without  fraud  and  with  full  knowledge 
of  all  the  circumstances.  (Doyle  v.  Dixon,  97  Mass.  208, 
213,  93  Am.  Dec.  80;  Ballard  v.  Burton  [64  Vt.  387]  24 
AtL  769,  771,  16  L.  R  A.  664.)  A  very  slight  advantage 
to  one  party  or  a  trifling  inconvenience  to  the  other  is  a 
sufficient  consideration  to  support  a  contract  when  made  by  a 
person  of  good  capacity  who  is  not  at  the  time  imder  the 
influence  of  any  fraud,  imposition,  or  mistake.  (Traphor 
gen's  Ex'r.  v.  Voorhees,  44  K  J.  Eq.  21,  12  Atl.  895,  901, 
citing  Harlan  v.  Harlan^  20  Pa.  303.)  In  respect  to  the 
extent  of  the  loss,  trouble,  or  inconvenience  to  the  promisee, 
it  is  immaterial  that  it  is  of  the  most  trifling  description, 
provided  it  be  not  utterly  worthless  in  fact  and  law.  (Clark 
V,  Sigoumey,  17  Conn.  511,  517.)"  "A  consideration  to  a 
third  party  may  be  an  inducement  to  a  person  to  give  his 
note,  and  in  such  case  the  promise  is  just  as  binding  as  though 
the  promisor  had  received  the  benefit.  Where,  at  the  time 
of  dedicating  a  church,  A.  promised  verbally  to  pay  fifty 
dollars  towards  liquidating  the  indebtedness  of  the  society 
and  to  enable  it  to  complete  its  church,  and  thereafter,  in 
lieu  of  his  promise  to  contribute  money,  he  gave  his  note 
for  fifty  dollars,  payable  to  B.,  a  trustee  of  the  society,  who 
had  advanced  the  money  for  the  church,  B.  was  entitled  to 
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recover  on  the  note  in  his  own  name.  (Wheeler  v.  Toof, 
2  Mich.  N.  P.  44,  48.)"  So,  in  the  case  at  bar,  the  weight 
of  evidence  tends  to  show  that  it  was  mutually  understood 
and  agreed  between  McComiek  and  Nelson  that  McCornick 
should  put  up  fifty  thousand  dollars  and  Nelson  thirteen 
thousand,  two  hundred  and  fifty  dollars.  While  the  record 
shows  that  the  main  or  principal  object  they  had  in  view  in 
coming  to  the  rescue  of  the  bank  was  to  prevent  a  "run"  on 
it  by  its  depositors  and  to  avert  the  ruin  with  which  the 
institution  was  threatened,  the  weight  of  the  evidence,  never- 
theless, tends  to  show  that  McCornick  would  not  have  put 
up  the  fifty  thousand  dollars  if  Nelson  had  not  agreed  to 
put  up  thirteen  thousand,  two  hundred  and  fifty  dollars. 
McCornick  so  testified,  and  on  this  point  Cutler  testified 
that  McCornick  told  him  in  the  presence  of  Nelson  that  he 
(McCornick)  "was  going  to  put  up  fifty  thousand  dollars 
provided  Nelson  put  up  thirteen  thousand,  two  hundred  and 
fifty  dollars."  And,  as  stated  by  counsel  for  respondent,  in 
the  brief,  "McCornick  paid  fifty  thousand  dollars  and  de- 
fendant agreed  to  pay  thirteen  thousand  two  hundred  and 
fifty  dollars  for  the  common  purpose  of  making  good  the 
loss  suffered  by  the  plaintiff  bank."  Therefore  one  of  the 
ingredients  or  elements  of  the  consideration  for  the  execution 
of  the  note  was  the  payment  of  the  fifty  thousand  dollars  by 
McCornick  for  the  benefit  of  the  bank. 

In  Farrow  v.  Turner,  2  A«  K.  Marsh.  (Ky.)  495,  it  is 
said: 

"It  is  apparent  from  the  plea  (want  of  consideration)  that  it 
contains  no  defense,  unless  it  is  essential  to  the  validity  of  the 
note  that  some  consideration  should  have  moyed  from  ^ortridge  to 
the  defendant.  We  know  of  no  principle  of  law  that  requires  such 
a  consideration.  A  valuable  consideration  of  some  sort,  it  will  be 
conceded,  is,  under  the  statute  of  this  country,  essential  to  the 
TaUdity  of  a  note;  but,  if  it  be  a  consideration  of  value,  it  is  totally 
immaterial  from  whom  it  moves.  Whether  it  be  he  obligee  or  from 
any  other  person,  it  carries  with  it  the  same  legal  operation  and 
communicates  to  the  note  the  same  validity." 

In  Williston's  Wald's  Pollock  on  Contracts  (3d  Ed.),  241, 
the  author  says : 
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"It  l8  laid  down  in  the  books  that  consideration  must  more 
from  the  promisee,  and  it  is  sometimes  supposed  that  infringement 
of  this  rule  is  the  basis  of  the  objection  to  allowing  an  action  by 
a  third  person  upon  a  promise  made  for  his  benefit.  This  is  not 
the  case.  In  such  promises  the  consideration  does  move  from  the 
promisee,  but  the  beneficiary  who  seeks  to  maintain  an  action  on 
the  promise  is  not  the  promisee.  The  rule  that  consideration  must 
move  from  the  promisee  is  somewhat  technical,  and  in  a  developed 
system  of  contract  law  there  seems  no  good  reason  why  A  should 
not  be  able  for  a  consideration  received  from  B.  to  make  an  effective 
promise  to  C.  Unquestionably  he  may  in  the  form  of  a  promissory 
note,  and  the  same  result  is  generally  reached  in  this  country  in 
the  case  of  an  ordinary  simple  contract." 

In  Palmer  Savings  Bank  v.  Insurance  Co.,  166  Mass. 
195,  44  N.  E.  213,  32  L.  R  A.  615,  55  Am.  St.  Rep.  387, 
it  is  said: 

"While  in  this  commonwealth  the  rule  is  held  strictly  that  no 
one  can  sue  or  be  sued  on  a  simple  contract  who  is  not  a  party  to 
it,  either  disclosed  or  undisclosed,  yet  it  is  not  in  all  cases  necessary 
that  the  consideration  should  move  from  the  promisee  to  the 
promisor,  in  the  ordinary  sense  of  those  words.  ...  An  assignee 
of  a  nonnegotiable  debt  must  sue  in  the  name  of  the  assignor,  unless 
the  debtor  has  promised  to  pAy  it  to  the  assignee;  but,  if  there  is 
such  a  promise,  the  assignee  can  sue  in  his  own  name,  although  no 
consideration  for  this  promise  moves  directly  from  the  promisee  to 
the  promisor." 

In  the  case  of  Montgomery  v,  Rief,  15  Utah  495,  50  Pac 
623,  this  court,  speaking  through  Mr.  Justice  Baetch,  said : 

"This  question  has  been  the  subject  of  much  controversy  in 
the  courts,  and  as  a  result  the  prevailing  doctrine  in  this  country, 
as  shown  by  the  weight  of  authority,  doubtless  is  that,  where  a 
promise  or  contract  has  been  made  between  two  parties  for  the 
benefit  of  a  third,  an  action  will  He  thereon  at  the  Instance  and 
In  the  name  of  the  party  to  be  benefited,  although  the  promise  or  con- 
tract was  made  without  his  knowledge  and  without  any  considera- 
tion moving  from  him." 

This  same  doctrine  was  reaflSrmed  by  this  court  in  the 
case  of  McKay  v.  Ward,  20  Utah  157,  57  Pac  1024,  46 
L.  R  A.  623. 

In  the  case  of  Moore  v,  Hubbard,  15  Ind.  App.  85,  42 
X.  E.  963,  this  identical  question  was  involved,  and  in  the 
course  of  the  opinion  the  court  says: 
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"Whether  or  not  the  consideration  for  the  execution  of  the 
instrument  sued  on  passed  to  appellant  from  the  payee  of  the  note, 
or  from  some  one  else,  it  would  still  be  sufficient  to  sustain  it 
if  there  was  a  valuable  consideration  passed  to  her  from  any  one, 
by  reason  of  which  the  instrument  was  executed." 

In  9  Cyc  316,  the  rule  is  stated  in  general  terms  as  fol- 
lows :  "A  benefit  to  a  third  person  is  a  sufficient  considera- 
tion for  a  promise."  And  on  pages  312  and  313  of  the  same 
volume  it  is  said:  "Indeed,  there  is  a  consideration  if  the 
promisee  in  return  for  the  promise  does  anything  legal  which 
he  is  not  boimd  to  do,  or  refrains  from  doing  anything  which 
he  has  a  right  to  do,  whether  there  is  any  actual  loss  or  detri- 
ment to  him  or  actual  benefit  to  the  promisor  or  not,"  citing 
cases. 

We  are  of  the  opinion  that  the  case  under  consideration 
comes  clearly  within  the  rule  as  declared  by  the  foregoing 
authorities.  Furthermore,  the  authorities  uniformly 
hold  that  a  mutual  promise  to  contribute  towards  7,  8 
a  common  cause  or  und^aking  is  a  sufficient  consid- 
eration for  a  promise.  (Hostetter  v.  Hallniger,  117  Pa. 
606,  12  Atl.  741 ;  Oearge  v.  Harris,  4  N.  R  533,  17  Am. 
Dec.  446;  Congressional  Society  v.  Perry,  6  N.  H.  164,  25 
Am.  Dec.  455 ;  Underwood  v.  Waldron,  12  Mich.  90 ;  Roth- 
enbergerv.  Olick,  22  Ind.  App.  28S,  52  N.  W.  811.) 

In  the  case  at  bar,  as  we  have  repeatedly  stated,  the  weight 
of  the  evidence  shows  that  it  was  mutually  agreed  between 
McComick  and  Nelson,  each  of  whom  was  a  stockholder  as 
well  as  an  officer  of  the  bank,  that  McComick  should  pay 
fifty  thousand  dollars  and  Nelson  thirteen  thousand,  two  hun- 
dred and  fifty  dollars  towards  making  up  the  loss  which  the 
bank  had  sustained.  Therefore  the  agreement  comes  within 
the  rule  governing  mutual  promises  made  by  parties  of  con- 
tributions toward  a  common  cause. 

There  was  a  further  consideration  for  the  execution  of  the 
note,  which  we  think  was  amply  sufficient  to  make  of  it  a 
binding  contract.  Nelson  at  the  time  the  money  was  stolen 
was  cashier  and  custodian  of  the  funds  of  the  bank,  and  at 
the  time  he  executed  the  note  McComick,  the  president  of 
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the  bank,  insisted  that  he  (iN'elson)  was  responsible  for  the 
entire  loss,  as  he  was  cashier,  and  the  robberj'  had  been  com- 
mitted inside  of  the  building.  While  Nelson  protested  that 
he  was  not  liaWe  for  the  entire  loss,  he  did  not  deny  being 
responsible  for  a  part  of  it.  In  fact,  the  record  shows  that 
he  considered  himself  personally  liable  for  at  least  a  part 
of  the  loss.  He  testified  that,  when  McComick  asked  him 
to  put  up  thirteen  thousand,  two  hundred  and  fifty  dollars, 
he  "refused  to  do  it,  saying  that  it  was  an  unreasonable 
amount"  for  him  to  put  up,  but  suggested  that  he  was  willing 
to  put  as  much  towards  making  good  the  loss  as  on©  of  the 
other  officers  of  the  bank  would  put  up  whom  he  seemed  to 
think  was  equally  responsible  with  himself  for  the  loss  of 
the  money ;  that  he  said,  quoting  him  literally :  "  'I  would 
leave  it  to  any  fair-minded  man  what  was  right  for  me  to  put 
up.^  He  (McComick)  said  to  me  we  couldn't  leave  it  to 
anybody.  Didn't  want  it  known.  If  we  let  it  go  out  there 
would  be  a  run  on  the  bank.  I  said  then  it  should  b©  left 
to  Mr.  Cutler,  as  he  was  vice-president  of  the  bank  and  had 
been  advised  of  the  situation.  .  .  .  His  (Cutler's)  deci- 
sion was  that  I  should  put  up  thirteen  thousand,  two  hundred 
and  fifty  dollars  and  in  case  the  money  was  recovered,  or 
when  any  of  it  was  recovered,  or  received  from  voluntary 
contributions,  I  should  get  half  of  the  amount  of  that  note 
before  any  distribution  was  made  to  any  one  else."  And  he 
further  testified:  "Q.  Any  promise  upon  anybody's  part 
that  you  should  receive  any  amount  at  all?  A.  No,  sir. 
Q.  From  any  source?  A.  No,  sir.  Q.  Now,  I  will  ask 
you  whether  or  not  following  that  conversation  you  signed 
the  note  in  question  ?  A.  Yes,  I  went  right  over  there  and 
wrote  it  out  and  handed  it  to  Mr.  Adams."  The  record 
shows  that  Mr.  Adams  was  a  vice-president  and  the  manager 
of  the  bank.  Defendant  also  introduced  in  evidence  his  Ex- 
hibit A,  which  is  as  follows :  "January  22,  1908.  Received 
from  Joseph  Nelson  thirteen  thousand,  two  hundred  and  fifty 
dollars  to  assist  in  making  up  loss  of  one  hundred  and  six 
thousand,  two  hundred  and  fifty  dollars  found  missing  from 
the  reserve  safe  of  the  Utah  National  Bank,  said  sum  of 
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thirteen  thousand,  two  hundred  and  fifty  dollars  is  evidenced 
by  promissory  note  in  this  bank  signed  by  said  Joseph  Xel- 
son,     Utah  National  Bank,  by  W.  F.  Adams,  V.  P." 

As  we  have  hereinbefore  observed,  the  settlement  thus 
made  with  Nelson  was  afterwards  ratified  by  the  board  of 
directors  of  the  bank.  It  will  thus  be  observed  that  Nelson's 
own  evidence  conclusively  shows:  (1)  That  before  he  exe- 
cuted the  note  in  question  he  believed  that  he  was  legally 
liable  to  the  bank  for  at  least  a  part  of  the  loss  suffered  by 
it  because  of  the  robbery  mentioned;  (2)  that  the  president 
and  vice  president  were  of  the  same  opinion ;  (3)  that  he  was 
requested  by  the  president  to  pay  thirteen  thousand,  two 
hundred  and  fifty  dollars  into  the  bank  towards  making  up 
the  loss;  (4)  that  a  controversy  arose  between  them  as  to 
the  amount  he  should  pay;  (5)  that  the  decision  of  this  con- 
troversy was  left  to  Mr.  Cutler,  the  vice  president  of  the 
bank,  and  that  he  decided  that  Nelson  should  pay  thirteen 
thousand,  two  hundred  and  fifty  dollars  and  that  he  (Nel- 
son) without  protest,  agreed  to  the  decision  made  by  Cutler, 
and  executed  the  note  for  that  amount;  (6)  that  no  guaranty 
or  promise  was  made  to  him  that  he  should  be  reimbursed 
for  the  amount  he  put  up,  or  any  part  thereof,  unless  the 
stolen  money  or  some  part  thereof  should  be  recovered,  or 
the  stockholders  should  voluntarily  assess  themselves  to  re- 
place the  stolen  money.  In  the  face  of  these  facts,  when 
considered  in  connection  with  the  further  fact  that  Nelson 
at  the  time  the  money  was  stolen  was  cashier  of  the  bank 
and  custodian  of  that  particular  fund  and  was  in  a  position 
to  know  whether,  in  looking  after  and  guarding  this  fund, 
he  had  faithfully  and  fully  discharged  every  duty  he,  as 
custodian  of  this  money,  owed  the  bank,  we  do  not  think  that 
this  court  ought  to  arbitrarily  say  that  no  legal  liability 
attached  to  him  for  the  loss  of  the  money,  and  that  there 
was  no  legal  basis  for  the  settlement  he  made  with  the  bank 
in  executing  the  note.  We  do  not  wish  to  be  understood  as 
intimating  that  the  record  justifies  any  inference  that  he 
had  any  knowledge  of  the  robbery  at  the  time  it  was  com- 
mitted, or  that  he,  in  the  discharge  of  his  duties  as  cashier, 
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in  any  way  or  manner  acted  in  bad  faith.  Dishonesty  or 
bad  faith  on  his  part  was  not  essential  in  order  to  make  him 
liable  to  the  bank  for  the  money  stolen  from  its  vaults. 
Indifference  to  or  neglect  of  duty  on  his  part  in  failing  to 
use  that  degree  of  care  and  caution  in  preserving  and  guard- 
ing the  funds  of  the  bank  that  an  ordinarily  careful  and  pru- 
dent business  man  would  use  under  the  same  or  similar  cir- 
cumstances might  make  him  liable  to  the  bank  for  money  un- 
lawfully taken  from  its  vaults  which  might  have  been  pre- 
vented by  the  exercise  of  ordinary  care  on  his  part. 
The  settlement  made  by  Nelson,  on  the  one  hand,  and  9 

the  president  and  vice  president,  on  the  other,  was  in 
effect^  a  compromise  of  whatever  claim  the  bank  had  against 
Nelson.  And  the  subsequent  ratification  of  the  transaction 
by  the  board  of  directors  of  the  bank  not  only  released  Nel- 
son from  any  and  all  claims  that  might  be  made  against 
him  by  the  bank  in  excess  of  the  amount  compromised  for, 
but  also  obligated  the  bank  to  refund  to  McComick  and  Nel- 
son the  respective  amounts  paid  by  them  provided  the  money 
stolen  should  be  recovered  or  the  stockholders  should  volun- 
tarily assess  themselves  or  otherwise  make  good  the  loss. 
And,  as  stated  by  counsel  for  respondent  in  their  brief,  "the 
original  claims  of  the  respective  parties  were  extinguished 
and  the  w^hole  matter  merged  into  the  promissory  note  in 
question.'' 

In  2  Words  &  Phrases,  p.  1447,  it  is  said: 

"Any  damage  or  suspension  or  forbearance  of  a  right  will 
be  sufficient  to  sustain  a  promise.  (2  Kent's  Comm.  [12th 
Ed.],  p.  465.)"  In  Burr  v.  Wilcox,  13  Allen  [Mass.]  273, 
Wells,  J.,  in  defining  "consideration,"  says  any  act  done 
at  the  defendant's  request,  and  for  his  convenience  or  to  the 
inconvenience  of  the  plaintiff,  would  be  sufficient.  Pollock, 
in  his  work  on  Contracts  (page  166),  says  "consideration" 
means,  not  so  much  that  one  party  is  profiting,  as  that  the 
other  abandons  some  legal  right  in  the  present.  In  Boyd  v. 
Freize,  71  Mass.  [5  Gray]  544,  Shaw,  C.  J.,  says  an  agree- 
ment therefor  to  forego  one's  legal  right,  or  forbear  collecting 
a  debt  or  enforcing  any  other  beneficial  right,  is  a  good  oon- 
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sideration  for  an  express  promise  made  upon  it.  Such  agree- 
ment may  bo  express  or  implied  by  law.  Ballard  v.  Burton, 
64  Vt.  387,  24  Atl.  769,  771,  16  L.  R  A.  664." 

It  has  been  suggested  that,  in  case  the  judgment  is  af- 
firmed and  Nelson  is  compelled  to  pay  the  note,  he  could 
not  recover  from  the  bank  the  amount  so  paid  in  redemption 
of  the  note,  even  though  the  bank  should  succeed  in  recover- 
ing the  stolen  funds,  and  hence  the  giving  of  the  note  was 
without  consideration.  In  answer  to  the  suggestion,  it  is 
sufficient  to  say  that  one  of  the  conditions  upon  which  Nel- 
son executed  the  note  was  that  he  would  be  reimbursed  in 
case  the  stolen  money  should  be  recovered.  We  know  of  no 
rule  of  law  that  would  enable  the  bank,  after  having  ratified 
the  agreement  entered  into  for  its  benefit  and  accepted  the 
note,  to  later  on  repudiate  its  obligation  to  reimburse  Nelson 
in  case  the  stolen  money  was  recovered.  No  authority  has 
been  cited,  nor  do  we  think  any  can  be  found,  that  supports 
such  an  inequitable  and  unjust  proposition. 

Conceding,  for  the  sake  of  the  argument,  that,  as  a  mat- 
ter of  fact,  no  legal  liability  attached  to  Nelson  for  the  loss 
of  the  money,  yet  this  would  not,  under  the  facts  and  cir- 
cumstances disclosed  by  the  record,  prevent  a  recovery  by  the 
bank  in  this  action,  because  the  imdisputed  evidence  shows 
that  all  the  parties  to  the  original  controversy,  including 
Nelson,  actually  believed  that  he  was  liable  to  the  bank  for 
at  least  a  portion  of  the  money  stolen,  and  that  the  compro- 
mise with  respect  thereto  was  made  in  good  faith.  Under 
the  great  weight  of  authority  the  compromise  was  a  suffi- 
cient consideration  for  the  note. 

In  Page  on  Contracts,  section  321,  the  author  says: 

"The  general  rule  that  the  legal  right  acquired  or  forborne 
miist  be  a  genuine  one  to  constitute  a  valuable  consideration  must 
be  qualified  in  case  of  compromises  of  disputed  claims.  If  a  bona 
fide  dispute  exists  as  to  the  validity  of  a  claim,  and  the  parties  com- 
promise iuch  dispute  by  mutual  agreement,  such  compromise  Is 
valid;  as  the  mutual  releases  of  rights  which  are  at  least  apparent, 
and  are  upheld  in  good  faith,  form  a  consideration  each  for  the 
other.    If  claims  thus  compromised  are  each  genuine  and  upheld 

3S  UUh— 13 


Digitized  by 


Google 


194  Thiety-Eight  Utah. 

in  good  faith,  the  fact  that  one  of  them  is  invalid  does  not  ayoid 
the  compromise,  and  the  validity  or  invalidity  of  the  original  claim 
is  immaterial.  If  it  were  not  for  this  rule,  few,  if  any,  compromises 
could  be  upheld" — citing  cases. 

In  6  Am.  and  Eng.  Ency.  Law  (2d  Ed.),  711,  it  is  said: 

"Closely  allied  with  the  preceding,  and  based  upon  the  same 
general  principle,  is  the  compromise  of  doubtful  and  unliquidated 
claims.  As  it  is  the  policy  of  the  law  to  discourage  litigation  and 
to  enforce  voluntary  settlements  effected  without  the  interposition 
of  the  law,  it  has  uniformly  been  held  that  the  compromise  of 
dounbtful  claims  is'  valid;  the  mutual  release  of  their  respective 
rights  by  the  parties  to  the  controversy,  and  the  avoidance  of  the 
expense  and  annoyance  of  a  suit  at  law,  being  a  sufficient  con- 
sideration for  the  composition."  And  on  page  714  of  the  same 
volume  it  is  said:  "After  a  compromise  has  been  entered  into 
in  good  faith,  in  an  action  to  enforce  the  satisfaction,  the  merits 
of  the  original  controversy  cannot  be  called  into  question." 

In  8  Cyc  510,  the  rule  is  stated  as  follows: 

"The  law  favors  the  avoidance  or  settlement  of  litigation,  and 
compromises  in  good  faith  for  such  purposes  will  be  sustained  as 
based  upon  a  sufficient  consideration,  without  regard  to  the  merits 
of  the  controversy  or  the  character  or  validity  of  the  claims  of 
the  parties,  or  even  though  a  subsequent  judicial  decision  may  show 
the  rights  of  the  parties  to  have  been  different  from  what  they  at 
the  time  supposed.  The  real  consideration  which  each  party  receives 
under  such  a  compromise  is,  according  to  some  authorities,  not  the 
sacrifice  of  the  right,  but  the  settlement  of  the  dispute." 

(Perkins  v.  Trinka,  30  Minn.  241,  15  N.  W.  115 ;  Armijo 
r.  Henry,  14  K  M.  181,  89  Pae.  305,  25  L.  R  A.  (K  S.) 
275,  and  cases  cited  in  note.) 

Moreover,  Nelson,  on  cross-examination,  testified  that  the 
payment  of  the  fifty  thousand  dollars  by  McComick  "added 
twenty-five  dollars  a  share  to  the  assets  of  the  bank.*'  At  the 
time  of  the  compromise  he  owned  fifty  shares  of  the  stock, 
which,  according  to  his  own  testimony,  was  enhanced  twelve- 
hundred  and  fifty  dollars  in  value  by  McComick's  perform- 
ance of  his  part  of  the  agreement.  Besides,  the  payment 
made  by  Nelson  and  McComick  saved  the  bank  from  a 
p;robable  "run"  and  unquestionably  saved  it  from  being  closed 
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by  the  Comptroller  of  the  Currency.     Therefore  it  may  be 
fairly  said  that  a    valuable  consideration  in    effect 
moved  from  McComick  to  the  defendant  for  the  exe-         1 0 
cation  of  the  note.    True,  Nefeon  testified  that  when 
he  signed  the  note  he  did  not  intend  to  pay  it,  but  his  own 
evidence  as  to  what  was  said  and  done  on  that  occasion,  when 
considered  in  connection  with  the  testimony  of  McComick 
and  Cutler,  shows  that  he  executed  the  note  in  good 
faith,  and  that  at  the  time  he  did  so  fully  intended         1 1 
to  pay  it 

The  daim  made  by  Nelson  that,  at  the  time  he  signed 
the  note  and  delivered  it  to  the  bank,  he  had  no  intention  of 
every  paying  it,  was  an  afterthought  on  his  part.  This  is 
shown  by  his  own  evidence,  which  we  have  hereinbefore  set 
out  We  also  invite  attention  to  the  following  statements 
made  by  him  on  cross-examination:  "Q.  You  told  your 
counsel  that  at  first  you  refused  to  put  up  this  note  .  .  . 
for  thirteen  thousand,  two  hundred  and  fifty  dollars?  A. 
Yes,  sir.  Q.  When  was  it  you  changed  your  mind  and  con- 
cluded to  put  it  up?  A.  When  Mr.  Cutler  said  that  would 
be  fair.  Q.  Was  it  right  then  you  had  in  mind  that  you 
would  not  pay  it?  A.  I  never  expected  to  have  to  pay  it, 
expected  it  would  be  collected  some  other  way.  Q.  If.  it 
was  not  collected  some  other  way,  did  not  have  it  in  mind 
then  you  would  not  pay  it?  A.  Quite  sure  it  would  be 
collected;  never  had  any  other  thought.  Q.  Did  you  have 
in  mind  then  you  would  not  pay  this  note  if  the  money  was 
not  found  ?  A.  Never  thought  of  it  from  that  standpoint  at 
all." 

Furthermore,  if  the  note  was  not  delivered  to  and  accepted 
by  the  bank  in  good  faith  as  an  asset,  and  the  entry  made  of 
it  in  the  books  of  the  bank  was  only  for  the  purpose  of  de- 
ceiving the  federal  bank  examiner  or  the  officers  of  the  bank 
who  were  not  advised  of  the  robbery  mentioned,  then  it  fol- 
lovTO  that  under  section  5209,  Eev.  St.  U.  S.  1878  (U.  S. 
Comp.  St.  1901,  p.  3497),  the  entry  of  the  note  as  an  asset 
on  the  books  of  the  bank  was  a  "false  entry,"  and  every 
person  who  was  a  party  to  the  fraudulent  transaction,  know- 
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ing  it  to  be  such,  could  be  prosecuted  criminally  under  said 
section.  We  are  not,  therefore,  prepared  to  hold,  on  the  bare 
assertion  of  Nelson,  which  assertion  he,  in  giving  his  testi- 
mony, repeatedly  contradicted,'  and  which  is  inconsistent  with 
the  admitted  facts  leading  up  to  and  surrounding  the  trans- 
action, that  the  note  was  given  by  Nelson  and  accepted  by  the 
bank  and  used  only  as  a  dummy  to  deceive  the  federal  bank 
examiner  and  all  other  persons  who  were  not  parties  to  the 
transaction  and  who  were  doing  or  might  thereafter  do  busi- 
ness with  the  bank.  Moreover,  it  is  a  familiar  rule  of  law 
that,  where  a  transaction  is  explainable  upon  either  of  two 
different  theories,  one  of  which  is  consistent  with  good  faith 
and  fair  dealing  and  the  other  involves  fraud  and  de- 
ception, the  explanation  consistent  with  honesty  and  12 
legality  will  be  accepted  unless  the  evidence  clearly 
preponderates  in  favor  of  the  ill^al  aspect  of  the  transaction. 
In  1  Jones  on  Evidence  this  principle  is  aptly  illustrated 
in  the  following  language:  "In  the  ordinary  transactions 
of  life,  fairness  and  honesty  are  presumed,  and  conveyances, 
sales,  and  contracts  generally  are  presumed  to  have  been 
made  in  good  faith  until  the  contrary  appears.  ...  In 
actions  involving  fraud,  as  in  other  cases  where  the  facts 
present  a  double  aspect,  one  consistent  with  fair  dealing  and 
the  other  involving  dishonesty  of  purpose,  the  court,  unless 
the  scale  decidedly  preponderates  for  the  latter,  will  strike 
the  balancein  favor  of  honesty  and  innocence."  (16  Cyc 
1082.) 

In  this  case  the  undisputed  facts,  as  wo  view  them,  are 
not  only  consistent  with  good  faith  and  honesty  of  purpose 
on  the  part  of  Nelson,  McComick,  and  Cutler  in  entering 
into  the  agreement  by  which  the  credit  and  financial  stand- 
ing of  respondent  bank  was  maintained,  but  are  inconsistent 
with  any  other  conclusion.  It  is  conceded  that  it  was  under- 
stood and  agreed  between  Nelson,  MoComick,  and  Cutler 
at  the  time  the  note  was  executed  that  in  case  any  of  the 
money  stolen  should  be  recovered  by  the  bank,  or  the  loss 
made  good  by  voluntary  assessments  on  the  part  of  the  stock- 
holders.   Nelson  should  be  paid  one-half  of  the  thirteen  thou- 
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sand,  two  hundred  and  fifty  dollars  put  up  by  him  before 
McCk)mick  should  be  reimbursed  for  any  of  the  fifty  thou- 
sand dollars  put  up  by  him.  Now,  Nelson,  knew  that  if,  for 
any  reason,  he  should  fail  to  pay  the  note,  there  would  be 
nothing  due  him  under  this  part  of  the  agreement,  evCTi 
though  the  money  stolen  should  be  recovered  or  the  loss 
otherwise  made  good.  It  is  not  reasonable  to  suppose  that  if 
he,  at  the  time  he  executed  the  note,  intended  to  repudiate 
it  later  on,  he  would  have  insisted  upon  the  parties  with 
whcHn  he  transacted  the  business  entering  into  this  part  of 
the  agreement  In  fact,  the  great  wei^t  of  the  evidence 
shows  that  the  basis  upon  which  McComick  and  Nelson 
should  be  reimbursed  in  case  the  money  stolen  or  any  part 
of  it  should  be  recovered  was  the  only  question  about  which 
there  was  any  serious  controversy.  The  question,  however, 
as  to  what  Nelson's  real  intentions  were  in  regard  to  the 
matter  at  the  time  he  signed  the  note  is  unimportant,  as  the 
evidence,  without  conflict,  shows  that  the  parties  with  whom 
he  transacted  the  business  acted  iu  good  faith,  and  at  the 
time  had  every  reason  to  believe,  and  no  doubt  did  believe, 
that  he,  too,  was  acting  in  good  faith. 

Counsel  for  appellant  next  contend  that,  as  there  was  no 
evidence  introduced  as  to  the  amount  of  attorney's  fees  act- 
ually charged  by  respondent's  attorneys  for  their  services  in 
conducting  the  case  "which  had  been  paid  or  was  to  be  paid" 
to  them  by  respondent  for  such  services,  the  court  erred  in 
allowing  and  including  in  the  judgment  the  attorney's  fees 
provided  for  in  the  note.  Counsel  in  their  printed  brief 
say:  "The  allegations  contained  in  the  complaint  .  .  . 
with  reference  to  attorney's  fees  are  all  true  and  were  there- 
fore admitted  in  defendant's  answer,  and  no  issue  upon  such 
fact  was  raised,  and  of  course  no  evidence  introduced." 
Counsel  do  not  contend  that  the  fee  provided  for  in  the  note 
and  allowed  by  the  court  was  unreasonable  or  in  any  respect 
unjust  What  they  claim  is  that  it  was  incumbent  upon 
plaintiff  to  prove  not  only  the  reasonableness  of  the  fee,  but 
that  the  amount  was  actually  charged  and  paid  or  agreed  to 
be  paid  by  respondent  to  the  attorneys  for  their  services  in 
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conducting  the  case.  And  in  support  of  their  contention  they 
cite  and  rely  upon  section  3504,  Comp.  Laws,  1907,  which, 
80  far  as  material  here,  provides:  "In  all  cases  of  foreclos- 
ure, when  an  attorney  or  counsel  fee  is  claimed  by  the  plain- 
tiff no  other  or  greater  amount  shall  be  allowed  or  decreed 
than  the  sum  which  shall  appear  by  the  evidence  to  be  act- 
ually charged  by  and  to  be  paid  to  the  attorney."  Section 
3505  provides:  "In  all  cases  of  foreclosure  by  proceedings 
in  court  the  attorney's  fee  shall  be  fixed  by  the  court  in  which 
the  proceedings  of  foreclosure  are  had,  any  stipulation  in 
said  mortgage  to  the  contrary  notwithstanding."  The  lan- 
guage of  these  provisions  of  the  statute  is  both  plain  and 
specific  and  clearly  shows  that  the  provisions  providing  for 
certain  proof  in  regard  to  attorney's  fees  apply  to  foreclosure 
proceedings  only.  By  an  examination  of  the  entire  act  of 
which  the  sections  of  the  statute  just  quoted  form  a  i)art, 
it  will  be  seen  that  it  relates  exclusively  to  foreclosure  pro- 
ceedings, and  that  it  neither  expressly  nor  by  implication 
refers  to  or  deals  with  any  other  subject.  Nor  do  any  of 
the  provisions  of  the  negotiable  instruments  act  in  any  way 
relate  to  or  deal  with  actions  of  foreclosure.  The  two 
statutes   are  not   in   pari   materia,   as   they   in   no  13 

sense    relate    to    the    same    general    subject-matter. 

The  case  of  McComick  v.  Swem,  36  Utah  6,  102  Pac,  626, 
recently  decided  by  this  court,  was  an  action  to  recover  on  a 
promissory  note  that  contained  a  stipulation  for  an  attorney's 
fee.  Plaintiff  obtained  a  judgment  in  which  attorney's  fees 
were  allowed.  On  appeal  the  judgment  was  assailed  on  the 
ground  that  there  was  no  evidence  to  show  that  the  plaintiff 
paid  or  was  required  to  pay  an  attorney's  fee.  In  disposing 
of  the  question,  Mr.  Justice  Frick^  in  a  carefully  prepared 
opinion,  speaking  for  the  court,  says: 

"It  has  frequently  been  held  that,  even  when  the  amount  haa 
been  agreed  upon,  it  is,  neyertheless,  subject  to  control  by  the 
court;  and  therefore,  if  it  appears  to  the  court  that  the  amount 
agreed  upon  is  unfair,  unjust,  or  unreasonable,  the  court  should 
permit  a  recovery  only  for  what  is  reasonable  under  all  the  circum* 
stances,  the  same  as  where  no  amount  has  been  agreed  upon.     It 


Digitized  by 


Google 


Bank  v.  Nelson.  199 


seems  to  us,  however,  and  quite  a  number  of  courts  so  hold,  that 
prima  facie  the  amount  agreed  upon  should  be  assumed  as  the 
proper  fee  to  be  allowed,  and  unless  it  is  clearly  obvious  to  the 
court,  or  is  made  to  appear,  that  the  amount  stipulated  for  is  un- 
just, oppressive,  or  unreasonable.  In  view  of  all  the  circumstances 
of  the  case,  the  stipulated  amount  should  be  allowed*' — citing  au- 
thorities. 

As  no  claim  is  made  that  the  amount  allowed  as  attor- 
ney's fees  is  unreasonable,  this  assignment  must  be 
overruled,  as  the  case  of  McComick  v,  Swem,  is  de-         14 
cisive  of  the  question. 

Judgment  aflirmed,  with  costs  to  respondent, 

FRICK,  J.  (concurring). 

I  concur  with  Mr.  Justice  McCartt,  and  shall  briefly 
state  the  principal  reasons  that  have  impelled  me  to  arrive 
at  such  a  conclusion. 

The  contention  that  the  ultimate  fact  of  what  constituted 
the  consideration  for  the  note  sued  on  was  not  found,  in  view 
of  the  facts  and  circumstances  of  this  case,  is,  in  my  judg- 
ment, without  merit.  The  action  was  founded  on  a  negoti- 
able instrument.  The  only  defense  interposed,  and  this  in 
general  terms  merely,  was  want  of  consideration.  The  ma- 
terial contested  issue,  and  the  only  one  that  required  judicial 
determination,  was  whether  the  note  was  based  upon  a  suffi- 
cient consideration.  The  following  facts  and  inferences  or 
deduction  which  induced  the  execution  and  delivery  of  the 
note  in  question  are  undisputed,  namely,  that  the  sum  of 
one  hundred  and  six  thousand,  two  hundred  and  fifty  dollars 
had  been,  in  some  way,  abstracted  from  the  bank;  that  by 
reason  thereof  the  necessary  banking  capital  was  impaired; 
that  this  impairment,  if  known,  might,  and  probably  would, 
induce  a  run  on  the  bank  by  its  depositors,  and  thus  the 
bank's  existence  would  be  threatened,  if  not  destroyed;  that 
both  the  appellant  and  Mr.  Comick  were  not  only  interested 
in  the  hank  as  officers,  but  they  had  a  direct  pecuniary  inter- 
est in  maintaining  its  financial  integrity ;  that  by  adding  at 
once  the  sum  of  sixty-three  thousand,  two  hundred  and  fifty 
dollars  to  the  banking  capital,  of  which  amount  the  note  in 
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question  represented  thirteen  thousand,  two  hundred  and 
fifty  dollars,  the  amount  required  by  law  would  be  restored, 
the  financial  integrity  of  the  bank  maintained,  and  in  all 
probability  the  bank  would  continue  in  business  as  before 
and  all  interest  therein  would  be  kept  intact.  The  question 
whether,  from  these  facts  and  inferences  or  deductions,  a 
court  was  authorized  to  find  that  the  note  was  founded  upon 
a  sufficient  consideration,  w^as  therefore  in  the  nature  of  a 
legal  conclusion  rather  than  a  finding  of  fact  with  regard 
to  what  constituted  the  consideration  for  the  note. 

Generally  speaking,  as  Mr.  Blackstone  says,  "this  thing, 
which  is  the  price  or  motive  of  the  contract,  we  call  the 
consideration."  (Cooley's  Blackstone  [3d  Ed.],  bottom  p. 
58r».)  From  the  foregoing  facts  the  motive  of  McComick  and 
appellant  that  induced  the  payment  of  fifty  thousand  dollars 
by  the  one  and  the  making  and  delivery  of  the  note  by  the 
other  is  so  palpable  that  it  requires  no  discussion.  Maintain- 
ing the  financial  integrity  of  the  bank  and  preventing  the 
probability  of  a  run  thereon  by  the  depositors,  and  in  that 
way  preserving  intact  the  interests  of  both  McCJomick  and 
appellant,  to  my  mind,  constituted  ample  consideration  to 
support  the  appellant's  promise  to  pay.  Under  such  cir- 
cumstances, the  court,  therefore,  could  only  have  found  the 
facts  out  of  which  the  actual  consideration  arose  or  sprang. 
These  facts,  as  I  have  shown,  were  not  in  dispute,  and  hence 
nothing  was  really  necessary  for  the  court  to  do  save  to 
declare  the  legal  deduction  from  the  conceded  facts.  This, 
in  legal  effect,  is  just  what  the  court  did. 

It  may  be  that,  if  the  appellant  had  requested  specific 
findings  with  respect  to  the  facts  which  I  have  detailed,  the 
court  would  have  made  them ;  but,  even  if  the  court  had  not 
done  so,  I  cannot  see  in  what  way  the  appellant  has  been 
prejudiced  in  any  substantial  right.  The  error,  if  any,  in 
vie\v  of  the  circumstances,  would,  at  most,  have  been  tech- 
nical and  not  substantial.  This  court  should  not  reverse 
cases  unless  a  substantial  right  of  the  complaining  party  has 
either  been  disr^arded  or  invaded.     In  my  judgment  ap- 
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pellant  has  shown  no  cause  whatever  why  the  judgment 
should  be  reversed. 

The  suggestion  that  the  transaction  between  McComick 
and  appellant  in  legal  effect  amounted  to  no  more  than  if 

A.  had  agreed  with  B.  that  A.  would  advance  D.  a  certain 
sum  of  money  if  B,  would  also  advance  D.  a  certain  sum, 
and  that,  if  A.  complied  with  his  promise  but  B.  failed  to 
do  so,  therefore  D.  could  not  enforce  B.'s  promise,  in  my 
judgment,  reflects  neither  the  facts  nor  the  circumstances 
of  this  case.  Let  me  state  a  case  which,  in  my  judgment,  is 
nearer  like  the  case  in  hand.  Suppose  A.  and  B.  are  cred- 
itors of  D.,  and  suppose  further  that,  because  of  a  sudden 
and  unlocked  for  loss  of  a  large  sum  of  money,  D.  is  threat- 
ened with  bankruptcy  imless  he  can  obtain  a  certain  sum 
of  money  from  some  Source  with  which  to  maintain  his  finan- 
cial integrity  and  to  prevent  his  creditors  from  forcing  a 
sale  at  ruinous  prices  of  his  property  and  assets.  Suppose, 
now,  that  A.,  under  such  circumstances,  proposes  to  B.  that, 
in  order  to  maintain  D.'s  financial  integrity  and  to  preserve 
his  business  from  ruin,  and  in  that  way  also  to  preserve 
intact  A.'s  and  B/s  interests  as  creditors  of  D.,  that  A.  would 
pay  to  D.  a  certain  sum  of  money  if  B.  would  likewise 
do  so,  and  suppose  further  that  B.  promised  that  he  would 
pay  a  certain  sum  of  money  to  D.  for  the  purposes  afore- 
said, and,  upon  A.'s  paying  the  amoimt  he  promised  to  D., 

B.  executes  a  n^otiable  note  payable  to  D.  and  delivers 
the  same  to  him,  and  D.  uses  the  same  for  the  intended  pur- 
pose, and  by  reason  of  what  A.  paid  and  by  virtue  of  B.'s 
note  D.  actually  maintains  his  financial  integrity,  preserves 
his  business,  and  is  thus  enabled,  if  necessary,  to  repay  his 
creditors,  including  both  A.  and  B.,  in  full,  would  not  B.'s 
note  be  based  upon  a  valuable  consideration  and  be  enforcea- 
Ue  by  D.  in  a  court  of  law  ?    In  my  judgment  there  is  but 
one  possible  answer  to  the  foregoing,  which  is  that  B.'s  prom- 
ise is  enforceable ;  nor  would  the  fact  that  A.  and  B.  in  the 
supposed  case  did  not  in  terms  state  the  entire  motive  or 
motives  that  induced  them  to  act,  provided  the  facts  are 
present  and  the  parties  are  induced  to  act  upon  such  facts. 
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In  this  connection  may  also  be  considered  the  contention 
that  appellant's  promise  to  pay  the  money  expressed  -in  the 
note  was  conditional  merely.  In  my  judgment  the  promise 
to  pay  by  appellant  was  absolute  and  without  any  condition 
whatever.  The  only  matter,  as  I  understand  the  evidence, 
that  was  left  conditional,  was  the  repayment  of  the  money  to 
appellant  and  McComick.  If  the  amount  of  money  ab- 
stracted from  the  bank  was  recovered,  or  if  made  good  by 
the  voluntary  acts  of  the  stockholders,  then  appellant  was  to 
be  repaid  one-half  of  the  amount  he  agreed  to  pay  before 
McComick  should  receive  any  of  the  anaount  he  paid.  It 
was,  however,  quite  well  understood  between  appellant  and 
McComick  that,  in  order  to  preserve  the  integrity  of  the 
bank's  working  capital,  the  amount  of  money  agreed  to  be 
paid  by  each  was  to  be  a  part  of  the  assets  of  the  bank  abso- 
lutely and  unconditionally.  This  was  accomplished  when 
McComick  paid  the  fifty  thousand  dollars  into  the  bank  and 
appellant  executed  and  delivered  to  it  his  promissory  note, 
which  was  intended  to  be  and  was  made  a  part  of  the  bank's 
available  assets.  All  that  the  parties  intended  to  accomplish 
was  thus  accomplished.  The  bank's  impaired  capital  was 
made  good ;  the  possible  consequences  of  a  run  on  the  bank 
were  averted.  The  results  sought  after  were  not  only  legal, 
but  were  laudable,  and  in  the  end  profitable  not  only  to 
the  bank  as  a  corporate  entity,  but  in  a  measure  likewise 
to  both  McComick  and  appellant. 

Whether  appellant  shall  hereafter  be  made  whole  if  the 
lost  money  be  recovered,  or  if  the  stockholders  shall  replace 
it  by  a  voluntary  assessment,  is,  however,  merely  collateral 
to  the  main  issue,  and  is  of  no  importance  now.  So  long  as 
appellant's  unconditional  promise  to  pay,  which,  as  I  have 
shown,  is  based  upon  a  sufficient  legal  consideration,  remains 
unfulfilled,  so  long  he  is  in  default,  and  can  and  ought  to  be 
required  to  redeem  that  promise. 

In  my  judgment  appellant  has  utterly  failed  to  show 
that  the  judgment  is  erroneous,  illegal,  or  unjust,  and  hence 
it  ought  to  be  affirmed. 
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STRAUP,  C.  J.   (dissenting). 

I  dissent.  The  facts,  in  brief,  are:  The  capital  stock  of 
the  bank  was  two  thousand  shares  of  the  par  value  of  one 
hundred  dollars  each.  W.  S.  McComick,  the  president, 
owned  a  little  more  than  fifty  per  cent  of  the  stock.  The 
defendant,  the  cashier,  owned  fifty  shares.  The  remaining 
shares  of  stock  were  owned  by  various  other  individuals. 
On  the  12th  day  of  January,  1908,  one  hundred  and  six  thou- 
sand, two  hundred  and  fifty  dollars  of  the  reserve  fund  of  the 
bank  was  found  missing.  The  president  asserted 
to  the  cashier  that  he  "considered  him  responsible  for  the 
loss,  being  the  custodian  of  that  particular  fund  and  having 
the  combination  to  the  reserve  chest."  No  claim  is  made 
that  the  cashier  took  the  money,  or  that  he  had  anything  to 
do  with  the  taking  of  it,  nor  that  the  money  was  lost  through 
his  negligence;  nor  did  the  president  accuse  him  of  such, 
or  any,  wrongful  conduct.  He  merely  asserted  to  the  cash- 
ier that  he  thought  he  was  responsible  for  the  loss  because 
he  was  the  cashier  and  had  the  combination  to  the  reserve 
chest.  Such  responsibility  was  denied  by  the  cashier.  Ac- 
cording to  the  testimony  of  the  president,  who  was  the  prin- 
cipal witness  for  the  plaintiff,  he  made  a  proposition  to  the 
cashier  that  he  would  pay  to  the  bank  fifty  thousand  dol- 
lars if  the  cashier  would  pay  thirteen  thousand,  two  hun- 
dred and  fiftv  dollars.  Such  payments,  together  with  forty- 
three  thousand  dollars  of  undivided  profits,  would  make  an 
amount  equal  to  one  hundred  and  six  thousand,  two  hundred 
and  fifty  dollars,  the  amount  found  missing.  The  cashier  at 
first  declined  to  pay  such  an  amount.  He  was  willing  to  pay 
only  an  amount  equal  to  what  his  proportionate  share  would 
have  been  had  an  assessment  been  levied  on  all  of  the  stock. 
The  president  asserted  that  the  fact  of  the  loss  could  not  then 
be  made  known  to  the  directors,  nor  to  the  stosckholders,  with- 
out causing  a  run  on  the  bank.  They  further  discussed  the 
question  as  to  how  they  should  be  reimbursed  in  the  event 
that  the  president  paid  the  fifty  thousand  dollars  and  the 
cashier  thirteen  thousand,  two  hundred  and  fifty  dollars. 
The  latter  insisted  that  he  should  be  paid  in  full  before  the 
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president  should  be  paid  anything.  The  president  did  not 
agree  to  that.  They  then  decided  to  refer  the  matter  to 
Mr.  T.  R.  Cutler,  the  vice  president.  Mr.  Cutler,  also  a 
witness  for  the  plaintiff,  testified :  "I  did  not  feel  that  I  was 
called  upon  to  decide  the  payment  of  the  thirteen  thousand, 
two  hundred  and  fifty  dollars.  That  seemed  to  be  fixed  be- 
tween the  two  of  them,  what  should  be  paid.  It  was  the 
question  with  me,  that  I  was  left  to  decide,  as  to  whether 
Mr.  Nelson  should  receive  thirteen  thousand,  two  hundred 
and  fifty  dollars  provided  they  recovered  any  of  the  money — 
either  recovered  it  from  the  robbers  or  thieves,  or  any  assess- 
ment that  might  be  levied."  After  several  conferences  with 
both  of  them,  the  vice  president  decided  that  the  cashier 
should  receive  one-haK  of  the  thirteen  thousand,  two  hundred 
and  fifty  dollars  before  the  president  received  anything. 
Thereupon  the  president,  on  the  22d  day  of  January,  1908, 
paid  to  the  bank  fifty  thousand  dollars,  and  the  cashier  gave 
his  note  for  thirteen  thousand,  two  hundred  and  fifty  dollars 
payable  in  thirty  days.  He  refused  to  pay  the  note  when  it 
became  due,  whereupon  this  action  was  brought  on  the  11th 
day  of  December,  1908.  In  his  answer  the  cashier  admitted 
the  execution  of  the  note  and  pleaded  want  of  consideration. 
That  was  the  only  issue  tried.  The  plaintiff  introduced  the 
note  in  evidence  and  rested.  The  defendant  gave  testimony 
tending  to  show  that  the  note  was  given  without  considera- 
tion. 

Upon  the  evidence  thereafter  adduced  by  plaintiff,  it 
claims  that  "three  distinct  valuable  considerations"  were 
shown:  (1)  That  the  contention  made  by  the  president  to 
the  cashier  that  the  latter  was  responsible  for  the  loss,  be- 
cause he  was  the  cashier  and  had  the  combination  to  the 
reserve  chest,  and  the  cashier's  denial  of  such  responsibility, 
constituted  a  settlement  of  a  disputed  and  unadjusted  claim ; 
(2)  that  the  promise  of  the  president  to  pay  to  the  bank 
fifty  thousand  dollars  upon  the  cashier's  promise  to  pay 
thirteen  thousand,  two  hundred  and  fifty  dollars  also  con- 
stituted a  sufficient  consideration,  within  "the  rule  that  a 
subscription  of  one  individual  to  a  common  cause  is  sup- 
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ported  by  the  subscription  of  others  to  the  same  cause;"  (3) 
that  the  president  of  the  bank  suffered  a  detriment  by  mak- 
ing the  payment  of  fifty  thousand  dollars,  and  that  such  pay- 
ment inured  to  the  benefit  of  the  defendant  by  increasing  the 
value  of  the  capital  stock  of  the  bank.  Upon  these  matters 
considerable  evidence  was  given  by  both  parties.  The  trial 
lasted  a  day.  When  the  court  made  findings,  it  merely 
found  that  the  note  was  given  "for  a  valuable  consideration." 
Appellant  uiges  that  the  ultimate  fact  of  consideration  was 
not  found,  and  that  the  evidence  is  insufficient  to  show  a 
good  or  valuable  consideration.  I  think  the  appellant  is 
entitled  to  prevail  on  both  contentions. 

We  are  told  that  all  that  was  required  to  be  alleged  in  the 
complaint  with  respect  to  the  consideration  was  that  the  note 
was  executed  and  delivered  for  "a  valuable  consideration," 
and  that  a  finding  in  such  language  was  all  that  was  re- 
quired. In  particular  cases  courts  have  said  that  findings 
of  ultimate  facts  in  the  language  of  the  complaint  was  all 
that  was  necessary,  when  the  allegations  were  not  themselves 
open  to  the  objection  that  they  are  statements  of  conclusions 
and  not  ultimate  facts.  The  language  so  used  was  proper 
enough  as  applied  to  the  particular  cases  in  which  it  was  em- 
ployed, but  such  language  should  not  be  made  so  flexible 
and  general  as  to  apply  to  all  cases.  The  court  was  required 
to  clearly  and  specifically  find  the  ultimate  facts  as  estab- 
lished by  the  testimony  and  put  in  issue  by  the  pleadings. 
It  might  well  be  that  in  a  large  majority  of  cases  findings 
of  ultimate  facts  in  the  language  of  pleadings  is  quite  suffi- 
cient But  what  is  the  situation  here  ?  The  court  tried  but 
one  issue.  It  consumed  a  day  in  hearing  and  receiving 
evidence  upon  the  subject  of  consideration.  Upon  such  evi- 
dence adduced  the  plaintiff  contends  that  "three  distinct 
valuable  considerations"  were  shown.  But  all  the  court 
found  upon  the  subject  is  that  the  note  was  given  for  a* 
"valuable  consideration."  Such  a  finding  gives  no  more 
enlightenment  as  to  the  ultimate  facts  found,  and  upon  which 
the  court  heard  evidence  for  a  day,  than  if  the  court  had 
made  a  finding  that  he  "found  the  issue"  in  favor  of  the 
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plaintiff.  It  cannot  be  ascertained  whether  the  court  found 
that  a  settlement  was  made  of  a  disputed  and  unadjusted 
claim,  as  contended  for  by  the  plaintiff,  and  that  such  set- 
tlement constituted  the  consideration  for  the  note,  or  whether 
the  court  found  that  the  defendant  promised  to  pay  to  the 
bank  thirteen  thousand,  two  hundred  and  fifty  dollars  in  the 
event  that  the  president  paid  fifty  thousand  dollars,  and  that 
such  mutual  promises  constituted  the  consideration,  or 
whether  the  court  found  that  the  payment  of  fifty  thousand 
dollars  to  the  bank  by  the  president  was  a  detriment  to  him 
or  a  benefit  to  the  defendant.  The  finding  is  not  unlike 
a  case  where  upon  a  plea  of  want  of  consideration  the 
plaintiff  contended  that  the  note  was  given  as  the  result  of 
a  transaction  had  with  the  defendant  wherein  the  plaintiff 
claimed  that  he  loaned  money  to  the  defendant,  rendered 
services  at  his  request,  and  sold  and  delivered  goods  to  him, 
and  that  each  and  all  constitute  a  good  and  valuable  consid- 
eration for  the  note,  and  after  several  days  spent  in  the 
trial  of  such  matters,  in  which  the  plaintiff  gave  evidence 
tending  to  support  all  three  claims,  and  the  defendant  deny- 
ing them,  the  court  merely  found  that  the  note  was  given 
"for  a  valuable  consideration."  Upon  such  a  finding  it 
could  not  be  ascertained  whether  the  court  found  the  ultimate 
fact  that  the  plaintiff  loaned  money  to  the  defendant,  or  ren- 
dered services  for  him,  or  sold  and  delivered  goods  to  him. 
There,  as  here,  the  reviewing  court  is  compelled  to  review 
the  whole  case  and  make  its  own  findings  with  respect  to  the 
consideration,  which,  in  a  law  case,  we  are  not  permitted  to 
do.  Though  not  intended,  and  expressly  disclaimed,  yet 
that  is  what  I  think  has  been  done  here. 

Aside  from  this,  I  also  am  of  the  opinion  that  no  suflB- 
cient  facts  are  shown  to  constitute  a  good  or  valuable  con- 
sideration. The  first  contention  made  is  that  the  note  was 
given  in  settlement  of  a  disputed  and  unadjusted  claim  of 
one  hundred  and  six  thousand,  two  hundred  and  fifty  dol- 
lars, which  the  president  asserted  against  the  defendant  I 
do  not  find  any  evidence  to  support  such  a  contention.  The 
only  witnesses  who  testified  in  respect  of  such  a  subject  were 
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the  president  and  the  defendant  The  former  testified: 
"Q.  Was  there  any  agreement  made  between  you  and  Mr. 
Nelson  that  the  giving  of  the  thirteen  thousand,  two  hundred 
and  fifty  dollars,  that  his  part  could  settle  his  obligation 
for  the  one  hundred  and  six  thousand,  two  hundred  and  fifty 
dollars?  A.  Any  agreement?  Q.  Yes.  Was  there  any- 
thing said  to  that  effect?  I  will  add  that  to  the  question. 
A.  I  don't  hardly  understand  the  question.  Q.  Did  you 
say  to  Mr.  Nelson  that  if  he  would  give  the  thirteen  hundred, 
two  hundred  and  fifty  dollars  that  that  would  settle  his  obli- 
gation for  the  one  hundred  and  six  thousand,  two  hundred 
and  fifty  dollars,  which  had  been  taken  and  which  you  said 
he  was  responsible  for?  A.  No,  I  don't  think  I  said  that. 
Q.  Did  not  say  that,  nothing  to  that  effect  ?  A.  No.  Q. 
If  there  was  anything  said  whereby  such  an  arrangement — 
from  which  such  an  arrangement  could  be  drawn  that  you 
recollect  ?  A.  Nothing  that  I  can  recall."  The  defendant 
testified  as  follows:  "Q.  Wasn't  the  reason  that  you  paid 
more  (than  the  president  in  proportion  to  the  stock  owned  by 
them)  this :  That  McComick,  in  substance,  said  to  you,  you 
are  liable  for  the  one  hundred  and  six  thousand,  two  hun- 
dred and  fifty  dollars,  because  you  are  the  cashier,  were 
the  cashier  when  this  money  was  lost,  you  were  custodian 
of  it ;  therefore  you  should  pay  more  in  proportion  than  me  ? 
A.  No,  sir.  That  was  not  the  reason.  Q.  Did  he  say  that 
to  yout  A.  He  may  have  done.  Q.  Do  you  remember 
it  ?  A.  No,  sir ;  I  do  not.  In  fact,  I  don't  believe  he  said 
it" 

This  is  all  the  evidence  on  such  subject.  While  the  presi- 
dent testified  that  he  told  the  defendant  that  he  thought  he 
was  responsible  for  the  loss  because  he  was  the  cashier,  and 
the  defendant  testified  that  he  "don't  believe  he  said  it," 
yet  both  testified  that  the  note  was  not  given  for  any  such 
purpose.  Furthermore,  there  is  no  evidence  to  show  that 
the  defendant  had  anything  to  do  with  the  taking  of  the  miss- 
ing funds,  or  that  the  loss  was  in  any  manner  occasioned 
through  his  negligence,  fault,  or  conduct.  The  president 
did  not  accuse  him  of  any  such  things.    Nor  upon  the  record 
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is  there  any  claim  made  that  he  took  the  money,  or  that  it 
was  lost  through  his  negligence  or  other  conduct  The  oolj 
accusation  made,  and  that  by  the  president,  was  that  the 
defendant,  by  virtue  of  his  position  as  cashier  and  the  custo- 
dian of  the  fund,  was  responsible  for  the  loss  no  matter  how 
it  was  occasioned,  whether  by  robbers  or  otherwise.  But, 
whatever  the  president  or  the  defendant  may  have  thought 
of  such  a  remarkable  and  unfounded  contention  of  liability 
of  a  cashier  of  a  bank,  both  of  them  testified  that  the  note 
was  not  given  in  settlement  of  such  supposed  or  any  other 
obligation. 

A  further  contention  is  made  by  plaintiff  that  McCor- 
nick^s  promise  to  pay  fifty  thousand  dollars  to  the  bank  was 
a  sufficient  consideration  for  the  defendant's  promise  in  the 
note  to  pay  thirteen  thousand,  two  hundred  and  fifty  dollars. 
I  pass  without  considering  the  question  of  inconsistency  of 
the  contentions,  or  of  plaintiff's  ri^t  to  shift  its  claim  with 
respect  to  the  consideration  from  one  thing  to  another,  and 
its  final  summary  of  claiming  "three  distinct  valuable  con- 
siderations'*  for  the  note.  After  the  defendant  gave  testi- 
mony tending  to  show  that  the  note  was  given  without  con- 
sideration, it  would  seem  that  the  plaintiff  ought  to  have  had 
some  reasonably  well-defined  idea  what  the  note  was  given 
for.  It  is  not  enough  that  it  points  to  several  or  a  num- 
ber of  things  which,  singly  or  collectively,  mi^t  have  con- 
stituted a  sufficient  consideration.  The  president  of  the  bank 
testified  that  he  said  to  the  cashier  that  he  would  pay  fifty 
thousand  dollars  to  the  bank  if  the  defendant  paid  thirteen 
thousand,  two  hundred  and  fifty  dollars.  This  was  denied 
by  the  defendant.  But  in  determining  the  question  in  hand 
I  take  the  evidence  which  makes  most  strongly  for  the  plain- 
tiff, and  therefore  I  assume  such  fact  to  be  as  testified  to  by 
the  president.  I  readily  concur  in  the  rule,  as  contended  for 
by  the  plaintiff,  that,  "when  several  agree  to  contribute  to 
a  common  object  which  they  wish  to  accomplish,  the  prom- 
ise of  each  is  a  good  consideration  for  the  promise  of  the 
others."  But  I  find  no  evidence  rendering  the  rule  applica- 
ble.   I  think  it  dear,  upon  plaintiff's  evidence,  that  the  de- 
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fendant  did  not  agree  to  pay  thirteen  thousand,  two  hundred 
and  fifty  dollars,  or  to  give  his  note,  as  a  mere  donation,  or 
gift,  or  contribution;  but  that  he  was  in  some  way  to  be 
reimbursed  for  or  repaid  the  money  to  be  paid  by  him  to  the 
bank.  Neither  did  McComick  agree  to  contribute  or  donate 
or  pay  the  fifty  thousand  dollars  to  the  bank  without  any 
understanding  or  expectation  that  he  was  in  some  way  to  be 
reimbursed  or  paid  back.  The  very  thing  about  which  the 
pr^ident  and  the  cashier  most  disagreed  in  their  contentions 
was  the  division  of  the  money  when  refunded  by  the  bank; 
the  cashier  contending  that  he  should  receive  all  of  his  money 
before  the  president  received  any,  and  they  finally  agreeing 
to  leave  such  question  to  the  vice  president 

Upon  this  subject  the  president  testified:  "Should  any- 
thing be  returned  of  that  amount  stolen,  or  an  assessment 
on  the  stock  of  the  bank,  any  way  that  money  got  back,  he 
(Nelson)  wanted  to  get  the  whole  of  his  amount  first,  in  case 
there  wasn't  enough  to  pay  it  all  back  he  should  get  his  first. 
That  we  agreed  to  leave  to  Mr.  Cutler.  Q.  Now,  Mr.  Mc- 
Comick, I  understand,  then,  that  the  arrangement  between 
you  and  Mr.  Nelson,  in  case  the  bank  levied  an  assessment 
and  returned  anything  to  you  and  Mr.  Nelson,  that  you 
should  divide  it  in  given  proportions.  That  was  your  con- 
versation, was  it  ?  A.  Well,  as  I  say,  he  wanted  the  whole 
of  his  first.  Q.  You  finally  decided  that  he  should  get  half 
of  his  first  f  A.  Bishop  Cutler  did,  and  we  agreed  to  that. 
Q.  Yes  ?  A.  Yes,  we  agreed.  Q.  So  you  can  understand 
my  question,  I  will  repeat  it:  The  conversation  was  to  the 
effect  that,  in  case  the  bank  returned  anything  to  you  or  Mr. 
Nelson  because  of  having  put  in  this  sixty-three  thousand, 
two  hundred  and  fifty  dollars,  he  should  get  half  of  what 
he  put  in  before  you  took  anything  personally  ?    A.    That's 

True,  he  further  testified  that  there  was  no  binding  agree- 
ment made  with  the  bank  that  anything  should  be  returned, 
hot  he  all  the  time  asserted  to  the  cashier  and  to  the  vice 
president  that  he  could  not  then  let  the  board  of  directors 
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know  of  the  loss  without  causing  a  run  on  the  bank.  He 
repeatedly  testified  that  the  money  to  be  paid  by  him  and 
the  cashier  was  to  be  returned  in  case  the  lost  money  was 
recovered,  and  further  also  testified:  "I  certainly  thought, 
expected,  that  the  bank  would  reimburse  us.  ...  I  was  act- 
ing as  president  of  the  bank.  I  was  president  of  the  bank. 
As  far  as  my  authority  went,  it  was  binding  on  the  bank. 
....  I  didn't  enter  into  any  writings  with  the  bank.  Q. 
It  (the  money  paid  by  the  president)  was  not  intended  to 
be  a  gift  to  the  bank  ?  A,  Well,  the  money  that  was  stolen 
was  not  a  gift.  That's  one  thing  certain.  Q.  Mr.  McCor- 
nick,  I  just  want  a  clear  answer  to  the  question.  I  have 
reference  to  the  fifty  thousand  dollars  which  you  gave.  You 
say  you  thought  and  intended  in  these  negotiations  that  the 
bank  should  at  least  reimburse  you  and  Mr.  Nelson  to  the 
extent  of  the  moneys  they  recovered  of  that  which  was  stolen ! 
A,  Well,  I  testified  to  that  many  times.  That  is  the  inten- 
tion and  expectation,  that  we  would  be  reimburse  in  case 
the  bank  ever  recovered  any  of  this  money.  Q.  You  never 
intended  to  give  it  to  the  bank  ?  A.  Didn't  give  it  if  they 
ever  got  it  back.  Q.  You  understood  there  was  some  sort 
of  an  obligation  upon  the  bank  to  reimburse  you,  that  was  in 
case  they  recovered  ?  A.  Certainly.  I  have  said  that  many 
times.  Q.  Didn't  you  state  to  Mr.  Nelson,  wasn't  it  the 
understanding  that,  inasmuch  as  you  and  he  had  stepped 
into  the  breach  at  a  time  when  the  loss  could  not  be  made 
public,  you  would  submit  the  matter  to  the  board  of  directors 
with  the  idea  of  having  them  reimburse  you  by  assessment  or 
otherwise?  A.  No,  I  don't  think  I  said  it  in  them  words. 
Q.  What  were  the  words  you  said  ?  A.  Believe  I  stated  I 
hoped  the  board  of  directors  or  stockholders  might  see  fit 
to  come  up  later  and  reimburse  us  in  case  they  didn't  recover. 
Q.  That's  what  I  am  getting  at.  So  there  was  something 
said  between  you  and  Mr.  Nelson  ?  A.  I  said  I  hoped  they 
would,  and  I  think  he  hoped  so  too.  .  .  .  We  merely  talked 
that  we  hoped  that  the  stockholders  or  board  of  directors 
might  do  it,  that  the  stockholders  might  see  their  way  clear 
to  reimburse  us  in  part  if  not  all.  .  .  .  And  that  tie  stock- 
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holders  might,  in  the  future,  see  thir  way  clear  to  stand 
their  portion  pro  rata  of  this  loss  in  part,  if  not  all." 

The  cashier  testified  that  "Mr.  McComick  promised  me 
he  would  call  the  stockholders,  or  board  rather,  together  as 
soon  as  the  time  was  prudent  to  submit  it  to  them,  and  he 
thought  they  would  be  willing  to  put  up  their  pro  rata." 

Had  McComick  and  the  defendant  agreed  that  the  for- 
mer should  contribute  or  donate  or  pay  to  the  bank  perma- 
nently or  unconditionally  fifty  thousand  dollars  and  the  lat- 
ter thirteen  thousand,  two  hundred  and  fifty  dollars,  with 
no  understanding  either  expressed  or  implied  that  neither 
was  to  be  reimbursed  or  paid  back,  or  that  the  bank  or  the 
directors  or  stockholders  were  in  no  manner  to  account  to 
them  for  the  money  so  paid,  the  rule  invoked  by  plaintiff 
might  be  applied.  I  however,  find  no  evidence  to  justify 
such  a  finding,  Nor  is  it  claimed  by  the  plaintiff  that  the 
fifty  thousand  dollars  paid  by  McComick  was  paid,  nor  that 
the  note  given  by  the  defendant  was  given  under  such  cir- 
cumstances. No  such  position  was  taken  by  the  plaintiff 
in  the  court  below,  nor  is  such  a  position  urged  here.  The 
position  taken  and  urged  by  it  is  that,  inasmuch  as  the  fact 
of  the  loss  could  not  then  be  made  known  to  the  board  of 
directors  or  the  stockholders  without  making  the  loss  public 
and  occasioning  a  run  on  the  bank,  McComick  agreed  to  put 
into  the  bank  fifty  thousand  dollars  in  consideration  of  de- 
fendant's paying  thirteen  thousand,  two  hundred  and  fifty 
dollars.  When  both  the  defendant  and  the  vice  president 
urged  that  the  matter  be  submitted  to  the  directors  for  their 
action  to  devise  means  to  replenish  the  lost  funds  by  the 
levying  of  an  assessment,  upon  all  the  stock,  or  otherwise,  the 
president  persistently  objected  to  such  action  at  such  time 
upon  the  only  ground  that  to  then  submit  the  matter  to  the 
board  would  make  the  loss  public  and  create  a  rim  on  the 
bank.  It  is  very  clear  to  me,  and  I  think  the  only  conclu- 
sion permissible  from  the  record  is,  that  to  tide  the  bank 
through  an  emergency  until  such  time  when  the  board  could 
safely  deal  with  the  matter  the  president  agreed  to  advance 
or  pay  to  the  bank  fifty  thousand  dollars  for  its  temporary 
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use  and  benefit  in  the  event  that  the  defendant  paid  thirteen 
thousand,  two  hundred  and  fifty  dollars  for  a  like  purpose. 
That,  I  think,  is  the  most  that  can  be  properly  claimed  for 
plaintiff's  evidence.  I  do  not  find  anything  in  the  record  to 
warrant  the  conclusion  that  the  fifty  thousand  dollars  paid 
by  McComick,  or  that  the  thirteen  thousand,  two  hundred 
and  fifty  dollars  agreed  to  be  paid  by  the  defendant,  was 
to  be  a  permanent  fund  of  the  bank  in  the  sense  that  neither 
it  nor  the  board,  or  stockholders,  were  in  no  manner  to  ac- 
count for  such  pa;yTnents.  And  how  unreasonable  and  un- 
businesslike it  is  to  suppose  that  the  president  of  the  bank, 
wholly  innocent  and  blameless  of  the  loss  and  in  no  sense 
responsible  for  it,  should  pay  fifty  thousand  dollars  for  the 
permanent  use  and  benefit  of  the  bank  and  of  its  stockhold- 
ers with  no  expectation  or  understanding  that  he  was  in 
some  way  to  be  reimbursed  or  repaid.  At  any  rate,  under 
the  evidence  it  is  very  clear  that  neither  McComick  nor  the 
defendant,  when  the  latter  promised  to  pay  the  bank  thirteen 
thousand,  two  hundred  and  fifty  dollars,  intended  that  such 
payment  should  be  absolute  and  unconditional  and  as  and  for 
a  permanent  fund  of  the  bank.  So,  upon  the  evidence  viewed 
in  the  light  most  favorable  for  the  plaintiff,  the  most  that 
can  be  legitimately  claimed  for  it  is  that  McComick  agreed 
to  pay  to  the  bank  for  its  temporary  use  and  benefit,  to  ad- 
vance or  lend  to  it,  fifty  thousand  dollars,  in  the  event  that 
the  defendant  paid  thirteen  thousand,  two  hundred  and  fifty 
dollars  for  a  like  purpose.  Now,  that  is  a  good  contract 
founded  upon  a  suflScient  consideration  for  an  agreement  to 
lend  or  advance  money,  but  not  to  support  the  promise  con- 
tained in  the  note  to  pay  thirteen  thousand,  two  hundred  and 
fifty  dollars  absolutely  and  unconditionally,  nor  to  entitle  the 
beneficiary  for  whose  benefit  the  money  was  promised  to 
demand  or  claim  the  money  absolutely  and  permanently,  as 
the  plaintiff  necessarily  does  in  this  action.  Had  the  de- 
fendant 'paid  the  thirteen  thousand,  two  hundred  and  fifty 
dollars  to  the  bank,  under  the  circumstances  disclosed  by 
plaintiff's  evidence,  the  law  undoubtedly  would  have  implied 
an  agreement  to  pay  it  back  or  to  reimburse  him,  for  the 
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evidence  is  most  positive  and  direct  that  the  payment  prom- 
ised by  him  was  not  intended  as  a  gift  or  permanent  pay- 
menty  but  that  he  was  in  some  manner  to  be  repaid  or  reim- 
bursed. As  I  view  the  situation,  it  is  this:  A.  agrees  to 
advance  and  lend  to  D.  a  certain  siun  of  money  if  B.  will 
also  advance  and  lend  to  D.  a  certain  sum.  A.  performs 
the  agreement  and  advances  the  money.  B.  fails.  Now, 
depending  upon  circumstances,  I  can  see  how  D.  might  have 
legal  cause  for  complaint  against  B.  for  damages  on  account 
of  his  breach,  but  I  do  not  understand  upon  what  principle 
of  law  he  could  properly  sue  B.  to  recover  the  promised 
money  absolutely,  imconditionally,  and  permanently.  It 
may,  however,  be  said  that  the  defendant  here,  when  he  exe- 
cuted the  note,  promised  to  pay  absolutely  and  unoondi- 
tionally.  So  he  did.  But  it  was  not  that  promise  which  was 
made  to  McComick.  It  was  not  that  promise  upon  which 
McComick  agreed  to  pay  nor  paid  the  fifty  thousand  dollars. 
He  testified  that  in  his  conversations  and  negotiations  with 
the  defendant  nothing  was  said  about  the  defendant  giving 
his  note;  that  he  understood  that  the  defendant  was  to  pay 
in  cash,  in  effect,  not  for  a  permanent  but  temporary  use  of 
the  bank,  as  I  have  heretofore  shown;  and  that  he  had  no 
knowledge  that  the  defendant  had  given  his  note  until  after 
McComici  had  paid  the  fifty  thousand  dollars. 

There  being  a  total  want  of  evidence  that  McComick 
promised  to  pay,  or  that  he  paid,  fifty  thousand  dollars  un- 
conditionally, and  as  a  permanent  fund,  or  that  he  promised 
to  pay,  or  paid,  the  fifty  thousand  dollars  upon  any  promise 
or  understanding  that  the  defendant  was  to  pay  thirteen  thou- 
sand, two  hundred  and  fifty  dollars  unconditionally  and  as 
and  for  a  permanent  fund,  and  the  evidence  as  I  view  it  con- 
clusively showing  the  contrary,  I  think  no  consideration  is 
shown  to  support  the  defendant's  promise  contained  in  the 
note  to  so  pay  absolutely  and  unconditionally  and  as  and 
for  a  permanent  fund.  Upon  the  evidence  adduced,  and  upon 
the  transaction  as  shown  by  the  record,  I  do  not  see  any- 
thing, in  case  McComick  should  not  be  repaid  or  reimbursed, 
to  prevent  his  recovering  for  money  had  and  received,  or 
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maintaining  some  appropriate  action  seeking  to  be  reim- 
bursed. But  how  about  this  defendant,  upon  an  aflBrmance  of 
the  judgment  below  which  gives  the  plaintiff  an  unconditional 
and  specific  judgment  against  the  defendant  for  a  sum  cer- 
tain and  the  right  to  an  execution  to  enforce  it  absolutely  the 
same  as  any  other  absolute  and  unconditional  money  judg^ 
ment?  And  if  upon  the  remittitur  to  the  court  below  the 
judgment  is  satisfied  by  him,  either  voluntarily  or  by  exe- 
cution, I  do  not  now  see  what  claim  he  may  thereafter  suc- 
cessfully assert,  either  against  the  bank  or  his  associate  stock- 
holders, for  reimbursement  or  contribution.  It  would  seem 
that  the  adjudication  that  the  promise  contained  in  the 
note  to  pay  absolutely  and  without  conditions  was  founded 
upon  a  suflScient  consideration,  and  the  aflSjmance  of  the 
judgment  without  conditions  or  limitations  of  any  kind 
would  be  a  complete  bar  to  any  claim  or  demand  whidi  the 
defendant  might  thereafter  assert  against  the  bank  for  money 
had  and  received,  or  to  be  repaid  or  reimbursed,  even  though 
the  bank  should  recover  every  dollar  of  the  lost  fund  from 
the  wrongful  taker.  In  other  words,  upon  the  record  viewed 
in  the  light  most  favorable  for  the  plaintiff,  it  indisputably 
is  made  to  appear  that  the  defendant  promised  to  pay  a  cer- 
tain sum  of  money  to  the  bank  upon  conditions  of  repayment 
or  reimbursement,  yet  a  money  judgment  of  absolute  and 
imconditional  payment  of  such  sum  is  entered  against  him 
which  bars  him  from  hereafter  asserting  any  claim  of  re^y- 
ment  because  he  gave  the  note,  instead  of  paying  the  prom- 
ised money  in  cash.  Upon  the  evidence  adduced  by  the  plain- 
tiff, it  is  evident  to  me  that,  had  the  defendant  paid  the 
money  instead  of  giving  the  note,  he  would  have  been  en- 
titled to  have  it  repaid,  or  to  be  reimbursed.  And  it  is  just 
as  evident  to  me,  had  he  not  paid  it,  and  had  the  bank  sued 
to  recover  it  from  him,  on  the  promise  and  agreement  as 
testified  to  by  plaintiff's  witnesses,  the  promise  and  agree- 
ment which  it  is  contended  constitutes  the  real  consideration 
for  the  note,  the  action  would  have  been  unsuccessful,  for  the 
obligation  or  promise,  as  testified  to,  to  pay  upon  an  undeiv 
standing  of  repayment,  or  reimbursement,  would  have  been 
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dissolved  by  the  implied  obligation  to  pay  back  or  to  reim- 
burse him.  For  the  law  would  not  do  so  idle  a  thing  as  to  com- 
pel an  alleged  obligor  to  pay  money  when  upon  such  payment 
he  could  on  demand  legally  require  repayment  of  it.  And,  at 
all  events,  the  law  should  not  compel  an  obligor  to  pay  money 
absolutely  and  imconditionally  when  on  the  actual  transac- 
tion, as  had  between  the  parties  he  only  promised  and  agreed 
to  pay  it  on  conditions  of  reimbursement  or  repayment. 

Some  importance  is  also  attached  to  plaintiff's  contention 
that  the  defendant  received  some  benefit  from  McComick^s 
payment  of  fifty  thousand  dollars  to  the  bank  which  it  is 
claimed  prevented  a  run  on  the  bank  and  increased  the  value 
of  the  capital  stock  of  the  bank,  and  therefore  the  defendant 
should  now  be  compelled  to  permanently  and  unconditionally 
pay  thirteen  thousand,  two  hundred  and  fifty  dollars  to  the 
bank,  when,  according  to  all  the  evidence,  McComick  did 
not  agree  to  pay,  nor  did  he  pay,  the  fifty  thousand  dollars 
upon  any  such  understanding  or  promise  that  the  defendant 
was  to  so  pay  unconditionally  and  permanently.  The  claim 
further  becomes  untenable,  as  it  seems  to  me,  when  it  is  un- 
derstood that  what  McComick  in  fact  did  was  not  to  pay 
fifty  thousand  dollars  to  the  bank  as  and  for  a  permanent 
fund  and  to  make  the  bank  or  his  associate  stockholders  a 
gift  or  permanent  contribution  of  fifty  thousand  dollars,  but 
merely  advanced  such  sum  to  the  bank  until  such  time  when 
the  board  of  directors  or  stockholders  could  safely  deal  with 
the  question  of  replenishing  the  lost  fund,  and  of  devising 
some  means  to  repay  or  reimburse  him,  as  he,  the  president 
and  the  owner  of  the  majority  of  the  capital  stock  testified 
he  thought  and  expected  the  bank,  or  directors,  or  stock- 
holders would  do. 

My  conclusion  that  the  money  paid  by  McComick  and 
that  promised  to  be  paid  by  the  defendant  was  paid  and 
promised  not  as  a  permanent  fund  of  the  bank,  but  upon 
conditions  of  repayment  or  reimbursement,  is  questioned. 
On  that  point  the  defendant  testified:  "It  was  undisputed 
that  we  would  get  the  money  back,  either  by  finding  the 
party  who  had  stolen  it  and  recovering  it  in  that  way,  or 
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else  we  would  bring  the  matter,  when  the  time  was  proper 
for  it,  before  the  board  and  ask  them  to  devise  means  of  put- 
ting up  the  money,  and  then,  of  course,  I  would  get  my  money 
back."  McComick,  in  addition  to  portions  of  his  testimony 
already  referred  to,  testified  as  follows:  "Q.  Mr.  McCor- 
nick,  these  preliminary  negotiations,  or  this  final  meeting 
you  had  in  the  presence  of  Mr.  Cutler,  you  testified  in  refer- 
ence to,  you  stated,  did  you  not,  that  the  board  would  subse- 
quently be  called  together  at  the  proper  time,  and  what  you 
and  Mr.  Nelson  had  done  would  be  submitted  to  the  board, 
did  you  not?  A.  You  ask  if  I  stated  that?  Q.  Yes;  I 
will  ask  you  if  you  did  say  it?  A.  Well,  I  think  maybe 
I  did.  If  I  didn't,  I  now  say  I  did,  Q.  You  say  you  did 
tell  Mr.  Nelson  at  that  time  that  you  would  call  the  board 
together  ?  A.  No.  I  didn't  say  I  would  call  the  board.  I 
said  it  would  be  presented  to  the  board  at  some  future  meet- 
ing. .  .  .Q.  Now,  didn't  you  state,  Mr.  McComick,  in 
one  of  these  conversations,  that  when  the  proper  time  should 
come,  when  things  should  quiet  down,  that  the  board  and 
others  would  be  informed  of  the  fact  you  and  Mr.  Nelson 
had  made  whole  this  thing  ?  A.  So  they  were  informed.  Q. 
You  stated,  in  accordance  with  your  statement  that  they 
would  be  informed —  A.  It  was  the  intention  to  inform 
the  board  at  the  proper  time.  Q.  Wasn't  it  the  intention 
also  that  you  should  ask  others  than  yourself  and  Mr.  Nelson, 
to  contribute  their  proportion  of  this  burden  ?  A.  I  don't 
remember  that  that  was  brought  up  that  we  should  ask  them 
to  do  it.  We  were  in  hopes  they  would  do  it."  In  another 
portion  of  his  testimony  it  appears  he  was  asked  and  answered 
as  follows:  "Q.  Now,  Mr.  McComick,  at  the  time  of  en- 
tering into  this  arrangement  with  Mr.  Nelson,  did  you  re- 
gard that  you  and  Mr.  Nelson  were  contracting  with  the 
bank?  A.  I  certainly  thought,  expected,  that  the  bank 
would  reimburse  us."  True,  he  further  testified  that  "I 
don't  think  I  entered  into  any  contract  with  the  bank,  it 
was  all  verbal  talk,"  and  that  he  paid  the  fifty  thousand 
dollars  "without  getting  any  obligation  of  the  bank  to  reim- 
burse" him.     But,  from  what  is  made  to  appear,  it  is  quite 
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eTident  to  me  that  at  the  time  of  the  negotiations  between 
himself  and  Nelson  he  in  some  way  then  expected  and  in- 
tended to  be  reimbursed.  But,  whether  he  did  or  not,  it  cer- 
tainly is  made  evident  that,  when  the  defendant  promised 
and  agreed  to  pay  thirteen  thousand,  two  hundred  and  fifty 
dollars,  he  imderstood  from  all  that  was  said  and  done  at 
the  time  of  the  negotiations  that  he  was  in  some  way  to  be 
reimbursed. 

It  is  not  made  to  appear  that  either  McComick  or  the 
defendant  owed  the  bank  a  dollar,  or  that  either  was  re- 
sponsible for  the  loss.  Neither  the  money  paid  by  McCor- 
nick  nor  that  promised  to  be  paid  by  the  defendant  was  paid 
or  promised  by  reason  of  such  supposed  or  any  other  obliga- 
tion owing  by  either  of  them  to  the  bank.  Neither  was  un- 
der any  legal  obligation  to  pay  the  bank  anything.  McCor- 
nick,  however,  paid  the  bank  fifty  thousand  dollars,  and  the 
defendant  promised  to  pay  thirteen  thousand,  two  hundred 
and  fifty  dollars.  The  money  paid  by  McComick  and  that 
promised  by  the  defendant  to  be  paid  was  either  a  gift,  or 
was  paid  and  promised  under  circumstances  that  repayment 
or  reimbursement  would  be  made.  Upon  the  evidence  I 
think  the  payments  made  and  promised  were  not  a  gift,  and 
were  not  intended  as  such.  And  neither  in  the  court  below, 
nor  here,  has  the  plaintiff  contended  that  they  were.  And 
confessedly  the  money  paid  by  McComick  was  not  a  gift 
because  there  was  no  donee.  He  could  not  be  donor  and  rep- 
resent the  donee  at  the  same  time.  The  law,  therefore,  im- 
plied a  promise  to  repay  him.  The  note  given  by  Nelson 
was  given  under  the  same  circumstances  as  the  money  paid 
by  McComick,  except  it  may  be  said  that  as  to  Nelson  the 
bank  was  also  present  through  representative  McCor- 
nick.  The  promise  made  by  Nelson  to  pay  could  have  been 
a  gift  had  words  of  donation  been  used  in  the  transaction 
and  negotiations  between  McComick  and  Nelson.  But  such 
words  were  not  used.  The  language  of  both  McComick  and 
Nelson  shows  that  they  were  both  in  the  same  situation  as  to 
the  bank,  and  hence,  even  if  the  words  of  McComick  do  not 
show  an  express  promise  on  the  part  of  the  bank  to  repay. 
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all  the  circumstances  taken  together  are  inconsistent  with 
and  exclude  the  idea  of  a  gift^  and  at  least  show  an  implied 
promise  of  repayment 


WEST  MOUNTAIN  LIME  &  STONE  COMPANY  v. 
DANLEY  et  aL 

No.  2132.    Decided  August  31,  1910.    Rehearing  Denied  November 
22,  1910    (111  Pac  647). 

1.  Trial — Findings — Conclusiveness.  A  finding  that  It  affirma- 
tively appearct  from  the  record  that  summons  was  not  served 
and  the  complaint  was  not  deposited  with  the  clerk  is  not 
necessarily  equivalent  to  a  finding  that  such  acts  were  not  done. 
(Page  224.) 

2.  Couirre — Jurisdiction  to  be  Shown  by  Rbcobd — Filing  of  Com- 
plaint AND  Summons — Sufficiency.  It  is  sufficient  if  the  com- 
plaint, summons,  and  proof  of  service  were  in  fact  filed  with 
the  clerk  within  the  time  required,  though  it  affirmatively  ap- 
peared from  the  record  that  such  acts  were  not  done.  (Page 
225.) 

3.  Pbocess — Return — Presumption  of  Vebfty — ^Amendment.  Since 
the  presumption  that  the  return  or  proof  of  service  speaks  the 
truth  as  to  the  time  and. manner  of  service  is  not  conclusive, 
it  may  he  amended  to  conform  to  the  facts,  where  no  rights  of 
third  parties  have  intervened.     (Page  226.) 

4.  Trial — Findings — Duty  to  Make.  On  plaintifP's  suggestion 
that  the  return  of  service  did  not  correctly  show  when  service 
of  summons  was  made  and  its  motion  to  amend  the  return, 
the  court  should  have  made  findings  as  to  the  actual  time  of 
service  of  summons  according  to  the  facts  before  it  (Page 
226.)   . 

6.  Dismissal  and  Nonsxht — Grounds— <Jommencement  of  Suit — 
Statutory  Reqihrements.  Comp.  Laws  1907,  sec  2946.  provides 
that  within  ten  days  after  service  of  summons,  the  complaint, 
with  the  summons  and  proof  of  service,  must  be  filed  with  the 
clerk,  and  one  copy  of  the  complaint  deposited  for  defendant 
unless  a  copy  was  served  with  the  summons,  and  "otherwise 
the  action  shall  be  dismissed  on  motion  of  any  defendant" 
Section  2489  requires  the  Revised  Statutes  to  be  liberally  con- 
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Btrued  with  a  view  to  effecting  their  ohject  and  to  promote 
justice,  and  provides  that,  in  case  of  variance  between  the  rules 
of  equity  and  common  law,  the  former  shall  prevail.  Held,  con- 
struing section  2946  in  view  of  the  other  sections,  that  the 
action  cannot  be  dismissed  upon  the  sole  ground  that  a  copy 
of  the  complaint  was  not  served  or  deposited,  but  only  where 
neither  the  complaint,  summons,  and  proof  of  service  thereof  are 
filed  and  a  copy  of  the  complaint  has  not  been  served  on  defend- 
ant, nor  deposited  with  the  clerk  for  him.     (Page  228.) 

6.  DisiassAL  AND  Nonsuit — Gbounds — Complaint — Service  on  De- 
fendant— Cubing  Defects.  Under  Comp.  Laws  1907,  sec.  3329, 
providing  that,  if  the  time  allowed  by  the  Code  in  which  to 
do  an  act  relates  to  the  pleadings,  the  time  within  which  such 
act  is  required  to  be  done  may  be  extended  by  the  court  upon 
good  cause  shown,  where  a  copy  of  the  complaint  was  not  served 
on  defendant  nor  deposited  with  the  clerk  within  ten  days  after 
service  of  summons,  as  required  by  section  2946,  because  the 
stenographer  of  plaintiff's  attorney  misunderstood  the  attorney's 
directions  to  deposit  a  copy  of  the  complaint  with  the  clerk, 
and  the  attorney  upon  discovering  such  mistake  at  once  ap- 
plied for  leave  to  deposit  a  copy  of  the  complaint,  the  court 
should  have  permitted  him  to  do  so,  and  not  have  dismissed 
the  action  for  noncompliance  with  the  statute.     (Page  230.) 

7.  Dismissal  and  Nonsuit— Gbounds — Depositing  Copy  op  Com- 
plaint— Cubing  Detect.  Since  the  claimant  has  only  thirty 
days  under  the  statute  in  which  to  sue  to  protect  his  interest 
In  a  mining  claim  and  an  action  thereafter  is  barred  under 
Comp.  Laws  1907,  sec.  3006,  permitting  the  court  to  relieve 
a  party  from  a  proceeding  taken  against  him  through  his  ex- 
cusable neglect,  and  to  permit  defendant,  on  just  terms,  to 
answer  to  the  merits  of  the  original  action  within  one  year  of 
rendition  of  Judgment,  when  from  any  cause,  the  summons  has 
not  been  personally  served  one  defendant,  where  a  copy  of  the 
complaint  was  not  served  or  deposited  within  ten  days  after 
service  of  summons  as  required  by  section  2946,  which  provides 
for  dismissal  on  motion  for  noncompliance  therewith,  because 
of  the  misunderstanding  of  the  stenographer  of  plaintifTs  coun- 
sel as  to  the  latter's  direction  to  deposit  a  copy  of  the  complaint 
with  the  clerk,  the  court  should  have  relieved  plaintiff  against 
such  omission  by  permitting  him  to  deposit  a  copy  of  the  com- 
plaint after  such  time.     (Page  231.) 

8.  Dismissal  and  Nonsuit — Qbounds — Filing  Complaint — Effect 
OF  Failube.  Plaintiff's  failure  to  deposit  a  copy  of  the  complaint 
with  the  clerk  for  defendant  is  not  Jurisdictional,  but  a  mere 
irregularity.     (Page  232.) 

9.  Pleading — Complaint  —  Signatube  —  Necessity.  Comp.  Laws 
1907,  sec.  2983,  requiring  every  complaint  to  be  subscribed  by 
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the  party  or  his  attorney,  and  providing  that,  when  a  corpora- 
tion Is  a  party,  the  verlflcatlon  may  be  made  by  any  officer 
thereof,  it  the  complaint  be  Terlfled,  la  anffldently  compiled  with 
as  to  subscription  If  the  complaint  be  verlfled  by  an  officer  of 
the  corporation,  and  such  verification  be  signed.     (Page  233.) 

10.  Pleading  —  Objection  —  Waiver  —  Failubb  to  Subsgbibb  Com- 
plaint. The  failure  to  subscribe  a  pleading  such  as  the  com- 
plaint, as  required  by  Comp.  Laws  1907,  sec.  2983,  Is  waived  If 
timely  objection  be  not  taken  thereto.      (Page  233.) 

11.  Pleading — Amendment — Failure  to  SuescBiBE  Complaint.  If  a 
pleading  Is  not  subscribed  as  required  by  Comp.  Laws  1907,  sec 
2983,  the  court  will,  on  objection,  permit  the  party  to  cure  the 
defect  by  subscribing  It.     (Page  233.) 

Appeal  from  District  Court,  Third  District;  Hon. 
Oeorge  0.  Armstrong,  Judge. 

Judgment  dismissing  the  complaint.    Plaintiff  appeals. 

Reversed  and  bemanded^  with  direotions  to  set  aside 
the  judgment  of  dismissal  and  reinstate  the  action. 

Weber  &  Olson  for  appellant 

M.  E.  Wilson  for  respondent 

FEICK,  J. 

This  is  an  appeal  from  a  judgment  of  the  district  court 
of  Salt  Lake  County  dismissing  plaintiff's  action.  The  bill 
of  exceptions,  as  certified  by  the  judge  of  the  district  court 
discloses  the  following  facts: 

The  plaintiff,  a  corporation,  on  the  2d  day  of  October, 
1909,  filed  its  complaint  based  upon  its  adverse  claim  against 
the  application  of  the  defendants  for  a  patent  for  certain 
mining  claims.  On  October  9th,  seven  days  after  filing  the 
complaint,  plaintiff  also  filed  the  summons  and  return  show- 
ing service  thereof  on  the  defendants.  From  the  face  of 
the  return  it  was  made  to  appear  that  service  was  made  on 
some  of  the  defendants  on  the  5th  and  on  the  others  on  the 
8th  of  September,  1909.  On  the  25th  day  of  October,  1909, 
the  defendant  George  W.  Danley,  both  in  his  individual  and 
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in  his  representative  capacity  as  administrator,  served  and 
filed  a  motion  "to  dismiss  the  above-entitled  action  on  the 
ground  that  no  copy  of  the  complaint  was  ever  served  upon 
him  either  in  his  individual  or  representative  capacity,  and 
that  no  copy  of  said  complaint  was  ever  filed  or  deposited 
with  the  clerk  of  the  said  district  court  for  the  defendants 
or  any  of  them  in  said  action."  Following  this,  xm  the  26th 
day  of  October,  plaintiffs  counsel  served  notice  on  the  at- 
torney who  filed  the  motion  to  dismiss  the  action  that  the 
plaintiff  would  on  the  6th  day  of  November,  1909,  apply  to 
the  court  for  leave  to  serve  or  deposit  copies  of  the  complaint 
for  all  of  the  defendants,  with  leave  for  all  of  them  to  an- 
swer within  the  same  time  that  they  would  have  had  if  the 
copies  had  been  originally  deposited.  This  notice  was  duly 
filed  on  the  27th  day  of  October,  1909.  The  application 
for  leave  to  deposit  copies  of  the  complaint  for  the  use  of 
the  defendants  was  supported  by  the  aflBdavit  of  plaintiffs 
counsel.  From  the  affidavit  it,  in  substance,  appears  that 
counsel  prepared  the  original  complaint  on  October  1,  1909, 
and  thereafter  caused  the  same  to  be  filed  with  the  clerk 
of  the  district  court ;  that  at  the  time  the  original  complaint 
was  prepared  copies  thereof  were  also  prepared  to  be  de- 
posited with  said  clerk  for  the  use  of  defendants;  that  said 
copies  required  some  corrections  before  depositing,  and  hence 
were  not  deposited  when  the  original  complaint  was  filed; 
that  counsel  instructed  the  stenographer,  who  was  on  duty 
in  counseFs  office,  to  correct  said  copies,  and  thereupon  to 
immediately  deposit  them  with  said  clerk  for  the  use  of 
'defendants;  that  said  copies  were  corrected,  but  that  said 
stenographer  misunderstood  counsel's  orders  and  direction  to 
deposit  said  copies,  and  failed  to  deposit  them  with  said 
derk,  but,  instead  of  doing  so,  placed  the  same  among  coun- 
sel's office  files;  that  during  all  of  the  time  since  preparing 
said  original  complaint  and  the  copies  thereof  counsel  fully 
believed  that  his  orders  had  been  complied  with,  and  that 
said  copies  were  deposited  or  filed  with  the  clerk  of  said  court 
on  the  day  the  original  complaint  was  filed.  The  stenographer 
also  made  an  affidavit  wherein  the  facts  above  stated  are 
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substantially  corroborated.  This  affidavit  was,  however, 
made  and  filed  on  the  29th  day  of  November,  1909,  and  is 
claimed  by  defendants'  counsel  to  have  been  filed  without 
leave  of  court.  Be  that  as  it  may,  it  is  in  the  record  and  is 
certified  to  as  part  of  the  bill  of  exceptions.  On  the  27th 
day  of  October,  1909,  the  other  two  defendants  also  served 
and  filed  a  motion  to  dismiss  the  action  ''on  the  ground  that 
it  affirmatively  appears  from  the  record  in  said  case  that 
neither  the  complaint  nor  the  summons,  nor  proof  or  service 
thereof,  was  filed  in  the  office  of  the  clerk  of  the  court  in 
which  the  action  was  brought  within  ten  days  after  the  serv- 
ice of  summons,  and  on  the  further  ground  that  no  copy 
of  the  complaint  was  deposited  with  the  clerk  of  the  said  dis- 
trict court  for  the  defendants  or  any  of  them  in  said  action 
at  the  time  of  filing  the  complaint."  In  the  foregoing  no- 
tices no  time  was  fixed  by  defendants  at  which  they  would 
ask  the  court  to  consider  or  pass  thereon.  Upon  the  other 
hand,  it  does  appear  from  the  application  filed  by  the  plain- 
tiff's counsel  that  it  would  call  up  its  motion  or  application 
for  leave  to  deposit  copies  of  the  complaint  on  the  6th  day 
of  November,  1909.  Plaintiff's  application  therefore  ap- 
parently had  the  right  of  way. 

On  the  6th  day  of  November,  1909,  both  of  the  motions 
of  the  defendants  and  the  application  of  plaintiff  came  on 
for  hearing  in  open  court.  The  record  recites  that  defend- 
ants' counsel  called  up  the  motion  to  dismiss.  Plaintiff's 
counsel  then  expressed  a  desire  to  have  all  the  pending  mo- 
tions disposed  of  at  the  same  time,  to  which  defendants' 
counsel  seemingly  consented.  Plaintiff's  counsel  then  said: 
"I  notice  an  error  in  the  return  of  summons.  An  error  was 
made.  Instead  of  October,  it  is  September.  I  don't  know 
whether  you  claim  anything,  but  I  want  to  amend  the  return. 
It  is  a  clerical  error.  It  was  made  on  the  5th  day  of  Octo- 
ber, and  returned  on  the  9th  day  of  October.  In  making 
the  affidavit  of  service — making  the  return — it  said  Sep- 
tember, instead  of  October."  Defendants'  counsel  simply 
said,  "I  want  to  dispose  of  this  motion  first,"  and  at  once 
commenced  his  argument.     After  this,  counsel  for  plaintiff 
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again  asked  ^'permission  to  amend  the  return  which  reads 
September  instead  of  October,"  to  which  counsel  remarked 
that  he  could  not  consent  and  would  like  to  dispose  of  his 
motion  to  dismiss  first.  The  court  did  not  seem  to  give  the 
request  of  plaintiffs  counsel  to  amend  the  return  of  service 
any  consideration  at  that  time,  but  simply  passed  on  de- 
fendants' motions  to  dismiss  the  action  and  sustained  the 
same  and  dismissed  the  action.  Afterwards  the  court,  how- 
ever, entertained  another  motion  interposed  by  plaintiffs 
counsel  in  which  plaintiff  asked  the  court  to  review  and  re- 
consider its  former  ruling  dismissing  the  action,  and  in  con- 
nection with  that,  and  in  support  of  that  motion,  counsel  also 
filed  an  affidavit  of  the  person  who  served  the  summons  in 
the  action  showing  that  the  summons  was  actually  served 
on  one  of  the  defendants  on  the  5th  and  on  the  other  two 
on  the  8th  of  October,  1909,  and  that  in  making  the  original 
return  of  service  the  word  "September"  was  written  by  mis- 
take, instead  of  the  word  "October,"  and  that  the  summons 
was  in  fact  served  on  said  defendants  in  October,  and  not  in 
September  as  stated  in  the  return.  After  hearing  argument 
on  this  motion,  and  upon  due  consideration  thereof,  the 
court  denied  the  same,  but  upon  what  ground  the  court  based 
its  action  is  not  disclosed.  The  court  afterwards  made 
findings  of  fact  "that  it  affirmatively  appears  from  the  record 
in  said  case  that  neither  the  complaint  nor  the  summons, 
nor  the  proof  of  service  thereof,  was  filed  in  the  office  of 
the  clerk  .  .  .  within  ten  days  after  the  service  of  sum- 
mons," and  that  "no  copy  of  the  complaint  .  .  .  was  sensed 
upon  any  of  the  defendants  at  the  time  of  service  of  sum- 
mons, and  ...  no  copy  of  the  complaint  was  ever  deposited 
with  the  clerk  of  this  court  for  the  defendants  or  any  of 
them,"  and,  further,  that  "the  plaintiff  has  not  made  any 
satisfactory  or  sufficient  showing  to  excuse  the  said  failures 
or  omissions  or  any  of  them."  No  other  or  further  findings 
of  fact  were  made.  The  court,  however,  made  conclusions 
of  law,  and  upon  those  based  its  judgment  dismissing  the 
action. 
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The  foregoing  findings  of  cast  and  conclusions  of  law  were 
made  on  the  29th  day  of  January,  1910.  We  make  this 
observation  for  the  sole  purpose  of  showing  that  the  court  did 
not  make  the  findings  of  fact  until  after  plaintiff's  counsel 
had  interposed  their  second  motion,  and  not  until  all  of  the 
evidence  in  support  of  their  application  was  actually  before 
the  court,  and  apparently  was  considered  by  it.  From  what 
we  can  gather  from  the  record  we  assume  that  the  court  based 
its  ruling  entirely  upon  section  2946,  Comp.  Laws  1907, 
which,  so  far  as  material,  reads  as  follows : 

"Within  ten  days  after  service  of  the  summons,  the  complaint, 
if  not  previously  filed,  together  with  the  summons  and  proof  of 
service  thereof,  must  be  filed  in  the  office  of  the  clerk  of  the  court 
in  which  the  action  is  brought.  At  the  same  time,  one  copy  of  the 
complaint  shall  be  deposited  with  the  clerk  for  the  defendants  in 
each  county  in  which  the  summons  shall  have  been  served,  unless  a 
copy  thereof  was  served  with  the  summons  in  each  of  such  counties. 
Otherwise  the  action  shall  be  dismissed  on  motion  of  any  defend- 
ant." 

As  we  have  seen,  the  court,  in  effect,  found  that  that  sec- 
tion had  not  been  complied  with  in  two  particulars:  (1) 
In  not  having  filed  the  original  complaint  '^within  ten  days 
after  service  of  the  summons;''  and  (2)  in  not  depositing 
with  the  clerk  a  copy  of  the  complaint  at  any  time.  The 
manner  in  which  the  facts  are  stated  both  in  the  findings 
of  the  court  and  in  the  motion  of  the  defendants  is  some- 
what peculiar.  It  will  be  observed  that  it  is  not  found  that 
the  complaint  nor  the  summons,  nor  the  proof  of  service 
thereof,  was  not  in  truth  and  in  fact  filed  "within  ten  days 
after  service  of  the  summons,"  as  provided  by  the  se^ni  n 
we  have  quoted  from,  but  in  the  motion  of  the  defendants 
and  in  the  findings  of  the  court  the  statement  is  "that  it 
affirmatively  appears  from  the  record  in  said  case"  that  the 
things  required  by  the  statute  were  not  done.  No  doubt  it 
may  appear  from  the  face  of  a  record  that  a  certain 
thing  was  not  done  while  as  a  matter  of  fact  it  may  1 

actually  have  been  done.     Simply  to  find  that  from 
the  face  of  a  record  it  appears  that  a  certain  act  did  not  take 
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place  is  not  necessarily  tantamount  to   a  positive  finding 
that  the  act  in  question  was  not  done. 

One  of  the  real  questions  in  this  case  was  not  whether  from 
the  face  of  the  record  it  appeared  that  the  original  complaint 
was  filed  within  ten  days  after  the  service  of  the  summons, 
but  it  was  whether  as  a  matter  of  fact  such  filing  had  not 
been  made  within  the  time  aforesaid.  If  the  com- 
plaint, summons,  and  proof  of  service  were  in  fact  2 
filed  within  the  time  required  by  the  statute,  then  the 
law  had  been  complied  with,  although  "it  affirmatively  ap- 
peared from  the  record"  that  such  had  not  been  done.  In  such 
event,  the  record  did  not  speak  the  truth,  and  on  application 
of  either  party  should  have  been  directed  by  the  court  to 
be  corrected  so  as  to  speak  the  truth.  It  no  doubt  is  true 
that  it  may  be  presumed  that  the  return  or  proof  of  service 
speaks  the  truth  with  respect  to  both  time  and  manner  of 
service,  but  this  presumption,  in  view  of  the  universal  ex- 
perience of  both  courts  and  officers,  is  not  conclusive,  and  for 
that  reason  it  has  become  elementary  to  permit  amend- 
ments and  corrections  to  be  made  in  offijcers'  returns  3 
and  such  amendments  are  now  permitted  with  great 
liberality,  and,  when  no  rights  of  third  parties  intervene,  the 
right  to  amend  is  allowed  almost  as  a  matter  of  course,  and 
sometimes  is  permitted  without  notice.  (32  Cyc.  537.)  The 
law  upon  the  subject  of  permitting  amendments  in  1  Ency. 
PI.  &  Pr.,  at  pages  516,  517,  is  stated  as  follows:  "A  multi- 
tude of  authorities  declare  the  salutary  rule  that  statutes 
of  amendment  are  remedial  and  must  be  construed  and  ap- 
plied liberally  in  favor  of  the  privilege  of  amending.  Upon 
this  proposition  there  are  no  dissenting  authorities." 

This  court  is  committed  to  the  rule  of  permitting  amend- 
ments to  officers'  returns  liberally,  to  the  end  that  such  returns 
may  show  the  actual  truth.  Bristol  v.  Brent,  36  Utah  108,  103 
Pac  1076.  When  coimsel  for  plaintiff,  therefore,  suggested 
that  the  return  of  service  did  not  speak  the  truth  because 
the  service  of  summons  was  made  in  October,  instead  of  in 
September — that  it  was  made  after  and  not  before  the  origi- 
3S  Utah~15 
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nal  complaint  was  filed — the  court   should   at  once 
have    entertained    counsel's    request    to    amend    the  4 

return  so  as  to  make  it  speak  the  truth,  and  this 
should  have  been  done  before  passing  on  the  motion  to  dis- 
miss the  action.  But  since  this  was  not  done,  and  the  proof 
with  the  return  showing  the  actual  time  of  service  was  not 
made  until  some  time  later,  but  was  in  fact  made  before 
the  court  made  its  findings  of  fact  and  conclusions  of  law,  the 
court,  if  it  made  any  findings  at  all,  should  have  found 
the  facts  in  accordance  with  the  imdisputed  evidence,  and 
should  have  ordered  the  return  to  be  amended  so  as  to  speak 
the  truth.  When  the  court  made  its  findings  of  fact,  the 
undisputed  evidence  was  to  the  effect  that  the  service  of 
summons  was  in  fact  made  on  the  5th  and  8th  of  October, 
and  the  filing  mark  on  the  complaint  and  summons  showed 
that  the  former  was  filed  on  the  2d  and  the  latter  on  the 
9th  of  the  same  month.  The  finding,  therefore,  "'that  it 
aflSrmatively  appears  from  the  record"  that  the  complaint, 
summons,  and  proof  of  service  thereof  was  not  filed  within 
ten  days  after  service  of  summons  was  no  longer  sustained 
by  the  entire  record  because  from  an  inspection  of  the  whole 
record  as  it  then  stood  it  was  disclosed  that  the  return  as 
originally  made  was  erroneous,  and  hence  should  have  been 
changed  to  comport  with  the  actual  facts  as  they  were  made 
to  appear  from  the  undisputed  evidence  which  the  court  had 
permitted  to  be  filed  and  made  part  of  the  record.  Defend- 
ants no  doubt  knew  when  they  were  in  fact  served  with  the 
summons,  and  this  knowledge,  in  all  probability,  was  im- 
parted to  their  counsel,  or  he  would  not  have  so  guardedly 
worded  his  motion  to  dismiss  so  as  to  refer  only  to  what  the 
record  disclosed  rather  than  to  insist  upon  the  fact  itself. 
This  is  also  true  of  the  so-called  findings  of  fact  made  by 
the  court.  The  question  therefore  arises:  What  was  the 
legal  status  of  the  action  in  view  of  the  foregoing  facts? 
Under  our  Code  an  action  may  be  commenced  in  two  ways. 
Section  2938,  Comp.  Laws,  1907,  provides  "  a  civil  action 
shall  be  commenced  by  the  filing  of  a  complaint  with  the 
clerk  of  the  court  in  which  the  action  is  brought  or  by  the 
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service  of  a  summons."  Section  2942,  so  far  as  material, 
reads:  "If  an  action  be  commenced  by  the  filing  of  a  com- 
plaint with  the  clerk,  summons  must  issue  thereon  within 
three  months  from  the  date  of  filing."  Section  2955,  in  part, 
provides  that:  "From  the  time  of  the  service  of  the  sum- 
mons or  the  filing  of  the  complaint  in  a  civil  action,  the 
court  is  deemed  to  have  acquired  jurisdiction."  The  actual 
facts,  therefore,  are  that  this  action  was  commenced  by 
the  filing  of  a  complaint  on  the  2d  day  of  October,  1909.  A 
summons  could,  therefore,  have  been  legally  issued  and  served 
at  any  time  within  three  months  from  the  filing  of  the  com- 
plaint. As  we  have  seen  the  summons  was  in  fact  served 
on  the  5th  and  8th  and  filed  on  the  9th  of  October.  In 
commencing  the  action,  therefore,  and  in  conferring  juris- 
diction of  the  proceeding  upon  the  court,  there  was  no  irreg- 
ularity whatever  if  the  record  is  permitted  to  speak  the 
truth. 

The  only  remaining  question,  therefore,  that  requires  so- 
lution is:  Did  the  court  err  in  dismissing  the  action  because 
copies  of  the  complaint  were  neither  served  on  the  defend- 
ants nor  deposited  with  the  clerk  for  them  as  provided  by 
section  2946  which  we  have  quoted?  Counsel  for  the  de- 
fendants contends  that,  when  it  was  made  to  appear  that 
the  provisions  of  that  section  had  not  been  complied  with 
in  respect  to  the  service  or  the  depositing  of  a  copy  of  the 
complaint,  the  court  was  bound  to  dismiss  the  action  upon 
the  application  of  any  one  of  the  defendants.  In  other 
words,  it  is  contended  that  the  provisions  of  that  section  are 
mandatory,  and  hence  the  court  has  no  discretion  in  the  mat- 
ter. The  whole  argument  of  counsel  is  based  upon  the  phrase 
used  in  the  statute  namely,  "the  action  shall  be  dismissed." 
In  view  of  the  spirit  of  our  whole  Code  with  respect  to  the 
right  of  making  timely  amendments  and  corrections  to  cure 
defects  in  proceedings  in  order  to  prevent  the  sacrifice  or 
loss  of  substantial  rights  of  parties  to  actions,  we  are  of  the 
opinion  that  the  provisions  of  said  section  should  be  so  con- 
strued and  applied  as  to  prevent,  if  possible,  under  the  rules 
of  construction,  a  failure  of  justice.    By  section  2489  (which 
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the  courts  should  oonstantly  keep  in  mind  when  called  on  to 
construe  and  apply  remedial  statutes)  it  is  provided:  "The 
Revised  Statutes  establish  the  law  of  this  state  respecting 
the  subjects  to  which  they  relate,  and  their  provisions  and 
all  proceedings  under  them  are  to  be  liberally  construed  with 
a  view  to  effect  the  objects  of  the  statutes  and  to  promote 
justice.  Whenever  there  is  any  variance  between  the  rules 
of  equity  and  the  rules  of  common  law,  in  reference  to  the 
same  matter,  the  rules  of  equity  shall  prevail."  The  salient 
provisions  of  section  2946,  supra,  therefore,  are  that  within 
ten  days  after  the  summons  is  served  the  complaint  in  an 
action  shall  be  filed,  and  with  it  shall  also  be  filed  the  proof 
of  service,  and,  when  the  complaint  is  filed,  a  copy  thereof 
shall  also  be  deposited  with  the  clerk  of  the  court  for  the  use 
of  the  defendants  in  the  action.  If  these  things  are  not 
done,  the  statute  provides  that  "the  action  shall  be  dismissed 
on  motion  of  any  defendant.''  In  this  case,  therefore,  the 
motion  to  dismiss  the  action  must  be  sustained,  if  sustained 
at  all,  upon  the  sole  ground  that  a  copy  of  the  complaint 
was  neither  served  nor  deposited  as  provided  in  the  section. 
If  the  whole  of  the  section  be  read  in  the  light  of  what  has 
been  said,  and  especially  in  view  of  the  duty  imposed  upon 
us  by  section  2489,  stupra,  we  are  of  the  opinion  that  the  court 
erred  in  dismissing  the  action.  If  we  assume  the  statute  to 
be  mandatory  instead  of  directory  merely,  we  are  still  con- 
fronted with  the  fact  that  the  court  is  in  terms  neither  au- 
thorized nor  directed  to  dismiss  the  action  upon  the  sole 
ground  that  a  copy  of  the  complaint  has  not  been 
served  nor  deposited,  but,  as  we  read  the  statute,  the  5 

direction  to  the  court  is  that  "the  action  shall  be  dis- 
missed" in  case  the  complaint,  the  summons  and  the  proof 
of  service  thereof  are  not  filed,  and  that  a  copy  of  the  com- 
plaint has  not  been  served  on  the  defendant  nor  deposited 
^ith  the  clerk  for  him.  If  all  these,  and  not  only  one  of 
them,  have  been  omitted,  then,  and  not  otherwise,  is  the 
court  in  terms  directed  to  dismiss  the  action. 

It  will  be  noticed  that  it  is  only  with  respect  to  the  copy 
tof  the  complaint  that  the  language  permits  a  construction  in 
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the  disjunctive,  namely,  that  either  a  copy  of  the  complaint 
must  be  served  on  the  defendant  or  be  deposited  with  the 
clerk  for  him.  To  do  either  one  is  sufficient.  A  failure  to 
do  so,  however,  is  not,  when  standing  alone,  made  a  ground 
for  dismissal  of  the  action,  but  in  order  to  require  the  court 
to  dismiss  the  action  after  the  summons  has  been  served  the 
plaintiff  must  fail  to  file  a  complaint  including  the  sum- 
mons and  the  proof  of  service  thereof^  and  in  addition  must 
fail  to  either  serve  or  deposit  a  copy  of  the  complaint  as  in 
the  statute  provided.  It  does  not  seem  a  fair  construction 
of  the  language  used  in  section  2946  to  say  that  an  action 
may  not  be  dismissed  after  it  has  been  commenced  by  serv- 
ing a  summons  because  neither  the  complaint  nor  the  sum- 
mons, nor  the  proof  of  service  thereof,  have  been  filed,  but 
that  it  may  be  so  dismissed  upon  the  sole  ground  that  a 
copy  of  the  complaint  has  not  been  served  on  the  defendant 
or  deposited  with  the  clerk  for  him.  Such  a  construction, 
however,  must  be  given  the  section  if  it  be  held  that  the  sen- 
tence, "otherwise  the  action  shall  be  dismissed  on  motion 
of  any  defendant,"  applies  only  to  the  failure  of  serving  or 
depositing  a  copy  of  the  complaint.  If  the  provision  with 
respect  to  dismissing  the  action  relates  only  to  such  a  failure, 
then,  of  course,  it  cannot  have  any  effect  upon  a  failure  to  do 
anything  else  required  by  the  statute.  In  view  that  the  con- 
ditions imposed  by  the  statute  are  harsh,  and,  under  certain 
circumstances,  may  result  in  defeating  rather  than  in  promot- 
ing justice,  we  are  inclined  to  follow  the  rule  of  construction 
laid  down  in  section  2489,  supra,  and  give  section  2946  a 
a  reasonably,  if  not  a  thoroughly,  liberal  construction  with  a 
view  of  promoting  justice.  It  may  be  that  the  language  is 
susceptible  of  the  interpretation  that,  if  the  plaintiff  fails  to 
do  any  one  or  two  things  enumerated  in  that  section,  the 
action  shall  be  dismissed.  This  however,  is  not  the  literal 
nor  the  only  meaning  of  the  language,  and,  in  view  of  this 
and  of  the  liberal  spirit  which  pervades  our  Code  respecting 
the  preservation  of  substantial  rights  and  to  attain  that  end 
to  construe  and  apply  statutory  provisions  liberally,  we  feel 
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warranted,  if  not  actually  constrained,  to  construe  section 
2946  as  indicated  above. 

But,  once  more  assuming  that  we  are  wrong  in  the  con- 
struction we  have  placed  on  the  language  of  that  section  by 
holding  that  an  action  is  not  required  to  be  dismissed  upon 
the  sole  ground  that  a  copy  has  not  been  served  nor  deposited, 
there  is  yet,  we  think,  another  reason  why  the  court,  in  view 
of  the  undisputed  facts  of  this  case,  should  not  have  dis- 
missed the  action.  There  are  at  least  two  other  sections 
which  have  a  bearing  upon  the  question  involved  here,  and 
which  should  always  be  considered  by  the  court  when  it  is 
asked  to  abate  or  dismiss  an  action  because  of  some  defect 
in  any  pleading,  process,  or  proceeding.  Section  3329,  among 
other  things,  expressly  provides  that  if  the  time  allowed  by 
the  Code  in  which  to  do  an  act  relates  to  the  pleadings,  etc, 
the  time  within  which  an  act  is  required  to  be  done  by  any 
statute  may,  by  the  court  or  the  judge,  be  extended 
"upon  good  cause  shown."     If,  therefore,  there  is  a  6 

statute  which  fixes  a  time  within  which  a  pleading, 
or  any  other  paper  in  an  action,  must  be  filed  or  deposited, 
the  time  for  filing  or  depositing  may  be  extended  as  in  said 
section  provided,  and  all  statutes  fixing  time  must  necessa- 
rily be  considered  and  construed  in  connection  with  the  sec- 
tion which  gives  the  right  generally  to  extend  the  time  where 
a  time  is  fijced.  Applying  the  rule  to  this  case,  therefore,  the 
district  court  should  have  construed  and  considered  the  pro- 
visions of  section  2946  with  regard  to  the  time  therein  men- 
tioned in  connection  with  the  provisions  contained  in  section 
3329,  supra,  wherein  the  power  to  extend  the  time  for  filing 
pleadings  is  especially  conferred  on  the  court  when  good 
cause  is  shown  for  such  extension.  As  soon  as  appellant's 
counsel  discovered  the  fact  that  their  stenographer  had  mis- 
understood their  directions  and  had  failed  to  deposit  a  copy 
of  the  complaint  with  the  clerk,  they  at  once  made  applica- 
tion to  the  court  for  leave  to  deposit  a  copy  and  thus  to 
supply  the  omission  on  their  part.  We  think  the  facts  stated 
by  counsel  why  they  had  failed  to  deposit  a  copy  of  the 
complaint  contained  good  cause  for  the  court  to  permit  them 
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to  deposit  such  copy  at  the  time  the  application  was  made. 
We  are  of  the  opinion,  therefore,  that  the  court  erred  in  not 
permitting  counsel  to  deposit  the  copy  of  the  complaint  for 
the  defendants  as  requested  in  their  application.  But  we 
think  the  court  should  have  relieved  counsel  of  the  conse- 
quences of  their  omission  to  deposit  a  copy  of  the 
complaint  under  section  3005.     Ample  discretionary  7 

power  is  there  conferred  upon  the  district  courts  to  re- 
lieve parties  from  acts  of  excusable  neglect  with  regard  to 
things  such  as  are  included  in  this  proceeding.  We  cannot 
conceive  of  a  better  example  than  this  case  to  illustrate  the 
wisdom  of  section  3005.  In  actions  like  the  one  at  bar  a 
claimant  has  only  thirty  days  in  which  to  bring  his  action 
if  he  desires  to  protect  his  interests  in  or  ownership  of  min- 
ing claims.  If  he  does  not  institute  an  action  within  that 
time,  his  rights,  however  valuable,  are  forever  barred,  and 
some  one,  who,  as  against  him,  may  not  be  entitled  to  the 
property,  may  obtain  it,  or  the  title  may  remain  in  the  gov- 
ermnent  when  as  a  matter  of  right  and  justice,  it  should  pass 
to  the  claimant.  If,  therefore,  an  action  of  this  kind  be 
erroneously  dismissed,  the  loss  incurred  by  the  claimant  can- 
not be  retrieved  by  the  bringing  of  another  action.  If  there 
is  any  case  in  which  the  discretionary  powers  of  the  court 
should  be  carefully  exercised,  it  is  when  an  attempt  is  made 
by  a  party  interested  to  prevent  his  adversary  from  present- 
ing his  whole  case  to  the  court  or  jury  by  asking  that  the 
action  be  peremptorily  dismissed  without  a  hearing  or  trial 
on  the  merits.  Although  there  may  be  general  statements 
in  a  particular  section  of  the  Code  directing  a  dismissal  of 
an  actipn  in  case  a  certain  thing  is  omitted,  yet  this  general 
statement  must  always  be  construed  and  considered  in  con- 
nection with  other  provisions  of  the  Code  which  are  ex- 
pressly designed  to  confer  the  necessary  power  on  the  courts 
to  permit  certain  defects  to  be  cured  in  order  to  prevent  in- 
justice by  a  strict  application  of  the  general  rules  of  pro- 
cedure. At  all  events,  the  failure  to  deposit  a  copy  of  the 
complaint  is  not  jurisdictional  but  is  a  mere  irregularity. 
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(Millette  v.  Mehmke,  26  Minn.  306,  3  N.  W.  700;  8 

19  Ency.  PI.  and  Pr.  575,  576.) 

While  there  are  a  few  cases  which  hold  that,  where  a 
statute  requires  that  copies  of  pleadings  be  served  or  filed 
a  failure  to  do  so  is  fatal  to  the  action,  yet  the  very  cases 
in  which  such  a  rule  is  laid  down  concede  that  the  rule  is 
unnecessarily  harsh,  and  may  result  in  injustice.  See  Huich- 
inson  v.  McClellan,  2  Wis.  18,  and  Elmore  v,  Garvey,  4 
Wis.  152.  There  are  no  other  cases  cited  by  counsel  or 
that  we  were  able  to  find  by  independent  research  which  are 
in  point  one  way  or  the  other.  There  are,  however,  some 
cases  in  which  analogous  questions  arose  and  the  right  to 
supply  omissions  and  correct  mistakes  by  making  proper 
ainendments  if  the  application  therefor  is  timely  made  is 
discussed  and  applied.  These  cases  amply  illustrate  the  lib- 
erality with  which  the  rule  of  permitting  amendments  is 
applied  by  the  courts.  Among  numerous  other  cases  that 
could  be  cited  we  refer  to  the  following  for  the  purpose 
of  showing  both  the  early  and  the  later  trend  of  the  courts : 
Fox,  etc..  By,  Co,  v.  Shoyer,  7  Wis.  365;  Schieffelin  v. 
Whipple,  10  Wis.  81 ;  Railtuwy  v.  Bailey,  70  Ohio  St  88- 
91,  70  K  E.  900. 

Construing  all  of  the  several  provisions  of  our  statute  to 
which  we  have  referred  together,  and  giving  them  all  the 
force  and  effect  which  we  think  the  legislature  intended 
them  to  have,  we  are  of  the  opinion  that  the  l^islature  by 
the  general  statement  that  the  action  shall  be  dismissed  did 
not  thereby  intend  to  prevent  the  court  from  permitting  a 
plaintiff  from  supplying  the  omission  to  deposit  or  serve  a 
copy  of  the  complaint  if  he  made  a  timely  application  upon 
good  cause  to  supply  such  omission.  To  hold  otherwise 
would  in  our  judgment  ignore  the  whole  spirit  which  per- 
vades our  Code,  and  in  many  cases  lead  to  injustice  instead 
of  furthering  the  same  as  is  enjoined  by  section  2489. 

But  it  is  also  contended  that  the  ruling  of  the  court  should 
be  upheld  because  the  original  complaint  was  not  "sub- 
scribed by  the  party  or  his  attorney,"  as  required  by  section 
2983.     Although  the  complaint  in  the  record  appears  to  be 
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signed,  we  shall  nevertheless  for  reasons  appearing  of  record 
treat  it  as  not  having  been  signed  when  it  was  originally  filed. 
The  complaint  before  filing  was,  however,  duly  verified  as 
required  by  section  2983,  which  verification  was  made  and 
signed  by  the  vice  president  of  the  corporation.  It  has  re- 
peatedly been  held  that  the  provision  of  the  Code  re- 
quiring a  complaint  to  be  subscribed  by  the  party  or  9 
his  attorney  is  suflBciently  complied  with  if  the  com- 
plaint is  verified  and  such  verification  is  signed.  (1  Bates* 
PI.  Pr.  Parties  and  Forms,  162 ;  Harrison  v.  Wright,  1  K  T. 
St  Eep.  736;  Barrett  v.  Joslynn,  9  Misc.  Rep.  407,  29 
K  Y.  Supp.  1070;  Com,  v.  Rhodes,  26  Ohio  St.  644; 
Bailway  v.  Bailey,  70  Ohio  St.  88,  70  K  E.  900;  State  v. 
Chadwich,  10  Or.  423.) 

Counsel,  however,  seeks  to  distinguish  this  case  from  those 
cited  because  in  this  case  the  plaintiff,  who  is  the  party,  is  a 
corporation,  and  hence  the  party  did  not  make  nor  sign  the 
verification.  We  cannot  yield  assent  to  such  a  contention. 
The  vice-president  in  making  and  signing  the 'verification 
acted  for  the  corporation  in  a  matter  in  which  it  could  only 
act  through  him  or  not  act  at  all.  The  corporation,  although 
it  could  be  a  party,  could  not  subscribe  a  complaint,  and* 
therefore  the  statute  prescribes  that  this  must  be  done  by 
one  of  its  officers  or  agents.  The  officer  who  makes  the  veri- 
fication, therefore,  takes  the  place  of  the  corporation — the 
party  to  the  action — and  his  act  is  its  act.  We  think  the 
signature  to  the  complaint  in  this  case  comes  squarely  within 
the  rule  laid  down  in  the  cases  to  which  we  have  referred, 
and  hence  the  requirement  of  the  statue  that  a  complaint  be 
subscribed  by  a  party  is  sufficiently  complied  with.  In  any 
event,  such  a  defect  must  be  objected  to  timely  and 
specifically  or  it  will  be  deemed  waived.  If  such  1 0, 1 1 
an  objection  is  made,  however,  the  court  will  always 
permit  the  party  to  cure  the  defect  by  subscribing  the  com- 
plaint. 

Upon  the  whole  record  we  are  constrained  to  hold  that 
the  ^urt  erred  in  dismissing  the  action.  The  judgment  is 
therefore  reversed  and  the  cause  remanded  to  the  district 
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court,  with  directions  to  set  aside  its  order  and  judgment  of 
dismissal  and  reinstate  the  action,  appellant  to  recover  costs. 

STRAUP,  C.  J.,  and  McCARTY,  J.,  concur. 


STATE  ex  rel.  BISHOP  v.  MOREHOUSE  et  aL, 
Trustees  of  Fish  Springs  School  District  No.  13,  Juab 
County. 

No.  2139.    Decided  November  25,  1910  (112  Pac.  169). 

1.  Mandamus — Pubposes  of  Reluef — Pebfobmance  of  Official 
DuTT.  To  authorize  a  writ  of  mandamus  against  a  public  officer, 
relator  must  show  a  clear  right  to  the  performance  of  the  act 
demanded  with  the  corresponding  duty  upon  the  officer  to  per- 
form such  act.     (Page  238.) 

2.  Mandamus — Pubpobeb  of  Reuef — ^Acts  of  Public  Officers— 
DiscBETioNABT  AcTS.  The  action  of  a  public  officer  which  re- 
quires the  exercise  of  discretion  will  not  be  reviewed  by  man- 
damus, unless  he  is  guilty  of  a  clear  and  willful  disregard  of 
duty  or  acts  capriciously  or  with  partiality.     (Page  238.) 

3.  Mandamus — Subjects  of  Relief — Acts  of  Public  Boasds^— 
School  Tbustees.  Comp.  Laws  1907,  section  1816,  requires  the 
trustees  of  a  school  district  to  maintain  schools  or  change  or 
discontinue.  Section  1824  provides  that,  if  a  petition  is  signed 
by  persons  charged  with  the  support  of  fifteen  or  more  children 
of  school  age,  the  trustees  may  maintain  a  school,  and  section 
1825  requires  them  to  fix  the  terms  of  the  school,  and  so  arrange 
the  terms  as  to  furnish  school  privileges  equally  to  all  pupils 
of  school  age,  and  permits  the  discontinuance  of  any  school 
when  the  average  attendance  for  twenty  consecutive  days  is 
less  than  eight.  A  school  district  which  was  situated  upon  a 
desert  was,  in  order  to  procure  a  sufficient  number  of  pupils, 
divided  into  three  divisions,  each  of  which  was  so  far  from  the 
other  that  the  children  in  one  division  could  not  attend  school 
in  either  of  the  other  divisions.  The  number  of  pupils  in  the 
smallest  division  hardly  exceeded  three,  those  in  relator's  divis- 
ion numbered  nine,  while  the  third  division  had  as  many  pupils 
as  both  of  the  others.  Heretofore  a  term  of  school  was  held 
each  year  in  each  division,  but  the  trustees  only  required  sehool 
to  be  held  in  the  largest  division  during  the  current  year,  and 
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refused  to  hold  a  term  in  relator's  division,  though  sufficient 
funds  were  available  for  that  purpose.  Held^  that  the  circum- 
stances stated  did  not  aythorize  the  granting  of  mandamus  to 
compel  the  trustees  to  hold  a  term  of  school  in  relator's  dis- 
trict   (Page  241.) 

Application  for  mandamus  by  the  State,  on  the  relation 
of  Alfred  J.  Bishop,  against  Gteorge  W.  Morehouse  and  others 
as  trustees  of  the  Fish  Springs  School  District  No.  13,  Juab 
Coun^,  State  of  TJtalL 

Application  dismissed. 

J.  W.  Thompson  for  plaintiff. 

A.  R.  Barnes  for  defendants. 

FRICK,  J. 

Plaintiff  applied  for  an  alternative  writ  of  mandate 
against  the  defendants  as  trustees  of  the  Fish  Springs  School 
District  in  Juab  County,  Utah.  After  alleging  the  official 
capacity  of  the  defendants  and  other  jurisdictional  facts, 
the  plaintiff,  in  substance,  alleges  that  said  Fish  Springs 
School  District,  for  the  convenience  of  the  school  children 
residing  therein,  was  divided  into  three  divisions,  which  are 
know  as  "Callao,"  "Trout  Creek,"  and  '"Ragan"  divisions 
respectively ;  that  the  plaintiff  is  a  resident  and  taxpayer  of 
said  Trout  Creek  division  in  said  Fish  Springs  district,  is 
the  father  of  two  children  of  school  age,  both  of  whom  live 
with  him,  and  are  desirous  of  attending  school  in  said  di- 
vision; that,  in  addition  to  plaintiff's  said  children,  there 
are  ^*at  the  present  time"  seven  other  children  of  school  age 
residents  of  said  division  and  whose  parents  are  taxpayers 
therein;  that  the  children  last  named  "are  accustomed  to 
and  entitled  to  the  right  of  attending  school  in  said  division," 
and,  if  a  peremptory  writ  be  granted,  will  attend  school 
in  said  division;  that  said  Fish  Springs  School  District  ia 
situated  in  the  extreme  westerly  portion  of  Juab  County,  and 
is  practically  within  the  Great   Salt  Lake  Desert,  where 
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there  are  but  few  residents,  all  of  whom  live  widely  apart 
from  one  another ;  that  the  divisions  aforesaid  are  so  located 
that  the  town  of  Callao,  in  Callao  division,  is  about  twenty 
miles  north  of  the  town  of  Trout  Creek,  in  Trout  Creek 
division,  and  the  town  of  Eagan,  in  Ragan  division,  is  about 
twenty  miles  south  of  Trout  Creek ;  that  it  is  impracticable, 
if  not  impossible,  for  the  children  of  the  three  divisions,  or 
of  any  two  of  them,  to  attend  school  at  the  same  place;  that, 
by  reason  of  that  fact.  Fish  Springs  School  District  was  di- 
vided into  divisions  as  aforesaid,  and,  while  three  terms  of 
school  have  heretofore  been  held  annually  in  said  district, 
one  of  said  terms  in  each  year  was  held  to  one  of  said  divi- 
sions for  the  convenience  of  the  children  resident  therein; 
that  there  are  not  fifteen  children  of  school  age  resident 
within  any  one  of  the  divisions  aforesaid ;  that,  since  the  be- 
ginning of  the  current  year,  school  has  been  held  only  in 
Callao  division,  and  the  defendants  as  the  trustees  of  said 
school  district  declare  it  as  their  intention  and  purpose  and 
will  continue  the  school  in  said  Callao  division,  and  refuse 
to  hold  a  term  of  school  in  said  Trout  Creek  division,  al- 
though they  have  been  requested  to  do  so;  that  there  are 
sufficient  funds  available  for  school  purposes  derived  from 
taxes  levied  and  paid  in  said  Fish  Springs  district  to  hold 
school  for  a  period  of  nine  months  in  said  district,  and  thus 
to  hold  a  term  of  school  in  each  one  of  said  divisions,  and 
that  a  place  to  hold  such  school  can  be  obtained  in  each  one 
of  said  divisions,  and  that  it  is  entirely  practicable  to  hold 
a  term  of  school  in  each  one  of  said  divisions;  that  said 
defendants  as  the  trustees  of  said  school  district,  arbitrarily 
and  capriciously  refuse  to  do  their  duty  in  providing  proper 
facilities  and  conveniences  for  holding  school  in  all  of  said 
divisions,  and  arbitrarily  refuse  to  cause  a  term  of  school 
to  be  held  in  any  division  except  said  Callao  division,  by 
reason  of  which  the  children  of  plaintiff  and  those  of  other 
parents  similarly  situated  are  wrongfully  deprived  of  school 
privileges.  For  the  foregoing  reasons,  it  is  contended  that 
this  court  should  issue  a  peremptory  writ  of  mandate  requir- 
ing said  defendants  as  the  trustees  of  Fish  Springs  School 
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District  to  cause  a  term  of  school  to  be  taught  in  said  Trout 
Creek  division. 

The  Attorney  General  appeared  for  the  defendants,  and 
in  their  behalf  has  filed  a  general  demurrer  to  the  petition. 
The  case  was  submitted  upon  the  demurrer  by  both  parties. 
The  only  question  for  solution  is:  Does  the  law  when  ap- 
plied to  the  facts  stated  in  the  petition  authorize  this  court 
to  direct  the  defendants  by  a  writ  of  mandate  to  do  what 
the  petitioner  demands  from  them?  The  solution  of  this 
question,  to  some  extent,  depends  upon  the  duties  that  the 
statute  imposes  upon  the  defendants.  Section  1816,  Comp. 
Laws  1907,  provides  that  the  trustees  "shall  organize,  main- 
tain and  conveniently  locate  schools  for  the  education  of  the 
children  of  school  age  within  the  district,  or  change  or  dis- 
continue any  of  them  according  to  law."  Section  1824,  in 
substance,  provides  that,  if  a  petition  is  presented  to  the 
trustees  which  is  signed  by  persons  who  are  charged  with 
the  support  and  who  have  the  custody  and  care  of  fifteen  or 
more  children  of  school  age,  the  trustees  may  organize,  locate, 
and  maintain  a  school  and  employ  a  teacher  for  such  chil- 
dren. By  section  1825  it  is  provided  that  the  trustees  shall 
determine  and  fix  the  length  of  time  that  school  shall  be 
taught  in  the  district  in  each  year  and  when  each  term 
shall  begin  and  end;  that  the  trustees  "shall  so  arrange  such 
terms  as  to  accommodate  and  furnish  school  privileges  equally 
and  equitably  to  pupils  of  school  age,  .  .  ."  And, 
further,  that  "any  school  may  be  discontinued  when  the 
average  attendance  of  pupils  therein  for  twenty  consecutive 
days  shall  be  less  than  eight"  From  what  is  contained  in 
the  foregoing  sections  no  one  can  doubt  that  it  was  the  in- 
tention of  the  legislature  to  vest  the  trustees  with  the  power 
of  exercising  at  least  some  judgment  and  discretion  in  dis- 
charging their  official  duties.  If  this  be  so,  then  our  in- 
quiry must  be  (1)  whether  the  plaintiff  is  clearly  entitled 
.0  what  he  demands;  and  (2)  whether  it  is  clearly  the  duty 
of  the  defendants  to  act,  or  if  in  granting  the  writ  we  would 
not  be  merely  substituting  our  judgment  for  that  of  the 
trustees  in  so  far  as  they  have  refused  to  comply  with  plain- 
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tiffs  demands.  Of  course,  if  the  trustees  had  refused  to  act 
at  all,  instead  of  refusing  to  act  in  a  particular  way,  or  in 
doing  a  particular  thing,  the  case  might  be  different 

Upon  the  question  of  how  and  under  what  circumstances 
courts  ought  to  grant  the  writ  of  mandate  against  public  of- 
ficers, the  law  is  well  and  tersely  stated  by  Mr.  High  in  his 
excellent  work  entitled  High's  Extraordinary  Legal  Berne 
dies  (3d  Ed.),  section  32,  in  the  following  language: 

"And,  to  warrant  a  court  In  granting  the  writ  against  a  public 
officer,  such  a  state  of  facta  must  be  presented  as  to  show  that  the 
relator  has  a  clear  right  to  the  performance  of  the  thing  de- 
manded, and  that  a  corresponding  duty  rests  upon  the  officer  1 
to  perform  that  particular  thing.  And  when  substantial  doubt 
exists  as  to  the  duty  whose  performance  it  is  sought  to  coerce  or 
as  to  the  right  or  power  of  the  officer  to  perform  such  duty,  the 
relief  will  be  withheld." 

Where  there  is  a  discretion  vested  in  the  oflScer,  the  rule 
generally  applied  is  stated  by  the  author  in  section  41  of 
Merrill  on  Mandamus  in  the  following  words : 

"But  the  action  of  an  officer  in  a  matter  which  calls  for  the 
exercise  of  his  discretion  or  judgment  wiU  not  be  reviewed  by 
the  writ  of  mandamus  unless  he  has  been  gruilty  of  a  clear  and      2 
willful  disregard  of  his  duty,  or  such  action  is  shown  to  be  ex- 
tremely wrong  or  flagrantly  improper  and  unjust,  so  that  the  decision 
can  only  be  explained  as  the  result  of  caprice,  passion  or  partiality." 

In  speaking  of  the  general  rule  which  is  ordinarily  applied 
by  the  courts  in  passing  on  the  question  whether  the  writ 
should  be  granted  or  withheld.  Wood  on  Mandamus,  etc,  at 
page  51  of  his  work,  says:  "And  generally  it  may  be  said 
that  a  mandamus  will  not  be  issued  unless  the  duty  it  is 
sought  to  enforce  is  a  legal  duty,  dear  and  free  from  doubt, 
and  the  right  of  the  party  seeking  redress  through  this  siun- 
mary  remedy  is  equally  clear." 

In  view  of  the  facts  stated  in  the  petition  when  applied 
to  the  provisions  of  our  statutes  to  which  we  have  referred, 
and  in  the  light  of  the  law  as  contained  in  the  foregoing 
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quotations,  can  we  say  that  it  is  clearly  the  legal  duty  of  the 
defendants  to  comply  with  the  demands  of  the  petitioner? 
Again,  if  in  our  judgment  as  reasonable  men  the  defendants, 
imder  the  conditions  stated  in  the  petition,  should  have  con- 
tinued to  hold  a  term  of  school  in  each  one  of  the  divisions, 
or  in  any  two  of  them,  is  their  refusal  to  do  so,  in  view 
of  all  the  facts  and  circumstances,  of  that  character  as  will 
make  such  refusal  "extremely  wrong,  or  flagrantly  improper 
and  unjust?"  And,  further,  can  it  be  in  reason  said  that 
their  refusal  is  clearly  "the  result  of  caprice,  passion,  or 
partiality?"  The  conditions  confronting  defendants  were, 
to  say  the  least,  extraordinary,  if  not  unique.  In  our  judg- 
ment it  requires  but  slight  reflection  to  perceive  that  in 
view  of  all  the  circumstances  different  men  equally  honest 
and  equally  desirous  of  discharging  their  duty  might  never- 
theless arrive  at  different  conclusions  with  respect  to  what 
was  the  best,  if  not  the  wisest,  course,  to  pursue  in  maintain- 
ing a  school  in  a  district  situated  like  the  Fish  Springs  Dis- 
trict. Here  are  three  settlements  situated  upon  a  desert. 
All  three  must  unite  in  order  to  have  the  legal  number  of 
pupils  to  authorize  the  organization  and  maintenance  of  a 
school.  One  of  these  settlements,  Callao,  has  at  least  as 
many  pupils  of  school  age  as  the  other  two  combined,  if 
not  more.  Each  one  of  the  settlements  is  so  far  distant 
from  the  other  that  the  children  in  any  one  cannot  attend 
school  in  either  of  the  other  settlements.  The  number  of 
pupils  in  the  smallest  settlement,  Ragan,  is  not  shown,  but 
it  was  conceded  at  the  hearing  to  be  a  small  number,  per- 
haps not  to  exceed  there.  In  Trout  Creek  division,  which 
is  the  next  in  order  with  respect  to  the  number  of  pupils, 
it  is  alleged  that  "at  the  time"  of  the  application  the  number 
in  that  division  was  nine.  The  manner  in  which  this  state- 
ment was  made  is  significant,  for  the  reason  that  in  the  first 
petition  the  number  was  not  stated  with  any  degree  of  cer- 
tainty, and  the  Attorney  General  objected  upon  that  ground. 
The  petitioner  then  amended  his  statement,  and  in  the 
amended  statement  the  qualification  is  made  as  above  stated. 
From  this  statement  it  cannot  be  determined  with  certainty 
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how  long  there  have  been  nine  pupils  in  Trout  Creek,  nor 
how  long  that  number  will  probably  remain  therein.  As  we 
have  seen,  the  trustees  may  discontinue  a  school  if  the  "avei^ 
age  attendance  of  pupils  therein  for  twenty  consecutive  days 
shall  be  less  than  eight."  If  the  trustees,  therefore,  may 
legally  discontinue  a  school  in  an  entire  district  when  there 
are  less  than  that  number  of  pupils  attending  school  therein, 
how  can  the  trustees  be  compelled  to  provide  a  school  in 
an  independent  settlement  of  a  district,  imless  it  is  clearly 
made  to  appear  that  there  will  be  at  least  the  average  number 
of  pupils  required  by  the  statute  that  will  attend  the  pro- 
posed school?  In  the  other  division,  as  we  have  seen,  the 
number  of  pupils  is  conceded  to  be  below  the  statutory  re- 
quirement. If  it  be  assumed  that  in  case  a  school  district 
is  divided  like  the  Fish  Springs  district,  the  courts  may,  by 
mandamus,  require  the  trustees  of  the  district  to  provide  a 
school  in  each  division  if  the  number  of  pupils  in  each  comes 
up  to  the  statutory  requirement;  yet,  in  view  that  a  school 
may  be  discontinued  unless  that  number  of  pupils  do  attend, 
how  can  it  be  said  that  it  is  the  legal  duty  of  the  trustees  in 
this  case  to  provide  a  school  for  each  division  of  the  district, 
or  for  two  divisions,  when  it  is  conceded  that  in  one  of  the 
divisions  the  number  is  less  than  the  statute  requires  and  in 
the  other  the  question,  to  say  the  least,  is  left  in  doubt? 
Moreover,  the  statutory  requirement  that  the  trustees  "shall 
arrange  such  terms  as  to  acconunodate  and  furnish  school 
privil^s  equally  and  equitably  to  pupils  of  school  age"  can- 
not be  given  literal  application.  This  provision  was  intended 
to  apply  to  ordinary  school  districts,  when  conducted  under 
normal  conditions.  In  the  ratio  that  we  depart  from  such 
conditions,  in  that  ratio  must  the  good  judgment  and  sound 
discretion  of  the  trustees  in  conducting  the  school  be  given 
force  and  effect.  It  is  obvious  that  under  such  conditions 
absolute  equality  with  respect  to  school  facilities  is  an  im- 
possibility. Indeed,  that  ideal  standard  can  only  be  ap- 
proached under  normal  conditions.  When  the  pupils  can 
and  do  attend  school,  no  doubt  they  must  be  given  equal 
privileges  in  the  school,  and,  where  it  is  a  large  district  and 
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there  are  young  pupils,  the  terms  of  school,  in  a  rigorous 
winter  climate,  should  be  so  regulated  as  to  afford  those  of 
tender  years  as  well  as  the  older  ones  an  opportunity  to  at- 
tend school  by  keeping  a  summer  as  well  as  a  winter  term 
in  the  district.  In  this  regard  much  must  be  left  to  the 
sound  discretion  and  judgment  of  the  trustees  on  whom  the 
duty  to  regulate  such  matters  is  placed.  Courts  should  not 
interfere  by  mandamus  unless  it  is  clear  that  the  school  trus- 
tees are  refusing  to  discharge  a  plain  legal  duty  or  that  they 
are  arbitrarily,  capriciously,  or  unjustly  refusing  to  exercise 
their  powers  to  the  injury  of  a  complainant.  Assuming, 
therefore,  that  all  of  the  facts  well  pleaded  in  the  petition 
are  true,  as  we  must  do,  yet  we  are  clearly  of  the  opinion 
that  they  are  insufficient  to  authorize  us  to  interfere, 
and  thus  control  the  defendants  in  their  judgment  3 

of  what  should  be  done  in  the  premises. 

We  remark  in  closing  that  no  doubt  the  petitioner,  and 
others  similarly  situated,  if  practicable,  should  be  provided 
with  school  facilities  for  their  children,  if  for  no  other  rea- 
son than  that,  if  the  children  are  deprived  of  the  advantages 
of  education,  they  may  suffer  irreparable  injury,  while  their 
parents  are  denied  the  ordinary  rights  of  taxpayers.  To  pre- 
vent such  results,  the  law  has  wisely  placed  the  arrangement 
for  and  the  conduct  of  district  schools  in  the  hands  of  local 
officers  who  are  on  the  ground,  and,  as  a  general  rule,  are  both 
taxpayers  and  patrons  of  the  school,  and  thus  they  usually 
possess  both  the  opportunity  and  the  inclination  to  do  what  is 
best  for  all  concerned  under  all  circumstances.  While  the 
control  of  these  officers  is  not  absolute,  yet  courts  should  be 
slow  in  interfering  with  their  management  of  the  schools, 
lest  long  range  interference  might  result  in  greater  injustice 
than  that  which  the  courts  are  seeking  to  cure. 

From  what  has  been  said  it  follows  that  the  demurrer 
ought  to  be,  and  it  accordingly  is,  sustained;  and,  in  view 
that  the  defects  in  the  petition  cannot  be  cured  by  further 
amendment,  the  application  is  hereby  dismissed. 

STRAUP,  C.  J.,  and  McCARTY,  J.,  concur. 

3S  Utah— 16 
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STATE  ex  rel.  SKEEN  v.  OGDEN  RAPID  TRANSIT 
COMPANY. 

No.  2172.    Decided  November  25,  1910  (112  Pac  120). 

1.  Railboads — Duties  to  Stop  to  REOsiys  and  Dibchaboe  Passen- 
gers— Statutes.  The  duties  imposed  on  carriers  by  Comp.  Laws 
1907,  section  449,  requiring  every  railroad  to  furnish  sufficient 
accommodations  for  the  transportation  of  persons  and  property 
at  any  station  or  stopping  place  established  for  receiving  and 
discharging  passengers  and  freight,  must  be  discharged  by  a 
carrier  at  depots  or  stopping  places  duly  established,  and  it  doei 
not  require  a  carrier  to  stop  its  cars  at  any  particular  place  to 
discharge  or  receive  passengers.     (Page  250.) 

2.  Railboads — Duties  to  Establish  Stations — Power  of  Coubts. 
The  statutes  do  not  confer  on  the  courts  power  to  determine 
whether  a  carrier  should  or  should  not  establish  and  maintain 
a  depot  or  stopping  place  for  the  reception  and  discharge  of  pas- 
sengers or  freight,  or  either,  at  any  particular  place  or  places 
along  its  line  of  road.     (Page  250.) 

3.  Mandamus — Performance  of  Common-Law  Duty.  Where  the 
common  law  imposes  on  a  person  a  duty  and  the  right  of  another 
to  require  performance  thereof  is  clear  and  reasonably  free 
from  doubt,  mandamus  lies  to  compel  such  person  to  discharge 
that  duty.     (Page  251.) 

4.  Railroads — Regulation — Depots.  The  Legislature  may,  within 
limits,  direct  where  a  carrier  shall  maintain  depots  or  stopping 
places  for  the  convenience  of  the  public,  and  it  may  require  a 
carrier  to  stop  its  trains  or  some  of  them  at  such  depots,  or 
stopping  places,  or  it  may  confer  the  power  to  determine  whether 
a  carrier  shall  do  so  on  some  board,  and,  in  either  case,  the 
courts  may  coerce  a  defaulting  carrier  by  mandamus  to  com- 
ply with  the  legislative  edict  or  with  an  order  of  the  board. 
(Page  251.) 

5.  Railroads — ^Regulation — Depots,  Under  ordinary  circumstan- 
ces, no  inherent  power  is  vested  in  the  courts  to  control  a  car- 
rier in  its  determination  of  the  number  of  depots  or  stopping 
places  that  it  will  establish  or  maintain,  or  in  the  selection  of 
the  places  where  it  will  establish  and  maintain  them  along 
its  line  of  railroad,  but  the  matter  is  for  legislative  regulation. 
(Page  253.) 

6.  Carriers — Regulation — ^Discrimination.  The  courts  may  pre» 
vent  discrimination  by  a  carrier.     (Page  253.) 
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7.  Mandamus — Regulation — Discrimination.  Where  the  duty  of 
a  carrier  to  receive  a  particular  person  at  a  particular  place  la 
dear,  the  courts  may  by  mandamus  compel  the  carrier  to  dis- 
charge the  duty.     (Page  263.) 

8.  CousTs — JuBiBDicTiON.  A  court  is  an  agency  of  the  state  by 
means  of  which  justice  is  administered,  and  it  may  not  exceed 
the  powers  vested  in  it  for  the  sole  reason  that  in  its  judg- 
ment it  is  necessary  to  exercise  the  power  in  the  administration 
of  justice.^     (Page  254.) 

9.  Cabbcebs — Train  Service — Discrimination.  The  court  in  deter- 
mining whether  an  interurban  railway  company  is  gruilty  of 
discrimination  because  it  stops  its  cars  to  receive  and  discharge 
passengers  at  resorts  along  its  line  and  refuses  to  do  so  at  another 
resort  may  not  consider  the  fact  that  it  stops  its  cars  at  one 
resort,  where  such  stop  is  by  virtue  of  a  special  contract  exe- 
cuted by  it  for  a  valuable  consideration.     (Page  25&.) 

10.  Raiuk>ad6 — Train  Service— Discrimination — Statutes.  Under 
Comp.  Laws  1907,  section  455,  providing  against  discrimination 
from  the  same  place  under  like  conditions,  and  independent 
thereot  an  interurban  railway  which  stops  its  cars  to  receive 
and  discharge  passengers  at  resorts  along  its  line  of  road  and 
which  refuses  to  do  so  at  another  resort  is  not  guilty  of  dis- 
crimination, in  the  absence  of  evidence  that  any  person  stop- 
ped off  at  the  former  resorts  simply  because  he  could  not  do  so 
at  the  latter  resort,  though  the  carrier  refuses  to  stop  at  the 
latter  resort  merely  out  of  ill  will,  and  though  there  is  no  ground 
for  its  refusal  to  receive  and  discharge  passengers  there.  (Page 
255.) 

IL  Railboads — ^BlANDAMUs — DISCRIMINATION — ^REMEDY.  Where  a 
carrier  refuses  permission  to  one  person  to  enter  or  alight  from 
its  cars  at  a  place  where  under  similar  circumstances  it  extends 
the  privilege  to  others,  the  carrier  is  guilty  of  discrimination 
against  the  former,  and  the  court  may  by  mandamus  prevent  it 
(Page  257.) 

Appeal  from  the  District  Court,  Second  District;  Hon. 
J.  A,  Rowell,  Judge. 

Mandamus  by  the  State,  on  relation  of  J.  D.  Skeen  against 
the  Ogden  Rapid  Transit  Company. 

Judgment  for  plaintiff.    Defendant  appeals. 


'  Larson  y.  Salt  Lake  City,  34  UUh,  318,  97  Pac.  483,  23  L.  R.  A. 
(N.  8.)  462. 
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Reversed  and  bemanded. 

Richards  &  Boyd  for  appellant. 
J.  D.  Skeen  for  respondent 

FRICK,  J. 

On  the  27th  day  of  June,  1910,  the  plamtiflF  applied  to 
the  district  court  of  Weber  County,  Utah,  for  a  writ  of  man- 
date to  require  the  defendant,  as  a  common  carrier  of  pas- 
sengers, to  stop  its  cars  at  a  certain  place  named  in  the  ap- 
plication for  the  purpose  of  permitting  the  plaintiff  and  oth- 
ers to  enter  upon  said  cars  as  passengers  and  to  alight  there- 
from at  the  place  stated.  The  district  court,  after  a  hearing, 
issued  a  peremptory  writ  in  which  the  prayer  of  the  plaintiff 
was  granted,  and  the  defendant  now  presents  the  record  of 
the  proceedings  in  due  form  to  this  court  for  review  on  ap- 
peal. 

A  careful  reading  of  the  entire  record,  including  all  of  the 
evidence  adduced  at  the  hearing,  discloses  substantially  the 
following  facts  concerning  which  there  is  practically  no  dis- 
pute: 

The  defendant  is  a  corporation  organized  as  a  common 
carrier  of  passengers,  and  owns  and  operates  a  certain  line 
of  street  and  interurban  railway.  The  line  of  railway  is  op- 
erated, as  aforesaid,  for  a  distance  of  about  seven  miles  be- 
tween the  Ogden  Union  Depot  and  what  is  known  as  the 
"Hermitage"  located  in  Ogden  Canyon,  in  Weber  County, 
UtaL  At  the  mouth  of  Ogden  Canyon  is  located  what  is 
known  as  the  Ogden  Canyon  Sanitarium,  which  is  a  public 
summer  resort.  A  hotel  for  the  accommodation  of  patrons, 
saloon,  dance  hall,  and  other  places  of  amusement,  are  main- 
tained there  for  the  pleasure  and  amusement  of  the  public 
generally.  The  sanitarium  is  located  immediately  east  of  the 
corporate  limits  of  Ogden  City,  and  west  of  that  point  de- 
fendant's railway  is  operated  as  a  street  railway  while  east 
thereof — that  is,  within  the  Ogden  Canyon  proper — the  road 
is  operated  as  an  interurban  line.    Some  distance  east  of  the 
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sanitariiun,  and  within  Ogden  Canyon,  there  is  what  is 
known  as  the  "Peery  Kesort,"  where  a  few  people  tempora- 
rily live  during  the  summer  season.  About  three-quarters  of 
a  mile  further  east,  and  up  the  canyon,  is  what  is  known 
as  the  "Lewis  Resort,"  which  is  located  on  lands  owned 
by  J.  S.  and  Eva  Lewis,  and  to  which  we  shall  further 
refer  hereafter.  Farther  up  the  canyon  still  is  what  is  known 
as  the  ^Bermitage,''  which  is  the  eastern  terminus  of  de- 
fendant's line  of  railway.  The  Hermitage,  like  the  Ogden 
Canyon  Sanitarium,  is  a  public  resort  with  hotel  and  other 
conveniences,  dancing  pavilion,  boating  pond,  and  other  at- 
tractions similar  to  those  at  the  sanitarium  aforesaid.  The 
Ogden  River,  a  considerable  stream  of  water,  flows  through 
Ogden  Canyon.  The  canyon  is  therefore  a  desirable  place 
for  camping,  and  for  many  years  has  been  used  by  many 
citizens  as  a  temporary  place  of  residence  during  the  sum- 
mer or  heated  months  of  the  year.  While  the  canyon  proper 
at  many  places  is  too  narrow,  and  the  sides  thereof  too  pre- 
cipitous, to  be  used  for  the  purposes  of  either  public  or  pri- 
vate resorts,  yet  there  are  numerous  places  where  the  canyon 
widens  out  somewhat,  and  at  some  of  such  places  public  re- 
sorts have  been  established,  while  at  other  points  resorts  for 
summer  residence  have  been  maintained  as  aforesaid.  A 
good  road  for  all  kinds  of  ordinary  vehicles  has  been  con- 
structed and  is  maintained  in  the  canyon. 

It  appears  that  prior  to  1909  the  line  of  railway  termi- 
nated at  the  sanitarium,  but  that  in  that  year  the  road  was 
extended  into  the  canyon  to  the  Hermitage  as  before  stated. 
In  extending  the  line  the  road  passed  through  the  Peery  re- 
sort before  mentioned,  and  also  through  said  Lewis  resort. 
In  consideration  of  being  granted  a  right  of  way  through*  the 
lands  owned  by  the  Peerys  the  defendant  entered  into  a  con- 
tract whereby  it  agreed  to  stop  its  cars  at  that  point  when 
requested  to  do  so  by  any  person  who  desired  to  enter  on  or  to 
alight  from  its  cars  there.  Pursuant  to  this  agreement  the 
defendant  has  stopped  and  continues  to  stop  its  cars  on  re- 
quest at  said  point.  When  the  land  owned  by  Lewis  was 
reached,  the  defendant  was  refused  permission  to  construct 
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its  road  tbereon^  and  it  was  compelled  to  condemn  a  right 
of  way  through  the  same,  and  a  strip  of  land  one  rod  in 
width  and  a  little  over  two  thousand  feet  in  length  was  ac- 
cordingly condemned  through  said  lands  for  a  right  of  way. 
In  the  center  of  said  tract  defendant  laid  its  track,  which 
is  standard  guage,  namely,  four  feet,  eight  and  one-half 
inches  between  rails,  while  the  cars  are  about  eight  feet, 
ten  inches  wide,  projecting  somewhat  over  each  rail.  While 
the  Lewises  own  quite  a  large  tract  of  land  in  and  along 
each  side  of  the  canyon,  the  amount  that  is  fit  for  summer 
residence  is  merely  an  oblong  strip  embracing  between  four 
and  five  acres  of  ground  through  which  defendant's  line  of 
railway  is  constructed  and  operated.  When  the  line  of  rail- 
way was  constructed  in  the  summer  of  1909,  the  defendant 
requested,  and  was  given  permission  by  Mr.  Lewis  to  stop 
its  cars  at  a  certain  private  road  crossing  on  the  strip  of 
land  used  for  summer  residences  as  aforesaid.  What  is 
called  the  Lewis  resort  is  purely  private — ^that  is,  a  small 
parcel  of  ground  is  leased  to  any  one  who  desires  to  pitch  a 
tent  on  the  strip,  or  Mr.  Lewis,  with  the  land,  also  furnishes 
the  tent  or  summer  cottage  to  any  one  desirous  of  renting 
an  abode  during  the  summer  months.  Mr.  Lewis  testified 
that  about  nine-tenths  of  all  the  tenants  rent  the  tent  or 
house  from  him,  while  the  remainder  provide  their  own  tents 
or  summerhouses.  Either  the  parcel  of  land  to  live  on,  or 
the  tent  or  house,  is  rented  for  the  summer  season  commenc- 
ing some  time  in  June  and  ending  some  time  in  September 
of  each  year,  and  each  tenant  is  given  the  privil^e  of  taking 
the  same  place  the  following  summer  if  he  so  desires.  The 
business  has  been  conducted  as  aforesaid  at  the  so-called 
Lewis  resort  for  quite  a  number  of  years,  and  the  number 
•of  those  who  have  rented  summer  residences  or  places  there 
las  increased  somewhat  each  year.  This  year  there  were 
About  one  hundred  persons,  children  and  adults,  exclusive 
of  the  Lewis  household,  living  at  the  resort. 

In  June  of  this  year  plaintiff  rented  a  summer  residence 
from  Lewis,  and  in  that  month  moved  into  it  with  his  family. 
On  the  27th  day  of  April,  and  before  the  summer  season 
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opened  in  Ogden  Canyon,  the  defendant  posted  notices  in  its 
cars  that  after  that  date  it  would  not  stop  any  of  its  cars  at 
any  point  in  the  canyon  "between  Peery's  and  the  Hermit- 
age." The  defendant  also  prepared  a  schedule  for  the  run- 
ning of  its  cars  between  said  Ogden  Union  Depot  and  the 
Hermitage,  and  at  the  time  of  plaintiff's  demand  was  operat- 
ing them  in  accordance  with  said  schedule.  According  to 
this  schedule,  west  of  the  sanitarium,  and  within  the  Ogden 
city  limits,  the  cars  are  stopped  at  regular  intervals,  and 
at  such  places  signs  are  placed  on  the  overhead  wires  which 
read:  "Cars  stop  here."  In  this  connection  the  evidence 
shows  that  one  of  the  motormen,  perhaps  some  others,  upon 
request,  has  stopped  and  permitted  some  persons  to  enter  the 
car  at  points  other  than  where  the  signs  are  put  up,  but  it 
also  appears  that  to  do  this  was  contrary  to  the  orders  of 
defendant,  and  occurred  only  on  rare  occasions.  It  also  is 
made  to  appear  that  during  the  period  of  time  that  the  road 
was  being  constructed  in  the  summer  of  1909  in  Ogden  Can- 
yon the  defendant's  motorman  also  frequently  permitted  per- 
sons to  either  get  on  or  alight  from  the  cars  at  the  Lewis 
resort,  or  at  the  upper  end  thereof  at  the  point  where  the 
defendant  at  that  time  maintained  a  switch,  but  which  has 
since  been  removed.  There  is  no  evidence,  however,  that  the 
defendant  stopped  its  cars  for  the  purpose  of  permitting  any 
person  either  to  enter  on  or  to  alight  from  them  at  any  point 
in  the  canyon  except  at  the  sanitarium,  Peery's,  and  the  Her- 
mitage after  the  27th  day  of  April,  1910.  On  the  contrary, 
the  evidence  is  all  to  the  effect  that  within  the  canyon  the 
cars  were  stopped  only  at  those  three  points.  On  the  16th 
day  of  June,  1910,  plaintiff  demanded  from  the  defendant 
that  it  stop  its  cars  at  the  Lewis  resort  for  the  purpose  of 
receiving  him  as  a  passenger  on  one  of  its  cars,  and  on  the 
same  day,  while  he  was  returning  on  one  of  defendant's  cars 
as  a  passenger  from  Ogden  City  to  said  Lewis  resort  to  his 
family,  plaintiff  timely  demanded  from  defendant's  con- 
ductor in  charge  of  the  car  that  said  car  be  stopped  at  the 
Lewis  resort  for  the  purpose  of  permitting  plaintiff  to  alight 
therefrom.     The  defendant,  through  its  conductor,  refused, 
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and  continues  to  refuse  the  request  of  the  plaintiff,  and  re- 
fuses to  stop  its  cars  or  any  of  them  at  said  Lewis  resort, 
and  refuses  to  receive  the  plaintiff  or  any  one  else  at  that 
point  as  a  passenger,  and  also  refuses  to  stop  its  cars  or  any 
of  them  to  permit  the  plaintiff  or  any  other  passenger  to 
alight  therefrom  at  said  point.  The  evidence  also  shows 
that  at  least  a  number  of  those  who  have  rented  summer  resi- 
dences at  the  Lewis  resort  carry  on  or  conduct  some  business 
in  the  city  of  Ogden  and  are  desirous  of  passing  daily  over 
its  line  between  said  resort  and  Ogden  City,  and  that  many 
of  them,  including  the  plaintiff,  are  considerably  inconven- 
ienced by  defendant's  refusal  to  stop  its  cars  at  the  Lewis 
resort  because  they  must  either  stop  off  at  the  Peery  resort 
and  walk  three-quarters  of  a  mile  east  on  the  defendant's 
track  to  reach  their  summer  home  at  the  Lewis  resort,  or 
must  pass  through  that  place  and  go  to  the  Hermitage  one 
mile  beyond,  and  then  walk  down  the  track  for  that  distance 
to  reach  their  summer  home. 

Mr.  Lewis  also  testified  that  the  permission  to  stop  the 
cars  which  he  gave  the  defendant  in  1909  has  never  been 
withdrawal,  but  further  says  that  he  never  granted,  and  that 
the  defendant  has  not  obtained,  any  other  facilities  to  stop 
its  cars  on  his  land  except  the  one-rod  strip  which  was  con- 
demned, and  that  there  are  no  public  roads  or  highways 
which  enter  the  resort  located  on  his  land.  He  also  says 
that  the  resort  is  purely  private,  and  no  one  can  locate  on 
the  land  without  his  permission  and  without  paying  rent,  and 
that  all  ingress  and  egress  to  and  from  the  same  is  shut  off 
between  the  months  of  October  of  one  year  and  June  of  the 
following  year.  It  is  also  made  to  appear  that  defendant's 
cars  can  be  stopped  with  the  same  facility  at  the  Lewis  resort 
that  they  can  be  at  any  of  the  other  resorts,  and  that  defend- 
ant does  stop  its  cars  at  at  least  one  place  where  it  has  no 
better  facilities  to  stop  them  than  it  has  at  the  Lewis  resort 

It  is  also  contended,  and  the  court  so  found,  that  the 
reason  for  refusing  to  stop  the  cars  at  the  Lewis  resort  is 
"entirely  because  of  ill  will  and  malice  growing  out  of  cer 
tain  condemnation  proceedings  instituted  against  John  S. 
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Lewis  by  the  said  defendant/'  This  finding  is,  however, 
assailed  by  the  defendant  upon  the  ground  that  it  is  not  sup- 
ported by  the  evidence.  The  only  evidence  to  support  it  is 
the  testimony  of  the  plaintiff,  who,  in  answer  to  a  question 
propounded  to  him  while  a  witness  in  his  own  behalf  as  to 
whether  he  did  not  know  that  the  defendant  would  not  stop 
its  cars  at  the  Lewis  resort  before  he  went  there  in  June, 
1910,  testified:  "Well^  Matt.  Brovming  told  me  that  they 
were  going  to  get  even  with  Mr.  Lewis  on  that  proposition, 
and  I  rather  supposed  it  was  of  a  temporary  nature.''  By 
this  the  witness  meant  that  the  refusal  to  stop  cars  at  the 
Lewis  resort  would  be  merely  temporary.  When,  and  under 
what  circumstances,  the  statement  was  made,  and  what,  if 
any,  relation  Matt.  Browning  sustained  to  the  defendant  at 
the  time  it  was  made,  is  not  disclosed.  The  finding  in  our 
judgment  is  not  supported  by  any  evidence.  But,  in  view  of 
all  the  circumstances,  the  finding  is  without  controlling  force, 
as  will  more  fully  appear  hereafter. 

We  have  been  thus  explicit  in  stating  the  facts  for  the 
reason  that  the  case  is  one  of  first  impression  in  this  state, 
and  because  no  claim  is  made  that  the  defendant  either  in 
its  charter  or  by  contract  has  assumed  the  duty  of  stopping 
its  cars  at  the  Lewis  resort.  The  plaintiff,  however,  contends 
that  the  duty  to  stop  its  cars  is  imposed  upon  the  defendant 
either  by  the  conmion  law  which  is  in  force  in  this  state, 
or  by  section  449,  Comp.  Laws  1907,  which  reads  as  follows: 

'^very  railroad  company  shall  furnish  sufficient  accommodations 
for  the  transportation  of  all  persons  and  property  as  shall,  within 
a  reasonable  tim^  previous  to  the  departure  of  any  train,  offer  or 
to  be  offered  for  transportation  at  any  station,  siding  or  stopping 
place  established  for  receiving  and  discharging  passengers  and 
freight,  and  at  any  railroad  junction;  and  shall  take,  transport, 
and  discharge  such  passengers  and  property  at,  from,  and  to  such 
places,  on  the  due  payment  of  tolls,  freight,  or  fare  therefor;  and 
if  the  company  or  its  agents  shall  refuse  to  take  and  transport  any 
passenger  or  property,  or  to  deliver  the  same  at  the  regularly 
appointed  places,  it  shall  be  liable  to  the  party  aggrieved  for  all 
accruing  damages,  including  costs  of  suit." 
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Upon  the  other  hnd,  the  defendant  insists  that  no  such 
duty  is  imposed  by  either  the  common  law  or  by  the  pro- 
visions of  the  foregoing  section,  and  further  contends  that 
no  authority  is  vested  in  the  courts  of  this  state  to  require 
the  defendant  to  establish  a  depot  or  stopping  place,  or  to 
stop  its  cars,  at  any  particular  point  along  its  line  of  rail- 
road for  the  purpose  of  receiving  or  discharging  either  freight 
or  passengers,  and  that,  therefore,  the  district  court  has  ex- 
ceeded its  powers  in  issuing  the  peremptory  writ  of  mandate. 

A  mere  cursory  reading  of  the  foregoing  section  discloses 
that  it  contains  nothing  from  which  the  court  can  deduce  a 
legislative  command  that  a  common  carrier  must  establish 
and  maintain  depots  or  stopping  plaoes  at  any  particular 
place  or  places  along  its  line  of  road.  The  duties  imposed 
by  that  section  are  to  be  discharged  by  the  common  carrier 
at  depots  or  stopping  places  which  have  been  duly  estab- 
lished, and  what  is  there  said  had  no  reference  to  the  estab- 
lishment of  depots  or  stopping  places,  or  to  the  stopping  of 
trains  or  cars,  where  there  are  no  regularly  established 
depots   or   stopping   places.      The   defendant,   there-  1 

fore,  was  not  required  to  stop  its  cars  at  the  Lewis 
resort  by  reason  of  the  provisions  of  section  449,  supra.    Xor 
is  there  anything  in  that  section  or  in  any  other  to  which  our 
attention  has  been  directed  or  that  we  can  find  which  con- 
fers upon  any  of  the  courts  of  this  state  the  right  or 
power  to  determine  whether  a  common  carrier  should  2 

or  should  not  establish  and  maintain  a  depot  or  stop- 
ping place  for  the  receipt  and  discharge  of  passengers  or 
freight  or  either  at  any  particular  place  or  places  along  its 
line  of  railroad.  There  was  therefore  neither  a  contractual 
nor  a  statutory  duty  imposed  on  the  defendant  to  stop  its 
cars  at  the  Lewis  resort. 

The  next  inquiry,  therefore,  is:  Does  the  common  law 
impose  the  duty  upon  a  common  carrier  to  establish  and  main- 
tain depots  or  stopping  places  along  its  line  of  railroad  for  the 
accommodation  and  convenience  of  individuals  or  communi- 
ties at  points  other  than  such  as  the  carrier  in  its  judgment 
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deems  necessary  and  proper  in  the  conduct  of  its  business  ?  If 
the  common  law  imposes  such  a  duty  upon  the  defendant  in 
this  case,  and  the  right  of  the  plaintiff  to  require  the  de- 
fendant to  comply  with  it  is  clear  and  reasonably  free 
from  doubt,  then  the  power  of  the  district  court  to  3 

coerce  the  defendant  by  mandamus  to  discharge  that 
duty  is  likewise  beyond  question.  It  is  now  well  settled  that 
the  legislature  of  any  state  may  within  certain  limitations 
determine  and  direct  at  what  places  a  common  carrier  shall 
establish  and  maintain  depots  or  stopping  places  for  the 
convenience  of  the  public,  and  that  it  may  require  the  car- 
rier to  stop  its  trains  or  cars,  or  some  of  them,  at  such 
depots  or  stopping  places,  and  that  the  legislature, 
within  what  are  now  well-defined  limits,  may  confer  4 

the  power  to  determine  whether  the  carrier  shall  do  so 
or  not  upon  some  board  or  tribunal.  In  either  case  the 
courts  have  the  power  to  coerce  a  defaulting  carrier  by  man- 
damns  to  comply  with  the  legislative  edict,  or  with  the  order 
of  such  board  or  tribunal.  33  Cyc.  43,  44.  Upon  the  ques- 
tion whether  the  courts  may  inquire  into  and  determine  the 
necessity  for  establishing  a  depot  at  a  certain  place,  and,  if 
it  be  found  by  the  court  that  the  necessity  for  one  exists, 
in  the  absence  of  statutory  authority  to  do  so,  may  order 
a  carrier  to  establish  such  a  depot  or  stopping  place  for  the 
receipt  and  discharge  of  freight  and  passengers,  the  courts 
are  not  imanimous.  A  careful  analysis  of  the  cases  will 
show  that,  while  a  number  of  cases  are  usually  cited  in  sup- 
port of  the  doctrine  that  the  courts  possess  inherent  power 
to  control  the  carrier  in  the  establishment  of  depots  or  stop- 
ping places,  yet  there  is  in  fact  but  one  case  that  really  goes 
to  that  extent,  namely,  the  case  of  State  v.  Republican  Val- 
ley By.  Co.,  17  Neb.  647,  24  N.  W.  329,  52  Am.  Rep.  424. 
The  cases  upon  the  subject  are  nearly  all  collated  by  Mr. 
Elliott  in  notes  to  section  662  in  volume  2  of  the  second  edi- 
tion of  his  excellent  work  on  Railroads.  The  decisions  in 
all  of  the  cases,  except  the  one  from  Nebraska,  are  in  fact 
based  upon  particular  statutes.  There  are  quite  a  number 
of  courts,  however,  who  have  given  the  subject  careful  con- 
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sideration,  and,  after  doing  so  have  arrived  at  the  conclu- 
sion that  under  ordinary  circumstances  no  inherent  power  is 
vested  in  the  courts  of  his  country  to  control  a  common  car- 
rier in  its  determination  of  the  number  of  depots  or  stop- 
ping places  that  it  will  establish  and  maintain  or  in  the  se- 
lection of  the  places  where  it  will  establish  and  maintain 
them  along  its  line  of  railroad.  Among  the  well-considered 
cases  in  which  the  question  is  passed  on  are  the  following: 
Nashville,  etc..  By.  Co.  v.  State,  137  Ala.  439,  34  South. 
401 ;  Northern  Pac.  By.  Co.  v.  Washington  ex  rel.  Dustin, 
142  U.  S.  492,  12  Sup.  Ct.  283,  35  L.  Ed.  1092 ;  State  ex 
rel.  Smart  v.  Kansas  City,  etc..  By.  Co.,  51  La.  Ann.  200, 
25  South.  126;  People  ex  rel.  Linton  v.  Brooklyn,  etc.,  Co., 
172  N.  Y.  90,  64  N.  E.  788;  People  v.  N.  Y.  L.  E.  &  F. 
By.,  104  N.  Y.  58,  9  N.  E.  856,  58  Am.  Rep.  484;  Stale 
ex  rel.  Atty.-Oen.  v.  Southern,  etc.,  Co.,  18  Minn.  40  (Gil. 
21)  ;  Chicago,  etc,,  By.  Co.  v.  People  ex  rel.  Atty.-Oen.,  152 
III.  230,  38  N.  E.  562,  26  L.  R  A.  224;  Honolulu  Bapid 
Trans.,  etc.,  Co.  v.  Hawaii  Terr.,  211  U.  S.  282,  29  Sup. 
Ct.  55,  53  L.  Ed.  186;  Atchison,  Topeka  &  S.  F.  By.  v. 
Denver,  etc..  By.  Co.,  110  U.  S.  667,  4  Sup.  Ct  185,  28  L. 
Ed.  291. 

In  Northern  Pac.  By.  Co.  v.  Washington  ex  rel.  Dustin, 
supra,  Mr.  Justice  Gray,  after  discussing  at  some  length  the 
lack  of  the  power  of  the  courts  in  this  regard,  at  page  500, 
says: 

"To  hold  that  the  directors  of  this  corporation.  In  determining 
the  number,  place  and  size  of  Its  stations  and  other  structures,  hay- 
ing regard  for  the  public  convenience  as  well  as  Its  own  pecuniary 
Interests,  can  be  controlled  by  the  courts  by  writ  of  mandamus, 
would  be  Inconsistent  with  many  decisions  of  high  authority  In 
analogous  cases." 

In  support  of  this  doctrine  both  American  and  English 
cases  are  cited.  The  case  of  Staie  v.  Bepuhlican  Valley  By. 
Co.,  supra,  is  referred  to  by  Mr.  Justice  Gray,  but  it  is  dis- 
approved. It  is  true  that  in  the  Northern  Pac.  By.  Co.  Case, 
supra,  there  is  a  dissenting  opinion  concurred  in  by  two  of 
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tne  justices,  but  a  careful  perusal  of  the  dissenting  opinion 
discloses  the  fact  that  the  dissenting  justices  merely  assumed 
the  power  to  be  vested  in  the  courts  without  inquiring  from 
what  source  such  a  power  is  derived.  In  all  of  the  cases 
which  we  have  cited  above,  the  facts  and  circumstances  were 
much  stronger  than  they  are  in  the  case  at  bar,  but,  notwith- 
standing this,  the  appellate  courts  all  promulgated  the  doc- 
trine that  the  power  to  control  a  common  carrier  with 
respect  to  proper  depots  or  stopping  places  for  its  5 

trains  or  cars  for  the  convenience  of  the  public  is 
inherent  in  the  legislative,  and  not  the  judicial,  department. 

When  the  legislature  has  declared  when  and  under  what 
conditions  and  circumstances  depots  and  stopping  places 
shall  be  established  and  maintained,  the  courts  may  be  man- 
damus compel  the  carrier  to  comply  with  the  conditions  im- 
posed by  the  legislature,  but  the  courts  have  no  inherent 
power  to  determine  for  themselves  when,  where,  and  under 
what  conditions  and  circumstances  a  common  carrier  shall 
establish  and  maintain  a  depot  or  stopping  place  for  the 
convenience  of  the  public,  or  to  stop  its  trains  or  cars  at 
a  particular  place  either  to  receive  or  discharge  a  pas- 
senger or  passengers.  It  is  true  that  courts  may  pre-  6,  7 
vent  discrimination,  and,  where  the  duty  to  receive  a 
particular  person  at  a  particular  place  is  clear,  the  courts 
™*y>  ^y  '^rit  of  mandate,  compel  the  carrier  to  discharge 
such  duty. 

From  the  record  it  is  made  to  appear  that  the  district 
court  in  issuing  the  writ  of  mandate  in  this  case  was  im- 
pelled to  do  so  for  the  following  reasons,  which  we  give  in 
his  own  words:  '^It  seems  to  me  that  inasmuch  as  the  court 
cannot  find  any  other  valid  reason  for  the  failure  of  this 
company  to  perform  its  duty  to  the  public  at  this  particular 
resort,  and  inasmuch  as  the  uncontradicted  testimony  in  this 
case  shows  that  it  is  a  matter  of  spite  against  Mr.  Lewis 
on  account  of  the  proceedings  that  were  had  in  this  court  as 
it  has  been  shown  by  the  statement  which  Mr.  Browning 
made  as  testified  to  by  Mr.  Skeen,  which  is  uncontradicted 
by  Mr.  Browning,  this  court  should  let  its  mandate  issue.  *' 
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The  court  then  proceeds  to  state  that  under  the  decisions  of 
the  Supreme  Court  of  the  United  States  there  is  some  doubt 
of  the  power  of  the  court  to  compel  the  defendant  to  comply 
with  plaintiff's  demands,  but  notwithstanding  such  doubt  the 
court  grants  the  writ  for  the  reason,  as  appears  from  his 
own  statement,  that  "this  court  should  not  consider  itself 
absolutely  helpless  to  remedy  this  obvious  discrimination  on 
the  part  of  this  carrier;  and,  if  it  is  helpless,  some  other 
court  will  have  to  decide  that  it  is  so/'  Courts  no  doubt 
are  often  tempted  to,  and  do,  interfere  where  in  their  judg- 
ment justice  demands  interference,  although  there  may  be 
some  doubt  with  respect  to  their  power.  It  should  be  re- 
membered, however,  that  courts  are  merely  the  agen- 
cies of  the  sovereign  state  by  means  of  which  the  sov-  8 
ereign  administers  justice,  not  according  to  the  no- 
tions of  the  judges,  but  in  accordance  with  fixed  rules  and 
forms  of  law.  A  court  may  in  its  judgment  deem  the  exer- 
cise of  a  certain  power  necessary  in  order  to  administer 
full  and  complete  justice  in  a  particular  case,  yet  unless  the 
power  to  be  exercised  is  one  of  the  inherent  powers  of  the 
court,  or  is  conferred  upon  it  by  the  lawmaking  power,  the 
court  would  be  guilty  of  usurpation  if  it  exercised  the  power, 
although  to  do  so  might  reflect  justice  in  that  particular 
case.  The  doctrine  that  courts  may  not  exceed  the  powers 
vested  in  them,  for  the  sole  reason  that  in  their  judgment 
the  exercise  of  such  a  power  is  necessary  in  the  administra- 
tion of  justice  is  clearly  stated  and  illustrated  by  Mr.  Jus- 
tice Straup  in  the  case  of  Larson  v.  Salt  Lake  City,  34  Utah 
318,  97  Pac.  483,  23  L.  R.  A.  (K  S.)  462.  In  that  case 
the  district  court  exercised  what  in  our  judgment  constituted 
a  legislative  power  which  the  legislature  had  not  authorized 
the  court  to  exercise,  and  for  that  reason,  and  for  no  other, 
the  judgment  of  the  lower  court  was  reversed  by  us.  In 
our  judgment  the  same  principle  is  involved  here.  The 
power  that  the  district  court  exercised  in  this  case  is  under 
the  great  weight  of  authority  clearly  legislative,  and  not  judi- 
dicial,  and,  unless  and  until  the  legislature  confers  the  right 
upon  the  courts  to  exercise  such  a  power,  they  cannot  l^ally 
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exercise  it,  although  to  do  so  would  reflect  justice  in  a  par- 
ticular case.  It  is  true  that  the  district  court  seem  to  be 
impressed  with  the  thought  that  this  was  a  case  of  discrim- 
ination, and  that  the  court,  as  he  expressed  it,  was  not  "help- 
less to  remedy  this  obvious  discrimination/'  By  this  the 
court  meant  that  because  the  defendant  stopped  its  cars  at 
the  sanitarium,  at  Peary's,  and  at  the  Hermitage,  and  did 
not  do  so  at  the  Lewis  resort,  therefore  the  defendant  dis- 
criminated against  the  Lewis  resort  and  in  favor  of  the  other 
resorts.  That  this  so-called  discrimination  was  not  in  favor 
of  the  other  resorts  is  too  obvious  to  require  argument.  The 
evidence  is  conclusive  that  no  person  stopped  off  at  any  of 
the  other  resorts  simply  because  he  could  not  stop  off  at  the 
Lewis  resort.  Moreover,  the  Lewis  resort  is  a  place  where 
certain  persons  stopped  off  only  because  they  had  a  tempor- 
ary abiding  place  there,  and  not  because  they  sought  after 
amusement  or  entertainment,  as  was  the  case  at  the  sanita- 
rium and  at  the  Hermitage.  The  only  discrimination,  there- 
fore, that  could  possibly  exist  would  be  one  against  the  Lewis 
resort,  which  would  have  to  be  based  on  the  mere  fact  that 
the  cars  of  the  defendant  refused  to  stop  at  that  place  while 
they  stopped  at  the  other  resorts.  The  so-called  Peery 
resort  cannot  be  taken  into  consideration,  since  the  9 

cars  stopped  there  by  virtue  of  a  special  contract  and 
for  a  consideration  received  by  the  defendant  It  is  manifest, 
therefore,  that  the  district  court  in  truth  and  in  fact  merely 
directed  the  defendant  how  to  conduct  its  business  under 
particular  circumstances  under  the  guise  of  preventing  dis- 
crimination. If  a  common  carrier  by  stopping  its  trains  or 
cars  at  one  village  or  settlement  and  by  refusing  to  do  so 
at  another  village  or  settlement  through  which  its  trains  and 
cars  pass  and  where  the  cars  can  be  stopped  is  guilty  of  legal 
discrimination  against  the  latter  village,  then  it  follows  that 
a  common  carrier  must  stop  its  trains  or  cars,  or  some  of 
them,  at  every  village  or  settlement  through  which  it  passes 
if  requested  to  do  so  by  the  inhabitants  or  some  of 
them,  or  it  will  be  guilty  of  discrimination.  In  the  10 
absence  of  a  statute  requiring  the  carrier  to  do  so,  it 
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ordinarily  at  least  commitfl  no  breach  of  duty  in  failing  or  re- 
fusing to  stop  its  cars  at  one  village,  although  it  does  so  at 
another  similarly  situated.  Nor  was  the  defendant  guilty 
of  discrimination  against  the  plaintiff  or  others  who,  like 
him  are  staying  at  the  Lewis  resort.  Our  statute  (section 
455,  Comp.  Laws,  1907),  whicli  is  declaratory  of  the  com- 
mon law,  simply  provides  against  discrimination  "from  the 
same  place,  under  like  conditions,  under  similar  circum- 
stances and  for  the  same  period  of  time."  Nor  is  the  fact 
that  there  is  no  good  reason  why  the  defendant  does  not 
stop  its  cars  at  the  Lewis  resort,  or  that  it  refuses  to  do  so 
because  of  ill  will  of  one  or  more  of  its  managing  officers, 
a  matter  of  controlling  importance.  Where  the  power  to 
examine  into  the  question  whether  the  carrier  should  stop 
its  trains  or  cars  at  certain  places  under  certain  conditions 
and  circumstances  is  conferred  either  upon  a  court  or  some 
other  body  or  tribunal,  it  may  easily  become  material  if  not 
a  controlling  factor  in  the  case  that  the  carrier  refuses  to 
stop  its  trains  or  cars  at  a  particular  place  out  of  mere  ill 
will.  Where,  however,  as  in  this  case,  the  court  is  powerless 
to  compel  the  carrier  to  stop  its  cars  at  a  particular  place, 
it  is,  to  say  the  least,  immaterial  upon  what  ground  the  re- 
fusal to  stop  is  based.  We  have  no  hesitancy  in  saying  that, 
if  the  matter  were  left  to  our  judgment  or  discretion,  we 
would  be  compelled  to  hold  that  under  the  undisputed  facts 
and  circumstances  of  this  case  defendant's  refusal  to  stop 
some  of  its  cars,  at  least  mornings  and  evenings,  at  the  Lewis 
resort,  is  wholly  inexcusable,  if  not  entirely  arbitrary.  This, 
however,  is  a  matter  to  be  regulated  by  the  legislature,  and 
not  by  the  courts. 

Where  the  legitimate  power  of  the  court  ends  and  it  never- 
theless acts,  the  act  is  usurpation  pure  and  simple,  and  any 
attempt  to  justify  the  act  upon  the  ground  that  in  the  opin- 
ion of  the  court  justice  demands  the  act  cannot  rescue  the 
act  from  constituting  usurpation,  nor  does  it  palliate  the 
offense.  If  the  defendant  had  refused  plaintiff  permission 
either  to  enter  upon  its  cars  or  to  alight  therefrom  at  the 
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Lewis  resort,  while,  under  similar  circumstances,  it  extended 
the  privilege  to  enter  and  to  alight  from  its  cars  to 
others  at  that  place,  it  would  be  a  clear  case  of  dis-  1 1 

crimination  against  the  plaintiff.  It  would  likewise 
constitute  a  refusal  upon  the  part  of  the  defendant  to  dis- 
chai^  a  plain  legal  duty  it  owed  to  him.  Under  such  cir- 
cumstances, the  court  could  require  the  defendant  to  dis- 
charge its  duty  by  a  writ  of  mandate.  But,  as  we  have  seen, 
we  are  not  dealing  with  such  a  case,  but  are  dealing  with  a 
case  where  the  defendant  at  a  particular  place  treats  all  alike 
who  live  or  are  at  that  place,  but  does  not  treat  them  the 
same  as  it  does  others  who  live  or  are  at  some  other  places 
which  are  surrounded  by  somewhat  different  conditions  and 
circumstances.  To  compel  the  defendant  to  treat  all  of  the 
settlements  or  communities  along  its  line  of  railroad  alike 
is,  as  we  have  shown,  a  matter  for  legislative,  and  not  for 
judicial,  r^ulation. 

We  do  not  wish  to  be  understood  as  holding  that  condi- 
tions and  circumstances  may  not  arise  under  which  a  court, 
even  in  the  absence  of  a  statute,  would  not  be  authorized  to 
interfere  as  against  the  arbitrary  acts  of  a  common  carrier 
in  failing  to  provide  facilities  and  conveniences  for  the  pub- 
lic. When  and  under  what  conditions  the  courts  might  have 
power  to  interfere  upon  equitable  or  other  grounds  is  not 
before  us,  and  upon  that  question  we  express  no  opinion. 
All  that  we  decide  at  this  time  is  that,  under  the  undisputed 
facts  and  circimistances  of  this  case,  the  district  court  was 
not  justified  in  issuing  the  writ. 

The  judgment  is  therefore  reversed  and  the  cause  remand- 
ed to  the  district  court,  with  directions  to  dismiss  the  pro- 
ceedings.    Appellant  to  recover  costs. 

STEATJP,  C.  J.,  and  McCARTY,  J.,  concur. 


38  Utah— 17 
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CONNORS  V.  PRATT,  Warden  of  State  Prison. 

No.  2176.    Decided  November  26.  1910  (112  Pac.  399). 

1.  Habeas  Cobpus — Questions  Reviewablx — Valtoitt  of  Commit- 
ment TO  Prison.  Where  petitioner  for  habeas  corpus  admitted 
the  legality  of  his  commitment  to  the  state  prison  under  a  ten 
years'  sentence  for  burglary,  but  asserted  that  his  commitment 
under  a  life  sentence  for  murder  was  invalid,  the  court  would 
determine  the  legality  of  the  life  sentence  and  dispose  of  the 
petitioner  as  Justice  might  require,  as  required  by  Comp.  Laws 
1907,  section  1088,  and  thereby  enable  petitioner  on  the  court 
adjudging  the.  life  sentence  Invalid  to  apply  for  a  reduction 
of  the  ten  years'  sentence,  as  authorized  by  section  1686x13, 
and  thereby  enable  the  state  to  prosecute  petitioner  on  the 
charge  of  murder.     (Page  260.) 

2.  Statutes — Amendment — ^Vauditt.  Laws  1899.  c.  56.  is  void  in 
so  far  as  it  authorizes  the  district  attorneys  to  sign  and  file 
informations  in  criminal  prosecutions  instead  of  the  county 
attorneys,  because  of  an  attempt  to  amend  statutes  contrary  to 
Const.,  article  6,  section  22.  providing  that  no  law  shall  be 
amended  by  reference  to  its  title  only.*     (Page  262.) 

3.  Indictment  and  Information — Invalid  Information — Convic- 
tion— ESffect.  a  conviction  based  on  an  information  signed 
and  filed  by  the  district  attorney,  pursuant  to  Laws  1899.  c.  56, 
invalid  in  so  far  as  it  authorizes  district  attorneys  to  sign  and 
file  informations  instead  of  the  county  attorneys,  is  of  no  force. 
(Page  262.) 

4.  Habeas  Corpus — Conditional  Discharge.  Where  petitioner  in 
habeas  corpus  admitted  the  legality  of  his  commitment  to  the 
state  prison  under  a  ten  years'  sentence  for  burglary,  but  insisted 
that  his  commitment  under  a  life  sentence  for  murder  was 
illegal,  and  there  was  probable  cause  to  believe  that  a  murder 
was  committed  and  that  petitioner  probably  was  connected  with 
the  offense,  the  court  on  adjudging  the  invalidity  of  the  life 
sentence  would  remand  petitioner  to  the  custody  of  the  warden 
under  the  sentence  for  burglary  to  be  held  on  that  sentence  until 
released  by  law,  and  the  discharge  from  the  life  sentence  must 
be  conditional  only  so  that  at  the  expiration  of  the  burglary 


*  State  V.  Beddo,  22  Utah,  432,  6o  Pac.  96;  State  v.  Morrey,  23 
Utah,  273,  64  Pac.  764;  State  v.  Buker.  23  Utah.  276,  64  Pac  1118; 
State  V.  McNally.  23  Utah,  277,  64  Pac.  765. 
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sentence,  or,  at,  any  time  when  legally  required  to  do  so 
petitioner  must  be  delivered  into  the  custody  of  the  sheriff  to 
be  dealt  with  according  to  law  under  the  charge  of  murder. 
(Page  263.) 

Original  petition  of  habeas  corpus  by  Frank  Connors 
against  Arthur  Pratt,  Warden  of  the  State  Prison,  for  the 
discharge  of  petitioner, 

Petitioneb  remanded  to  ctjstodt. 

Dale  H.  Parke  for  plaintiff. 

A.  R.  Barnes  Attorney-General,  for  defendant 

FRICK,  J. 

Frank  Connors  filed  his  petition  in  this  court  praying  for 
a  writ  of  habeas  corpus  upon  the  ground  that  he  is  illegally 
restrained  of  his  liberty  by  Hon.  Arthur  Pratt,  warden  of 
the  state  prison  of  Utah.  The  writ  was  duly  issued  and  the 
warden  made  return  thereto,  from  which  it  is  made  to  appear 
that  said  Connors  is  held  by  said  warden  under  two  commit- 
ments one  issued  out  of  the  district  court  of  Utah  County, 
dated  the  9th  day  of  October,  1899,  and  the  other  issued 
out  of  the  district  court  of  Carbon  County,  dated  the  14th 
day  of  October,  1902.  The  first  commitment  was  issued 
upon  a  judgment  whereby  said  Connors  was  convicted  of 
murder  in  the  first  degree  for  which  he  was  sentenced  to  life 
imprisonment  in  the  state  prison  of  Utah.  The  second  com- 
mitment was  based  upon  a  conviction  for  burglary  upon 
which  he  received  a  sentence  of  ten  years  in  said  prison. 

At  the  hearing  the  plaintiff,  through  his  counsel,  conceded 
that  he  was  legally  held  under  the  judgment  convicting  him 
of  burglary,  but  contended  that  he  was  illegally  held  under 
the  judgment  convicting  him  of  murder  for  the  reason  that 
the  information  upon  which  that  judgment  is  based  was 
signed  and  filed  by  the  district  attorney  of  the  Fourth  Judi- 
cial District  pursuant  to  chapter  56,  p.  77,  Laws  Utah  1899, 
which  chapter,  he  contends,  is  of  no  force  ar  effect  for  the 
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reason  that  it  was  adopted  contrary  to  certain  provisions 
of  the  Constitution  of  this  state.  In  view  that  the  plaintiff 
concedes  that  he  is  not  illegally  restrained  of  his  liberty  by 
the  warden  upon  one  of  the  commitments  aforesaid,  the 
Attorney  General  suggested  at  the  hearing  that  all  that  this 
court  can  do  at  this  time  is  to  remand  the  prisoner  back  into 
the  custody  of  the  warden.  Upon  the  other  hand,  plaintiff 
contends  that,  notwithstanding  the  fact  that  he  is  rightfully 
held  upon  one  commitment,  he  nevertheless  has  the  right  to 
have  the  legality  of  his  first  sentence  determined  by  this 
court. 

We  are  of  the  opinion  that  inasmuch,  as  the  plaintiff  con- 
cedes that  the  warden  is  not  illegally  restraining  him  of  his 
liberty  upon  one  of  the  commitments,  we  might  well  refuse 
at  this  time  to  examine  into  the  legality  of  the  other.  Under 
our  statute  (section  1088,  Comp.  Laws  1907),  we  are,  how- 
ever, to  "dispose  of  the  prisoner  as  justice  mad  re- 
quire.'' In  this  connection  we  remark  that  in  section  1 
1686x13  it  is,  in  substance,  provided  that  the  board  of 
pardons  is  authorized  to  extend  to  all  convicts  who  are  "sen- 
tenced for  a  period  less  than  life,  and  who  shall  not  have 
been  guilty  of  a  breach  of  the  rules  of  discipline  of  the  pris- 
on, a  reduction  of  the  period  of  sentence."  By  the  section 
following  the  one  just  quoted  from  the  maximum  amount  of 
reduction  that  the  board  of  pardons  may  make  is  specified. 
Pursuant  to  the  foregoing  provisions,  the  warden  of  the  state 
prison  is  required  to  furnish  to  the  board  of  pardons  a  certifi- 
cate in  which  the  reduction  of  time  to  which  any  convict 
may  be  entitled  shall  be  stated,  and,  if  there  are  no  objections 
to  the  reduction  being  granted,  the  board  of  pardons  orders 
the  convict  released  from  further  imprisonment  under  the 
sentence.  It  seems  that,  while  the  statute  fixes  the  maxi- 
mum amount  of  time  that  a  sentence  may  be  reduced  for 
good  conduct,  the  board  nevertheless  must  determine  whether 
in  a  particular  case  such  or  some  other  deduction  of  time 
less  than  the  maximum  shall  be  allowed  or  not.  As  the  plain- 
tiff's sentences  now  stand,  both  of  which  are  prima  facie 
valid,  he  is  under  a  life  sentence  as  well  as  under  one  for  a 
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shorter  period.  If  the  sentence  for  life  is  valid,  then  plain- 
tiff cannot  insist  upon  a  reduction  of  time,  because  upon  a 
sentence  of  that  character  no  reduction  is  legally  permissible. 
If,  however,  the  life  sentence  is  invalid,  as  hereinafter  pointed 
out,  he  may  be  entitled  to  a  reduction  upon  the  ten-year 
sentence.  So  long,  however,  as  the  life  sentence, 
which  is  prima  facie  valid,  is  not  declared  to  be 
invalid  by  some  court  of  competent  jurisdiction,  that  sen- 
tence always  stands  in  plaintiffs  way,  in  attempting  to  have 
the  board  of  pardons  allow  him  the  statutory  reduction  on 
the  ten-year  sentence.  This  is  so  because  it  may  be  assumed 
that  the  board  of  pardons  will  not  pass  upon  the  legality  of 
the  life  sentence  since  it  has  no  power  to  do  so,  and,  so  long 
as  that  sentence  is  in  effect,  an  application  for  a  reduction 
of  time  by  plaintiff  upon  the  ten-year  sentence  would  be  use- 
less. 

In  view  of  this  anomalous  situation,  in  so  far  as  plaintiff 
is  concerned,  and  in  view  of  the  fact  that,  although  the  life 
sentence  may  be  void,  the  state  may  nevertheless  prosecute 
the  plaintiff  for  the  crime  of  murder  in  case  it  be  determined 
that  he  was  tried  for  that  crime  in  a  court  having  no  jurisdic- 
tion, it  seems  to  us  that  justice  requires  that  we  at  this  time 
pass  upon  the  legality  of  the  first  commitment,  so  that  in  the 
event  that  it  should  be  declared  void  the  plaintiff  may  timely 
and  in  a  proper  manner  present  the  question  of  the  reduction 
of  the  ten-year  sentence  under  which  he  is  now  held  and 
which  would  be  terminated  if  the  board  of  pardons  reduced 
tliat  sentence  for  the  maximum  period  of  time  fixed  by  the 
statute,  and,  further,  that  the  state  may  proceed  to  try  the 
plaintiff  upon  the  charge  of  murder  of  which  he  is  now  pre- 
sumed to  be  innocent  until  l^ally  tried  and  convicted  by 
a  court  having  jurisdiction  to  do  so.  That  a  judge  or  court 
in  passing  upon  an  application  for  a  discharge  from  im- 
prisonment upon  a  writ  of  habeas  corpus  where  it  is  made 
to  appear  that  a  person  is  held  under  two  commitments  may 
pass  upon  the  legality  of  both,  notwithstanding  that  the  pris- 
oner concedes  that  he  is  l^ally  held  under  one,  is  supported 
by  the  authorities.  The  question  a  long  time  ago  was  pre- 
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sented  to  the  Supreme  Court  of  New  York  in  Ex  parte 
Badgley,  7  Cow.  472,  where  it  was  held  that  "where  there  are 
two  causes  of  imprisonment,  one  good  and  the  other  invalid, 
the  court  may,  on  habeas  corpus,  discharge  as  to  the  invalid 
cause,  remanding  the  prisoner  as  to  the  other."  This  doc- 
trine is  followed  in  Ex  parte  Gibson,  31  Cal.  620,  91  Am. 
Dec  546.  See,  also,  23  Cyc.  335 ;  Church  on  Habeas  Cor- 
pus, section  293,  and  notes. 

Passing,  therefore,  to  the  question  of  whether  the  sentence 
for  life  is  valid  or  not,  we  are  constrained  to  hold  that  that 
question  is  no  longer  an  open  one  in  this  state.  In  Staie  v. 
Beddo,  22  Utah,  432,  63  Pac.  96,  the  constitutionality  of 
that  portion  of  chapter  56,  supra,  by  which  it  was  attempted 
to  amend  section  4692,  Rev.  St.  1898,  was  squarely  pre- 
sented, and  this  court  there  held  that  said  chapter  was 
void  in  so  far  as  it  authorized  the  district  attorneys  to  2 

sign  and  file  informations  in  criminal  prosecutions, 
instead  of  the  county  attorneys,  because  the  amendment  was 
attempted  to  be  made  contrary  to  the  provisions  of  section 

22  of  article  6  of  the  Constitution  of  this  state.  The  Beddo 
Case  has  been  followed  in  at  least  three  other  cases,  namely. 
State  V.  Marrey,  23  Utah,  273,  64  Pac  764;  State  v.  Buker, 

23  Utah,  276,  64  Pac  1118,  and  State  v.  McNally,  23  Utah, 
277,  64  Pac  765.    In  view  of  those  cases,  it  has  become  the 
settled  law  of  this  jurisdiction  that  all  judgments  of 
conviction  based  upon  informations  signed  and  filed  3 
by  the  district  attorneys,  which  were  filed  pursuant  to 
chapter  56,  are  of  no  force  or  effect. 

In  this  case  the  warden  made  return  that  he  held  the  plain- 
tiff under  the  commitment  based  upon  the  judgment  for  life 
imprisonment  as  well  as  upon  the  one  for  burglary.  This 
being  so,  the  prisoner  is  being  illegally  held  by  the  warden 
under  the  first,  but  not  so  under  the  second  commitment 
The  order,  therefore,  should  be  that  the  prisoner  be  condi- 
tionally discharged  from  imprisonment  under  the  sentence 
for  life  imprisonment,  but  that  he  be  remanded  to  the  cus- 
tody of  the  warden  upon  the  sentence  for  burglary  to  be  held 
by  the  warden  upon  the  sentence  until  the  board  of  pardons 
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shall  release  the  prisoner  pursuant  to  the  provisions  of  sec- 
tion 1686x13,  supra;  or  until  he  is  otherwise  legally  dis- 
charged from  imprisonment.    The  discharge  from  the 
life  sentence  should,  however,  not  be  absolute,  but  4 

should  be  conditional  only,  for  the  reason  that  there 
is  probable  cause  to  believe  that  a  crime,  to-wit,  murder,  was 
committed,  and  that  the  plaintiff  probably  was  connected  with 
the  offense  or  has  committed  the  same.  (Ex  parte  Jones, 
27  Ark.  349 ;  Ex  parte  Stow,  27  Ark.  354 ;  15  A.  &  E.  Ency. 
L  [2d  Ed.],  209.)  At  the  expiration  of  the  second  sentence, 
therefore,  or  at  any  time  when  legally  required  to  do  so,  the 
prisoner  should  by  the  warden  be  delivered  into  the  custody 
of  the  sheriff  of  Utah  County  to  be  dealt  with  according  to 
law. 
It  is  so  ordered. 

McCAKTT,  J.,  concurs. 

STRAUP,  C.  J. 

I  concur  in  the  result  in  which  it  is  determined  that  the 
petitioner  is  not  unjustly  imprisoned  nor  illegally  restrained 
of  his  liberty.  It  was  made  to  appear,  and  it  is  conceded 
by  the  petitioner,  that  the  warden  justly  and  legally  held 
the  petitioner  in  custody,  and  restrained  him  of  his  liberty, 
by  virtue  of  a  commitment  issued  upon  a  proper  judgment 
resulting  from  the  petitioner's  trial  and  conviction  of  the 
crime  of  burglary.  A  determination  that  the  petitioner  was 
not  at  the  time  of  his  application  nor  of  the  hearing  unjustly 
imprisoned  or  illegally  restrained  of  his  liberty,  and  that  he 
was  not  entitled  to  a  discharge  from  the  warden's  custody, 
was  all  that  was  necessary  to  a  decision  of  the  case.  Whether 
at  some  time  in  the  future  he  may  be  legally  or  illegally  re- 
strained of  his  liberty  by  the  warden  is  not  now  involved. 
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HALVERSON  v.  WALKER. 

No.  2077.    Decided  November  26,  1910   (112  Pac.  804). 

1.  Evidence — Pabol  BSvidence — ^Incomplete  Agreement.  Where  a 
preliminary  written  agreement  recites  that  a  formal  agreement 
is  to  be  prepared,  there  is  no  complete  contract,  and  the  real 
intention  of  the  parties  will  govern  and  must  be  ascertained 
from  what  was  said  and  done  immediately  preceding  the  prepa- 
ration of  the  preliminary  memorandum.     (Page  266.) 

2.  EiViDENCE — Pabol  Evidence — ^Ambiguttt  in  Instrument.  Where 
the  language  of  a  written  agreement  is  ambiguous  the  circum- 
stances surrounding  and  affecting  the  parties,  and  the  subject- 
matter  of  the  agreement  may  be  inquired  into.     (Page  266.) 

3.  Sales — Construction  of  Contract — ^Price — "Balance."  A  con- 
tract for  the  sale  of  a  half  interest  in  a  barber  shop  by  W.  to  H. 
provided  that  "it  is  understood  and  agreed  that  H.  is  to  pay 
one  thousand  nine  hundred  and  twelve  dollars  and  fifty  cents, 
for  a  one-half  interest  in  barber  shop,  including  all  fixtures 
and  everything  pertaining  to  the  same  now  contained  in  shop, 
and  including  lease.  Said  H.  is  to  advance  on  debts  such  sum 
as  may  be  necessary,  and  balance  to  be  paid  in  regular  course 
of  business  as  the  same  may  be  necessary."  Held,  that  the  total 
amount  that  H.  was  to  pay  was  one  thousand,  nine 
hundred  and  twelve  dollars  and  fifty  cents;  the  word 
"balance"  referring  to  the  purchase  price  as  named  in  the 
agreement  and  not  to  the  subsisting  debts  of  the  seller 
over  and  above  the  one  thousand  nine  hundred  and  twelve  dol- 
lars and  fifty  cents.     (Page  268.) 

4.  GkK>D  Will — Definition  of.  The  good  will  of  a  business  is  the 
probability  that  old  customers  will  resort  to  the  old  place. 
(Page  272.) 

5.  Good  Will — Sale  of — Construction  of  Contract — Evidence.  A 
contract  for  the  sale  of  a  half  interest  in  a  barber  shop,  includ- 
ing fixtures  and  the  lease  of  the  building,  held,  under  the  evi- 
dence, to  Include  the  good  will  of  the  business.     (Page  273.) 

6.  Sales — Construction  of  Contract — Purchase  Price — ^Evidence. 
The  purchase  price,  as  stated  in  a  memorandum  of  agreement 
for  the  sale  of  a  half  interest  In  a  barber  shop,  held,  under  the 
evidence,  to  be  the  full  price  that  the  seller  was  to  receive  for 
the  furniture  and  fixtures,  the  lease  of  the  building,  and  the 
good  win  of  the  business.     (Page  273.) 
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7.  E>rn)Ei^cE — Pabol  Evidence — Consideration  or  Contract.  Where 
the  consideration  of  a  contract  of  sale  is  expressed,  in  a  written 
memorandum  of  the  sale,  parol  evidence  that  a  different  and 
greater  consideration  was  actually  agreed  on,  is  inadmissible. 
(Page  273.) 

8.  Appeal  and  ESbbob — ^Review — Findings  of  Fact.  Findings  of 
fact  by  the  trial  court,  which  are  sustained  by  the  greater  weight 
of  the  evidence,  will  not  be  disturbed  on  appeal.     (Page  273.) 

Appeal  from  District  Court,  Third  District ;  Han,  C.  W. 
Morse,  Judge. 

Action  by  Fred  Halverson  against  David  F.  Walker. 

Judgment  for  plaintiflF,  defendant  appeals. 

Affibmed. 

E.  C.  Ashtan  and  Moyle  &  Van  Cott  for  appellant. 

A.  T.  Sanford  for  respondents. 

FRICK,  J. 

In  June,  1908,  respondent  commenced  this  action  in 
equity  for  a  dissolution  of  the  partnership  then  existing  be- 
tween him  and  appellant,  and  for  an  accounting  and  distri- 
bution of  the  assets  of  the  partnership  business  after  payment 
of  the  partneship  debt. 

Both  parties  agreed  that  a  dissolution  of  the  partnership 
should  be  had,  that  the  debts  be  paid,  and  a  distribution  of 
the  assets  be  made,  but  they  did  nol^  and  could  not,  agree 
upon  the  extent  of  their  respective  liabilities  for  the  debts 
that  appellant  owed  on  the  buisness  at  the  time  the  partner- 
ship was  formed.  All  other  matters  arising  out  of  the  part- 
nership business  were  either  agreed  upon  between  the  parties 
or  were  determined  to  the  satisfaction  of  each  by  the  district 
court,  and  a  settlement  of  all  those  matters  was  had  in  that 
court  The  only  question  that  is  presented  to  us  is  the  ques- 
tion with  respect  to  the  amount  that  respondent  should  pay 
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of  the  debts  of  appellant  that  were  outstanding  at  the  time 
the  partnership  was  formed. 

On  the  29th  day  of  November,  1907,  after  considerable 
bargaining,  respondent  purchased  from  appellant  a  one-half 
interest  in  the  barber  shop  which  he  conducted  in  Salt 
Lake  City.  To  evidence  the  transaction  the  parties  had  pre- 
pared and  signed  the  following  memorandum :  "It  is  under- 
stood and  agreed  that  Fred  Halverson  is  to  pay  one  thousand, 
nine  hundred  and  twelve  dollars  and  fifty  cents  for  a  one 
half  interest  in  barber  shop,  including  all  fixtures  and  every- 
thing pertaining  to  same,  now  contained  in  shop  and  includ- 
ing lease.  Said  Fred  Halverson  is  to  advance  on  debts  such 
sum  as  may  be  necessary,  and  balance  to  be  paid  in  regular 
course  of  business  as  the  same  may  be  necessary.  Formal 
agreement  to  be  hereafter  drawn  and  dated  December  1, 
1907.    November  29,  1907." 

We  remark  that  from  the  fact  that  a  formal  agreement  was 
to  be  drawn  (which  was  not  done),  as  well  as  from  the  face 
of  the  memorandum  itself,  it  is  apparent  that  the  memoran- 
dimi  was  not  intended  as  a  completed  contract ;  that  is, 
one  in  which  all  the  terms  of  the  bargain  and  sale  1,  2 
were  expressed.  In  view  of  this,  the  real  intention  of 
the  parties  had  to  be  ascertained  from  what  was  said  and 
done  at  and  immediately  preceding  the  time  that  the  memor- 
andum was  proposed  and  signed.  This  was  the  view  that  the 
parties  entertained  at  the  trial,  as  is  made  apparent  from 
the  evidence  which  they  submitted  to  the  court.  After  the 
court  had  heard  all  of  the  evidence  adduced  by  both  parties, 
it  made  its  findings  of  fact,  none  of  which  is  assailed,  ex- 
cept the  following:  "That  prior  to  the  time  of  the  partner- 
shij)  agreement  between  the  plaintiff  and  the  defendant,  the 
defendant  carrier  on  the  business  of  a  barber  at  the  place 
where  it  is  now  conducted,  and  on  the  29th  day  of  Novem- 
ber, 1907,  the  defendant  sold  to  the  plaintiflF  for  the  sum  of 
one  thousand,  nine  hundred  and  twelve  dollars  and  fifty 
cents,  one-half  of  the  interest  in  the  barber  shop,  including 
all  fixtures,  good  will,  and  everything  pertaining  to  the  same 
then  in  said  shop,  together  with  the  lease  on  said  premises 
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at  No.  215  South  Main  Street,  Salt  Lake  City,  Utah.  In 
accordance  with  said  agreement  and  understanding  of  the 
parties,  the  plaintiflF  purchased  an  undivided  one-half  inter- 
est of  all  the  property  and  fixtures  in  or  pertaining  to  said 
barber  shop.  At  the  time  of  the  sale  of  said  half  interest 
in  said  personal  property  and  fixtures,  there  was  existing 
a  chattel  mortgage  on  the  whole  of  it  for  two  thousand  dol- 
lars and  a  title  note  against  a  part  of  it  for  two  hundred  and 
twenty-seven  dollars.  The  plaintiff  did  not  assume  or  agree 
to  pay  any  part  of  said  indebtedness  and  it  was  agreed  that 
the  defendant  should  pay  the  same,  and  that  the  plaintiff 
should  have  said  half  interest  free  and  clear  of  incum- 
brances." The  conclusion  of  law  based  on  the  foregoing  two 
findings  is  also  complained  of. 

The  court  also  found,  in  connection  with  the  foregoing 
findings,  that  before  this  action  was  commenced  appellant 
had  reduced  the  amount  owing  by  him  on  the  chattel  mort- 
gage and  title  note  referred  to  in  said  findings  to  the  sum 
of  one  thousand,  three  hundred  and  thirty-six  dollars  and 
forty  cents ;  that  shortly  after  the  action  was  commenced  the 
mortgagee  began  proceedings  to  foreclose  the  chattel  mort- 
gage by  advertising  the  mortgaged  property  for  sale;  that  by 
reason  thereof,  and  to  preserve  said  property  from  forced 
sale,  respondent  was  compelled  to  and  did  pay  the  amount 
unpaid  and  then  due  on  said  chattel  mortgage,  which,  with 
interest  and  attorney's  fees,  amounted  to  the  sum  of  one 
thousand,  four  hundred  and  nine  dollars  and  sixty  five  cents. 
Pursuant  to  the  two  findings  which  we  have  set  forth,  and 
which  are  assailed  by  appellant,  and  the  other  findings  last 
above  referred  to,  the  court  entered  judgment  in  favor  of 
respondent  for  the  amount  last  above  stated. 

We  have  carefully  examined  the  evidence  and  are  well 
satisfied  that  the  findings  of  the  court  are  amply  supported 
by  the  evidence,  and,  further,  that  the  conclusions  of  law 
as  found  by  the  court  are  likewise  sound.  We  might  there- 
fore a£Bjrm  the  judgment  of  the  court  without  further  dis- 
cussion, but  as  appellant  strenuously  insists  that  the  judg- 
ment is  wrong,  we  have  deemed  it  best  to  consider  the  case 
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somewhat  in  detail  and  along  the  lines  of  appellant's  conten- 
tions. 

Appellant  insists  that  this  judgment  is  erroneous,  for  the 
reason  that  respondent,  in  purchasing  the  one-half  interest 
from  appellant,  agreed  to  pay  one-half  of  the  debts  that  ap- 
pellant owed  on  the  business  and  which  amoimted  to  three 
thousand,  two  hundred  dollars.  In  other  words,  appellant 
contends  that  respondent  was  to  advance  one  thousand,  nine 
hundred  and  twelve  dollars  and  fifty  cents,  as  a  part  liquida- 
tion of  said  sum  of  three  thousand  two  hundred  dollars,  and 
that,  after  applying  the  one  thousand,  nine  hundred  and 
twelve  dollars  and  fifty  cents,  there  still  remained  unpaid 
the  sum  of  one  thousand,  two  hundred  and  eighty-seven  dol- 
lars and  fifty  cents,  of  which  respondent  had  agreed  to  pay 
one  half,  but  which  was  to  be  paid  by  him  out  of  the  earn- 
ings of  the  business.  This,  appellant  contends,  was  the  ac- 
tual agreement  between  him  and  respondent,  and  he  now 
insists  that  the  court  erred  in  its  findings  to  the  contrary,  and 
that  the  findings  as  they  now  stand  are  not  supported  by  the 
evidence  and  are  contrary  thereto. 

Appellant's  coimsel  insist  that  the  foregoing  contention 
is  supported  by  the  terms  of  the  memorandum  itself,  which 
was  signed  by  the  parties  at  the  time  respondent  purchased 
the  one-half  interest  in  the  barber  shop.  In  their  brief  thej 
say :  "We  maintain  that  the  word  'balance,'  as  used  in  the 
memorandiun,  is  equivalent  to  the  word  'debts,'  which 
precedes  the  word  ^balance'  in  the  same  sentence."  3 

We  cannot  agree  with  this  contention.  The  word 
"balance,"  as  it  is  used  in  the  memorandum,  is  used  in  the 
sense  of  remainder  and  clearly  refers  to  the  remaining  po^ 
tion  of  the  one  thousand,  nine  hundred  and  twelve  dollars 
and  fifty  cents,  only  a  part  of  which  respondent  was  to  pay 
forthwith.  That  is,  he  was  to  pay  so  much  of  that  simi  as 
would  meet  the  demands  of  the  creditors  whose  claims  had 
to  be  paid  then.  The  balance — remainder — of  the  one  thou- 
sand, nine  hundred  and  twelve  dollars  and  fifty  cents  was 
to  be  paid  by  respondent  as  stated  in  the  memorandum. 
Moreover,  it  is  not  at  all  likely  that  the  writer  who  prepared 
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the  memorandum,  who  was  a  lawyer,  would  state  only  a  por- 
tion of  the  consideration.  At  least,  this  is  a  circumstance 
worthy  of  consideration.  Having  undertaken  to  state  what 
the  consideration  was,  he  would,  in  all  probability,  have 
stated  the  whole  of  it.  But  it  is  also  clear  that  the  sentence 
following  the  one  in  which  the  one  thousand,  nine  hundred 
and  twelve  dollars  and  fifty  cents  is  mentioned  does  not  refer 
to  what  the  consideration  was  to  be,  but  clearly  refers  only 
to  the  manner  in  which  the  respondent  should  pay  the  ex- 
pressed consideration,  namely,  the  one  thousand,  nine  hun- 
dred and  twelve  dollars  and  fifty  cents,  into  the  business, 
and  the  meaning  of  the  memorandum  is  to  the  effect  that  this 
should  be  done  by  respondent  by  immediately  advancing — 
paying  ''on  the  debts  such  sum  as  may  be  necessary" —  and 
whatever  remained  unpaid  of  the  one  thousand,  nine  hundred 
and  twelve  dollars  and  fifty  cents  was  to  be  paid  "in  regular 
oourse  of  business  when  necessary. 

Appellant's  counsel  contend  that,  in  view  of  all  the  evi- 
dence, it  is  clear  that  appellant  did  not  agree  to  sell  the  one- 
half  interest  in  his  barber  shop  to  respondent  for  the  sum  of 
one  thousand,  nine  hundred  and  twelve  dollars  and  fifty  cents. 
In  this  connection,  it  is  insisted  that  the  evidence  is  to  the  ef- 
fect that  the  furniture  and  fixtures  belonging  to  the  barber 
shop  when  respondent  purchased  were  alone  of  the  value  of 
five  thousand,  one  hundred  dollars ;  that  the  unexpired  term 
of  the  lease  was  worth  an  additional  amount  of  three  thousand 
eight  hundred  dollars,  and  that  the  good  will  of  the  business 
was  worth,  in  addition  to  the  two  amounts  aforesaid,  the 
sum  of  one  thousand,  five  hundred  dollars  to  two  thousand 
dollars.  The  evidence  is  to  the  effect  that  respondent  was  an 
employee  of  appellant  for  some  time  before  the  sale  of  the 
one-half  interest  was  consummated  and  thus  was  familiar 
with  the  buisness;  that  appellant  had  fixed  the  cost  price 
of  the  furniture  and  fixtures  at  five  thousand,  one  hundred 
dollars ;  that  respondent  objected  to  this  valuation  as  entirely 
too  high,  and  that  it  was  agreed  between  them  that  seventy- 
five  per  cent  of  this  sum  ,  namely,  three  thousand,  eight 
hundred  and  twenty-five  dollars,  should  be  taken  as  the  ac- 
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tual  value  of  the  furniture  and  fixtures.  With  regard  to  this, 
appellant  testified :  "He  (respondent)  told  me  that  the  stuff 
wasn't  worth  only  seventy-five  cents  on  the  dollar,  if  it  were 
taken  out.  I  said,  Trobably  it  isn't,  but,'  I  said,  'the  stuff 
is  here,  the  good  will  is  there,  and  the  lease  is  there,  and  we 
will  not  say  anything  about  that  at  all,  but  simply  let  that 
go.'  'Well,'  he  says,  'all  right,  then.  .  .  .'  Then  we  dis- 
counted the  stuff  seventy-five  cents  on  the  dollar  and  cut  it 
in  two,  and  whatever  it  was  he  was  to  apply.  I  told  him 
right  there  and  then,  I  said,  'I  don't  want  any  of  this  money ; 
simply  apply  it  on  the  debts,  and  the  balance  of  it  will  be 
paid  in  the  regular  course  of  business."  The  seventy-five 
per  cent  of  five  thousand,  one  hundred  dollars  amounted  to 
three  thousand,  eight  hundred  and  twenty-five  dollars.  This 
sum  "cut  in  two,"  as  appellant  says,  would  make  one  part 
one  thousand,  nine  hundred  and  twelve  dollars  and  fifty  cents. 
This  is  the  amount  that  respondent  claims  he  agreed  to  jwiy 
for  a  one-half  interest,  while  appellant  contends  that  in  ad- 
dition to  that  sum  respondent  also  agreed  to  pay  one  half 
of  the  debts  remaining  after  the  one  thousand,  nine  hundred 
and  twelve  dollars  and  fifty  cents  had  been  appplied,  as  be- 
fore stated. 

We  have  already  shown  that  appellant's  construction  of  the 
memorandum  is  not  tenable.  Nor  do  we  think  that  his  con- 
tention should  prevail  that  he  did  not  sell  the  one-half  in- 
terest in  the  barber  shop  to  respondent  for  the  sum  of  one 
thousand,  nine  hundred  and  twelve  dollars  and  fifty  cents, 
because  that  was  the  value  only  of  the  furniture  and  fixtures, 
exclusive  of  the  value  of  the  unexpired  term  of  the  lease 
and  the  good  will  of  the  business.  The  lease  was  expressly 
included  with  the  furniture  and  the  fixtures  in  the 
memorandum.  Appellant  did  not  allege  that  there  was 
either  fraud  or  mutual  mistake  with  respect  to  the  terms 
of  the  memorandum;  nor  did  he  ask  that  the  agreement  as 
therein  expressed  be  reformed.  The  only  element,  therefore, 
that  is  left  to  consider  is  the  value  of  the  good  will  of  his 
business.  The  question  is  not,  were  the  price  and  terms  of 
sale  respecting  the  barber,  shop  such  as  the  appellant  and  re- 
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spondent,  or  either  of  them,  were  likely  to  have  made,  hut 
the  question  is,  what  were  the  price  and  terms  agreed  upon  ? 
True,  where  the  language  of  an  agreement  is  ambiguous,  all 
the  circmmstances  surrounding  and  affecting  the  parties  and 
the  subject-matter  of  the  agreement  ought  to  be  considered. 
This  the  district  court  did,  and  after  doing  so,  found  the 
issues  in  favor  of  respondent,  as  we  have  before  shown.  We 
have  already  disposed  of  the  unexpired  term  of  the  lease 
by  showing  that  it  was  expressly  included  within  the  terms 
of  the  written  memorandum.  In  this  connection  we  remark, 
however,  that  by  the  very  terms  of  the  lease  itself  the  time  it 
had  to  run  was  uncertain.  The  tenancy  under  certain  condi- 
tions could  have  been  terminated  by  the  landlord  at  any 
time.  This,  it  appears,  was  considered  by  the  parties,  and 
all  that  appellant  urges  is,  that  the  landlord  in  all  probability 
would  not  have  enforced  his  rights  in  that  respect.  It  is  not 
claimed  that  the  landlord  bound  himself  not  to  do  so,  but 
only  that  it  was  probable  that  he  would  not.  In  our  judg^ 
ment,  the  parties  considered  the  whole  situation  with  re- 
spect to  the  unexpired  term  of  the  lease,  and  then  expressly 
included  it  within  the  consideration  expressed  in  the  written 
memorandum.  This  eliminates  the  question  of  the  value  of 
the  lease. 

Upon  the  question  respecting  the  value  of  the  good  will  of 
the  business,  the  testimoiny  shows  without  conflict  that  ap- 
pellant had  been  engaged  in  the  barber  business  for  about 
eight  years  within  a  distance  of  about  fifty  feet  of  where  he 
was  so  engaged  when  he  sold  the  one-half  interest  to  respond- 
ent ;  that  he  had  moved  to  the  new  location  only  a  few  months 
before  the  sale;  that  all  of  his  old  customers  followed  him 
to  the  new  location,  and  that  the  new  place  was  larger  than 
the  old  one  and  contained  considerably  more  furniture  and 
fixtures;  that  the  furniture  and  fixtures  then  in  the  shop 
were  fairly  worth  three  thousand,  eight  hundred  and  twenty- 
five  dollars ;  that  there  was  a  chattel  mortgage  for  two  thou- 
sand, two  hundred  dollars  and  a  title  note  which  were  liens 
on  gaid  furniture  and  fixtures ;  and  that  appellant's  indebted- 
ness, including  said  liens,  amoimted  to  at  least  three  thou- 
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sand,  two  hundred  dollars,  or  perhaps  a  few  hundred  dollars 
more.  It  further  appeared  from  the  evidence  that  appellant 
was  somewhat  in  arrears  for  rent;  that  a  portion  of  the 
foregoing  indebtedness  was  pressing  and  had  to  be  paid  or 
the  creditor  would  enforce  his  lien,  and  that  in  the  fall  of 
1907,  at  the  time  of  the  transfer,  there  was  a  great  strin- 
gency in  the  money  market  in  Salt  Lake  City,  as  well  as 
throughout  the  country  generally.  Moreover,  it  is  made  ap- 
parent that  if  appellant  was  not  necessarily  bound  to  sell, 
he  was  at  least  desirous  of  doing  so  and  to  obtain  money  to 
pay  off  the  pressing  debts.  Under  such  circumstances,  it  is 
easy  to  perceive  why  appellant  might  have  sold  on  less  fa- 
vorable terms  to  himself  than  he  otherwise  would,  and  why 
respondent  would  offer  to  pay  less  for  the  same  property  than 
he  might  have  done  under  different  circumstances. 
"Good  will,"  as  defined  by  Lord  Eldon,  "means  noth-  4 

ing  more  than  the  probability  that  the  old  customers 
will  resort  to  the  old  place."  See  4  Words  and  Phrases, 
3128,  where  the  cases  upon  this  subject  are  collated.  If, 
therefore,  we  keep  in  mind  the  fact  that  appellant  had  con- 
tinued in  business  at  practically  the  same  place  for  a  period 
of  eight  years;  that  in  moving  into  the  new  place  he  had 
retained  all  of  his  old  customers,  as  he  said  he  had;  that 
notwithstanding  his  eight  years  of  continuous  business  he 
was  indebted  at  least  three  thousand,  two  hundred  dollars,  a 
large  portion  of  which  was  secured  by  a  chattel  mortgage  on 
the  only  property  he  had,  and  his  creditors  were  then  pressing 
for  payment  for  a  considerable  portion  of  the  amount  owing 
by  him,  then  logically  one  of  two  things  ndust  follow,  namely, 
his  business  either  was  not  profitable  or  he  needed  a  business 
manager.  If  the  business  was  such  that  when  properly  man- 
aged it  would  not  yield  suflScient  to  pay  the  debts  incurred 
in  establishing  it,  then  it  was  not  a  very  desirable  business 
and  the  good  will  thereof  might  not  be  considered  as  of  any 
value  by  a  prospective  purchaser.  If  the  owner  of  a  busi- 
ness cannot  pay  off  liens  resting  on  the  property  used  in  the 
business,  and  if  such  liens  were  foreclosed  and  the  owner's 
equity  of  redemption  was  all  that  was  left  him,  and  which 
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was  no  greater  than  what  appeared  to  be  in  this  case,  we  can- 
not well  see  how  the  good  will  of  such  a  business  would  be 
considered  of  great,   if  of   any,   value  by   any   one. 
Whatever  its  value  might  have  been,  however,  it  is  5 

clear  that  under  the  circumstances  above  referred  to 
and  which  were  shown  to  exist  in  this  case,  the  owner  of  the 
business  would  not  be  in  a  position  to  make  such  value,  if 
any,  available ;  and  thus  it  is  easy  to  see  why  he  might  sell  an 
interest  in  his  business  without  special  reference  to  the  value 
of  the  good  will,  which  we  think  was  the  case  in  making  the 
sale  to  respondent.  No  doubt,  if  the  case  be  considered  en- 
tirely from  appellant's  point  of  view,  he  should  have  had 
a  considerably  larger  amount  for  one-half  interest  of  the 
business  sold  by  him  to  respondent. 

It  is  appellant's  misfortune,  however,  that  not  only  is  the 
evidence  of  respondent  and  his  brother,  who  was  present  at 
the  time  the  bargain  between  the  parties  was  made,  and  who 
prepared  the  written  memorandum,  contrary  to  appellant's 
claims,  but  there  are  other  weighty  circumstances  that  are 
likewise  contrary  thereto.  One  unfavorable  circumstance  is, 
that  appellant  insists  that  respondent  agreed  to  pay  a  con- 
sideration which  was  not,  in  express  terms  at  least,  men- 
tioned in  the  written  memorandum.  If  the  one  thousand 
nine  hundred  and  twelve  dollars  and  fifty  cents  which  re- 
spondent agreed  to  pay  had  also  been  omitted  from  the  mem- 
orandum and  the  whole  consideration  had  been  left  to  the  ver- 
bal understanding,  the  situation  would  have  been  some- 
what different.  Where,  how^ever,  a  consideration  is  ex-  6,  7 
pressed  in  a  written  agreement,  the  purchaser  ought 
not,  at  least  wnthout  good  cause  therefor,  be  required  to  pay 
a  consideration  in  addition  to  that  expressed  in  the  written 
agreement.  Moreover,  when  it  is  contended  that  one  has 
assumed  to  pay  the  debts  of  another,  the  fact  that  the  assump- 
tion was  in  fact  made  should  be  reasonably  well  es- 
tablished. Upon  these  questions  the  facts  were  all  8 
before  the  district  court  and  it  found  them  against  ap- 
pellant's contention,  and  we  think  that  in  view  of  all  the 
38  UUh—lS 
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circumstances  the  findings  that  are  assailed  were  sustained 
by  the  greater  weight  of  the  evidence.  This  being  so,  it  fol- 
lows that  the  conclusion  of  law  and  the  judgment,  both  of 
which  are  based  upon  said  findings,  must  likewise  be  sus- 
tained. 

The  judgment  therefore  is  affirmed,  with  costs  to  respond- 
ent 

STRAUP,  C.  J.,  and  McCAETY,  J.,  concur. 


McMillan  v.  DURAOTD,  Justice  of  the  Peace. 
No.  2084.    Decided  Noyember  28,  1910  (112  Pac.  807). 

Cebtiorari — CoNCLUBiVENiss  OF  Rbcoed.  Comp.  Laws  1907,  sec  3757, 
requires  every  justice  to  keep  a  docket  of  the  time  when  the 
parties  or  either  of  them  appeared,  or  their  nonappearance,  if 
default  be  made.  In  certiorari  proceedings  to  review  the  action 
of  a  Justice,  the  record  of  the  proceedings  made  by  the  justice 
showed  that  defendant  was  duly  served  with  summons,  that  he 
failed  to  appear,  ad  that  his  default  was  entered,  and  there  wis 
nothing  in  the  record  showing  an3rthing  to  the  contrary.  Held^ 
that  the  record  could  not  be  contradicted  by  a  statement  in 
the  return  or  by  other  evidence  dehors  the  record.^  (Pas« 
276.) 

Appeal  from  District  Court,  Third  District ;  Hon.  T.  D. 
Lewis,  Judge. 

Neal  McMillan  obtained  a  writ  of  certiorari  to  review  tbe 
proceedings  of  Charles  F.  Durand,  a  Justice  of  the  Peace, 
and  to  annul  a  judgment  rendered  against  petitioner. 

Judgment  of  the  justice^s  court  was  affirmed.  Petitioner 
appeals. 


» Griffith  T.  JuaUce's  Court,  35  Utah.  448,  100  Pac,  1064. 
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Affibked. 

Moyle  &  Van  Cott  and  Oeo.  M.  Svllivan  for  appellant. 

E.  A.  Walton  and  Dey  &  Hoppatigh  for  respondent 

STRAUP,  C.  J. 

A  writ  of  certiorari  was  obtained  in  the  district  court  to 
review  the  proceedings  of  a  justice's  court  and  to  annul  the 
judgment  r^idered  by  it  in  favor  of  the  plaintiff  in  a  case 
wherein  William  R  Forsythe  was  plaintiff  and  Neal  McMil- 
lan was  defendant.  On  a  hearing  the  district  court  afltened 
the  judgment  of  the  justice's  court.  From  the  judgment  of 
the  district  court  an  appeal  is  prosecuted  to  this  court 

A  transcript  of  the  justice's  docket  and  record  as  returned 
and  certified  to  the  district  court,  in  pursuance  to  the  writy 
flhows,  among  other  things,  the  docketing  of  the  case  "Wil- 
Uam  Forsythe,  Plaintiff,  v.  Neal  McMillan,  Defendant,^ 
on  the  9th  day  of  February,  1907 ;  that  on  the  same  day  a 
complaint  was  filed  and  a  summons  issued ;  that  on  the  9th 
day  of  March,  1907,  "summons  returned  claiming  (showing) 
personal  service  of  the  defendant  of  County  of  Salt  Lake, 
State  of  Utah,  this  25th  day  of  February,  1907,''  by  a  con- 
stable; that  on  the  11th  day  of  March,  1907,  "defendant 
being  duly  served  with  summons  and  having  failed  to  appear 
and  answer,  and  the  time  to  answer  having  expired,  upon 
motion  of  plaintiff  the  default  of  defendant  is  hereby  en- 
tered by  the  court ;"  and  on  the  same  day  "from  the  evidence 
I  find  the  defendant  is  indebted  to  plaintiff  in  the  sum  of 
two  hundred  dollars  and  thirty  cents,  including  interest  It 
is  therefore  ordered  and  adjudged  by  the  court  that  plaintiff 
have  and  recover  from  the  defendant  the  sima  of  two  hun- 
dred dollars  and  thirty  cents  and  costs  taxed  at  three  dollars 
and  forty  cents."  In  addition  to  the  return  of  the  transcript 
of  the  justice's  record,  it  was  also  made  to  appear  by  the  re- 
turn, that  on  the  28th  day  of  February,  1907,  which  was  be- 
fore default  day,  the  justice  received  a  general  and  special 
demurrer  to  the  complaint  which  wras  not  filed  by  him  but 


Digitized  by 


Google 


i^76  Thirty-Eight  Utah. 

which  was  placed  in  an  envelope  on  which  was  indorsed  "held 
for  fees."  The  demurrer  was  not  placed  with  the  other  pa- 
pers on  file  in  the  cause,  but  was  kept  about  the  oflSce  with 
other  papers.  Counsel  for  the  petitioner,  at  the  hearing 
before  the  district  court,  also  oflFered  to  testify  that  before 
default  day,  he,  residing  at  Salt  Lake  City,  mailed  to  the 
justice,  residing  at  Murray,  the  demurrer;  that  afterwards 
he  saw  the  demurrer  in  the  justice's  office,  and  that  the 
justice  made  no  demand  for  fees  for  the  filing  of  the  demur 
rer.  The  court  declined  to  receive  the  testimony.  Complaint 
is  made  of  this  ruling,  and  also  of  the  ruling  affirming  the 
judgment  on  the  return  as  made. 

We  think  the  rulings  were  right.  In  the  case  of  Griffiths 
V.  Justice's  Court,  35  Utah,  443,  100  Pac.  1064,  we  said: 
"The  record  itself,  as  returned  by  the  inferior  tribunal  or 
board  imports  verity,  and  is  deemed  conclusive  as  to  all  mat- 
ters or  things  which  are  required  to  be  recorded  and  made 
of  record  and  may  not  be  aided,  contradicted,  or  controlled 
by  anything  dehors  the  record,  nor  by  statements  in 
the  return."     As  to  all  such  matters,  the  reviewing  1 

court  on  the  hearing  must  confine  itself  to  an  inspec- 
tion of  the  record  as  returned.  The  reviewing  court  in  such 
a  proceeding  is  called  upon  to  review,  not  make,  a  record. 
The  statute  (section  3757,  Comp.  Laws  1907)  requires  that 
"every  justice  must  keep  a  book  denominated  a  ^docket'  in 
which  must  be  entered;  .  .  .  (4)  The  time  when  the  par- 
ties, or  either  of  them  appear,  or  their  nonappearance,  if  de- 
fault be  made ;  a  minute  of  the  pleadings  and  motions,  if  in 
writing,  referring  to  them ;  if  not  in  writing,  a  concise  state- 
ment of  the  material  parts  of  the  pleadings."  The  appearance 
or  nonappearance  of  the  defendant  in  a  case  in  the  justice's 
court  is  by  statute  required  to  be  made  of  record.  The  jus- 
tice made  such  a  record.  A  record  was  made  by  him  that 
the  defendant  was  duly  sened  with  summons,  that  he  failed 
to  appear,  and  that  his  default  was  entered.  There  is  noth- 
ing of  record  showing  anything  to  the  contrary.  The  record 
in  such  particular  may  not  be  contradicted  by  a  statement  in 
the  return  or  by  other  evidence  dehors  the  record.    Were  it 
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otherwise,  then  in  such  a  proceeding  as  this,  could  also  a 
record  be  contradicted  showing  that  a  complaint  was  filed, 
or  when  it  was  filed,  or  that  a  summons  was  issued,  or  when 
it  was  served,  and  could  be  contradicted  in  any  other  pai> 
ticular  which  is  required  to  be  and  which  was  recorded. 

We  think  the  ruling  announced  in  the  GriflBth  Case  is 
wholesome,  and  is  supported  by  the  great  weight  of  authority. 
A  different  rule  would  invite  strife  and  cause  endless  mis- 
chief. 

We  think  the  judgment  of  the  court  below  ought  to  be 
affirmed,  with  costs.    It  is  so  ordered. 

FRICK  and  McCARTY,  JJ.,  concur. 


STATE  ex  reL  BOARD  OF  EDUCATION  OF  SALT 
LAKE  CITY  V.  McGONAGLE. 

No.  2152.    Decided  November  28,  1910   (112  Pac.  401). 

MuT^iciPAL  Corporations — Special  Assessments — Property  Exempt 
— Statutes.  Under  Comp.  Laws  1907,  gee.  1933,  providing  that 
all  property  held  by  the  board  of  education  shall  be  exempt 
from  general  and  special  taxation,  and  from  all  local  assess- 
ments for  any  purpose,  etc.,  lands  owned  by  the  board  are 
exempt  from  local  assessment  or  special  taxation  for  the  con- 
struction of  a  public  sewer,  and  the  city  could  not  impose  the 
payment  of  a  reasonable  charge  before  it  was  required  to  permit 
the  board  to  connect  with  or  use  the  sewer.*     (Page  280.) 

Application  by  the  State  of  Utah  on  the  relation  of  the 
Board  of  Education  of  Salt  Lake  City  for  a  writ  of  mandate 
against  George  F.  McGonagle. 

Writ  granted. 


Wey  V.  Salt  Lake  City,  35  Utah,  504,  101  Pac.  381. 
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C.  8.  Varian  for  plaintiflE, 
n.  J,  Dirdnny  for  defendant. 

STRAUP,  C.  J. 

An  application  is  made  by  the  board  of  education  of  Salt 
Lake  City  for  a  writ  of  mandate  against  the  city  engineer 
of  that  city  requiring  him  to  issue  a  permit  to  enable  the 
board  to  connect  a  school  building  with  the  public  sewer  of 
the  city.  The  substance  of  the  petition  is,  that  the  city  engi- 
neer is  ex  officio  the  supervisor  of  the  sewer  system  of  the 
city  and  has  supervision  and  control  of  it ;  that  it  is  provided 
by  ordinance  of  the  city  that  before  a  sewer  connection  can 
be  made  an  application  in  writing  must  be  filed  with  the 
engineer,  accompanied  by  plans  showing  the  cause  of  the 
connection  sought  to  be  made,  the  size  and  location  of  all 
branches  located  therevsdth,  and  payment  of  a  fee  as  pre- 
scribed by  the  ordinance ;  that  such  an  application  was  filed, 
a  tender  made  of  the  fee,  and  a  demand  for  a  permit,  and 
that  the  engineer  refused  to  issue  it  upon  the  ground  that 
the  board  had  refused  to  pay  a  special  assessment  levied 
against  the  school  property  of  the  board  for  the  construction 
of  the  public  sewer.  To  this  petition  the  engineer  interposed 
a  demurrer  for  want  of  facts,  and  filed  an  answer.  The 
relator  moved  for  judgment  on  the  pleadings.  The  questions 
of  law  raised  by  the  demurrer  and  the  motion  may  be  con- 
sidered together. 

It  is  urged  by  the  engineer  that  mandamus  does  not  lie, 
l)ecause  the  performance  of  the  act  sought  to  be  directed  by 
the  court  is  not  one  which,  under  the  statute  (Section  3641, 
•Comp.  Laws  1907),  the  law  specially  enjoins  as  a  duty  re- 
€ulting  from  an  office,  trust,  or  station  or  to  compel  the 
admission  of  the  relator  to  the  use  or  enjoyment  of  a  right 
to  which  it  is  entitled,  and  from  which  it  is  unlawfully  pre 
eluded  by  the  engineer.  The  performance  of  such  acts — 
the  issuing  of  permits — is  by  law  specially  enjoined  on  the 
engineer  as  a  duty  resulting  from  his  office.  By  ordinance 
it  is  his  duty  to  issue  permits  when  applications  therefor 
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are  made,  accompanied  by  plans,  and  upon  the  payment  of 
the  fee.  No  one  else  is  authorized  to  issue  them.  When  a 
written  application  is  made  in  compliance  with  the  ordi- 
nance, the  performance  of  the  act — the  issuance  of  the  per- 
mit— is  one  which  the  engineer  is  required  to  perform  in 
obedience  to  the  mandate  of  legal  authority,  without  regard 
to  his  own  judgment  or  opinion  concerning  the  propriety  or 
impropriety  of  the  act  to  be  performed.  True,  the  engineer, 
in  a  sense,  was  required  to  exercise  some  judgment  with  re- 
spect to  the  plans  accompanying  the  application,  and  to  as- 
certain whether  the  application,  in  such  respect,  was  in  com- 
pliance with  the  ordinance,  yet  the  duty  to  perform  the  act 
was  none  the  less  ministerial.  The  fact  that  a  person  who 
is  required  to  perform  an  act  may  be  required  to  satisfy 
himself  of  the  existence  of  a  state  of  facts  under  which  he 
is  given  the  right  or  warrant  to  perform  the  required  duty, 
does  not  render  the  performance  of  the  act  discretionary  and 
not  ministerial. 

The  alleged  and  admitted  facts  show  that  upon  a  published 
notice  of  intention  Salt  Lake  City  extended  and  constructed 
a  public  sewer  laterally,  along  a  public  street  of  the  city, 
and  to  defray  the  abutters'  portion  of  the  costs  and  expenses 
thereof  it  levied  a  local  or  special  assessment  or  tax  on  the 
lands  abutting  the  street  along  which  the  sewer  was  con- 
structed. The  board  of  education  owned  land  abutting  the 
street  which  was  used  for  school  purposes,  and  upon  which  a 
school  building  is  maintained  by  it  for  public  school  pur- 
poses. The  tax  or  assessment  levied  against  such  land  of  the 
board  amounted  to  ninety-eight  dollars,  payable  in  annual 
installments  of  sixteen  dollars  and  thirty-four  cents.  It  is 
further  provided  by  an  ordinance  of  the  city  that  whenever 
property  had  been  previously  assessed  for  a  sewer  or  a  sewer 
extension,  and  any  portion  of  such  assessment  remained  due 
and  delinquent  at  the  time  of  an  application  for  a  permit 
for  a  connection,  no  permit  should  be  issued  until  such  de- 
linquent assessment  was  paid.  The  board  refused  to  pay  the 
assessment  on  the  ground  of  an  exemption.  The  engineer 
contended  that  he  had  no  authority  or  power  to  issue  the 
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permit  until  the  delinquent  assessment  was  paid,  and  on  that 
ground  refused  the  permit. 

We  have  a  statute  (section  1933,  Comp.  Laws  1907),  which 
provides  that  "all  property,  real  and  personal,  held  by  the 
board  of  education,  shall  be  exempt  from  general  and  special 
taxation,  and  from  all  local  assessments  for  any  purpose, 
and  shall  not  be  taken  in  any  manner  for  debt."  In  the 
case  of  Wey  v.  Salt  Lake  City,  35  Utah  504,  101  Pac.  381, 
this  statute  was  held  constitutional.  It  was  there  decided 
that  lands  owned  by  the  board  of  education  were  ex- 
empt from  local  assessment  or  taxation  to  pay  the  1 
expenses  of  improving  streets.  We  think  it  equally 
clear  that  the  lands  owned  by  the  board  are  exempt  from 
local  assessment  or  special  taxation  for  the  construction  of  a 
public  sewer,  and  that  the  assessment  levied  against  it  by  the 
city  was  invalid.  The  ordinance  pointed  to  by  the  engineer 
forbidding  him  to  issue  a  permit  until  the  alleged  delinquent 
assessment  was  paid  does,  therefore,  not  aid  him.  Of  neces- 
sity, such  ordinance  refers  only  to  a  valid  assessment  levied 
against  lands  subject  to  the  assessment. 

It,  however,  is  urged,  that  though  the  property  was  ex- 
empt and  the  assessment  invalid  still,  the  city  being  the 
owner  of  the  sewer,  could  lawfully  impose  the  payment  of  a 
reasonable  charge  before  it  was  required  to  permit  the  board 
to  connect  with  or  use  the  sewer,  and  that  the  payment  of 
ninety-eight  dollars,  the  amount  of  the  assessment,  by  the 
board  for  the  use  of  the  sewer  was  a  reasonable  charge. 
The  legislature  has  seen  fit  to  exempt  all  property  of  the 
board,  both  real  aand  personal,  from  special  taxation  and  all 
local  assessments,  for  any  purpose.  Since  the  property  was 
not  subject  to  the  assessment,  and  the  levy  for  that  reason 
invalid  and  the  assessment  unenforceable,  to  then  permit 
the  municipality  to  impose  as  a  condition  of  tapping  and 
making  a  connection  with  the  public  sewer  the  payment  of 
a  charge  for  the  use  of  the  sewer,  is  to  allow  the  munici- 
pality, to  do  indirectly  what  it  cannot  do  directly.  (Stale 
ex  rel,  Dunner  v,  Oraydon,  6  Ohio  Cir.  Ct.  R  634 ;  Meyler 
V.  Meadville,  23  Pa.  Co.  Ct.  R.  119.) 
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We  think  the  duty  to  issue  the  permit  in  the  premises 
is  plain,  and  that  no  good  reason  has  been  shown  why  it  was 
refused.  We  are  of  the  opinion  that  the  relator  is  entitled 
to  the  writ  requiring  the  engineer  to  issue  the  permit.  Such 
is  the  order.     Costs  to  the  relator. 


FEICK  and  MeCAETY,  JJ.,  concur. 


In  Ee  MANNING. 
No.  2131.    Decided  November  29.  1910   (112  Pac.  167). 

Insat^e  Persons— Guardianship — Probate  Proceedings — 'Secessttt 
OF  Finding.  Comp.  Laws  1907,  sees.  4041,  4042,  provide  that 
all  Issues  of  fact  joined  In  probate  and  guardianship  proceed- 
ings must  be  tried  In  conformity  with  the  Code  of  Civil  Pro- 
cedure, and.  If  no  jury  Is  demanded,  the  court  or  judge  must 
try  the  Issues  jQlned,  etc.  Section  3168  requires  the  court  on 
trial  of  a  question  of  fact  to  give  Its  decision  In  writing,  and  to 
file  the  same  with  the  clerk,  and  section  3169  provides  that  In 
giving  the  decision  the  facts  found  and  the  conclusions  of  law 
must  be  separately  stated,  and  judgment  must  thereupon  be 
entered  accordingly.  Held,  that  where  an  applleatlon  was  made 
by  a  son  to  have  his  father  placed  under  guardianship  because 
mentaUy  and  physically  Infirm,  and  Incompetent  to  manage  his 
property,  and,  such  allegation  being  denied,  many  witnesses 
were  examined  on  both  sides,  on  a  trial  before  the  court,  find- 
ings of  fact  were  essential  to  precede  the  court's  judgment  plac- 
ing the  alleged  Incompetent  under  guardianship.     (Page  285.) 

Appeal  from  District  Court,  Second  District;  Horu  J.  A, 
Howell,  Judge. 

Petition  by  E.  J.  Manning  for  the  appointment  of  a  guar- 
dian of  the  person  and  estate  of  his  father  John  R.  Manning, 
an  allied  incompetent 

Judgment  appointing  Sarah  Boylance  as  such  guardian. 
John  R  Manning  appeals. 
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Revsbsed  and  remanded. 

Richards  dk  Boyd  for  appellant 

Haiverson  &  Pratt  and  T.  D,  Johnson  for  petitioner. 

STRAUP,  C.  J. 

This  is  an  action  or  proceeding  brought  for  the  appoint- 
ment of  a  guardian  of  the  person  and  estate  of  John  R.  Man- 
ning, the  defendant  and  appellant.  A  petition  was  filed  in 
the  district  court  of  Weber  County  by  E.  J.  Manning,  a 
son  of  the  defendant,  in  which  it  was  alleged  that  the  defend- 
ant was  eighty-six  years  of  age,  physically  infirm,  and  by 
reason  of  old  age,  disease^  and  weakness  of  mind  was  unable, 
imassisted,  to  properly  "manage  and  take  care  of  himself 
and  his  property,''  and  was  likely,  by  reason  thereof,  to  be 
deceived  and  imposed  upon  by  artful  and  designing  persons, 
and,  upon  information  and  belief,  it  was  alleged  that  he 
was  imposed  upon  by  artful  and  designing  persons,  and  was 
induced,  "without  any  consideration  to  convey  to  Louise 
Neal  all  his  property  of  every  kind  and  description,  and 
left  himself  entirely  penniless  and  without  means  of  any 
sort,"  and  that  such  conveyance  was  made  through 
the  fraudulent  representations  and  undue  influence 
of  Louise  Neal  and  Alfred  Neal,  her  husband,  with  whom 
the  defendant  then  resided.  It  was  further  alleged  that  the 
next  of  kin  of  the  defendant  were  the  petitioner,  who  is  fifty- 
four  years  of  age,  William  Henry  Manning,  a  son  sixty-one 
years  of  age,  and  Mrs.  Sarah  Roylance,  a  daughter  forty- 
nine  years  of  age.  The  petitioner  prayed  that  he  be  appointed 
guardian  of  the  person  and  estate  of  the  defendant.  To 
this  complaint  or  petition  the  defendant  appeared  and  an- 
swered, denying  the  material  allegations  thereof  and  alleged 
that  for  some  years  past  he  had  been  a  widower,  and  made 
his  home  with  Louise  and  Alfred  Neal,  who  assisted  and 
cared  for  him,  and  gave  him  such  attention  as  his  needs  de- 
manded, and  that  in  consideration  of  such  service,  and  of 
the  further  agreement  that  they  care  for  him  and  attend 
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him  during  the  rest  of  his  natural  life,  he  conveyed  to  them 
in  fee  the  real  property  upon  which  he  resided,  but  that  in 
such  deed  of  conveyance  he  reserved  unto  himself  a  life  es- 
tate in  and  to  the  property  so  conveyed,  with  "full  power 
over  the  same  and  with  full  power  as  to  the  rents,  issues 
and  profits  thereof,"  and  that  such  conveyance  was  freely 
made  with  full  knowledge  of  the  import  and  effect  thereof, 
and  without  undue  influence,  or  fraud,  or  deceit,  or  imposi- 
tion. Upon  such  issues  the  case  was  tried  to  the  court,  who 
rendered  a  judgment  appointing  Sarah  E.  Eoylance  guardian 
of  the  person  and  estate  of  the  defendant,  and  thereupon 
letters  of  guardianship  were  issued  to  her.  From  such  judg- 
ment the  defendant  has  prosecuted  this  appeal. 

It  is  made  to  appear  by  the  bill  of  exceptions  that,  at  the 
beginning  of  the  trial,  the  defendant  objected  to  the  intro- 
duction of  any  evidence  on  the  ground  that  sufficient  facts 
were  not  alleged  in  the  complaint  to  constitute  a  cause  of 
action,  or  to  entitle  the  petitioner  to  the  relief  prayed  for, 
and  especially  for  the  reason  that  it  was  not  averred  that 
the  defendant  was  insane  or  mentally  incompetent  to  manage 
his  property.  The  objection  was  overruled.  It  is  further 
recited  in  the  bill  of  exceptions  that  the  trial  of  the  cause 
continued  from  May  14th  to  the  18th,  both  inclusive,  and 
that  fourteen  witnesses  were  sworn  and  examined  in  behalf 
of  the  petitioner  and  ten  in  behalf  of  the  defendant  None 
of  the  evidence  adduced,  however,  is  contained  in  the  bill  or 
record.  After  both  parties  rested,  the  cause  was  continued 
for  argument  and  final  disposition  until  the  12th  day  of 
August  At  that  time  the  petitioner  proposed  an  amendment 
to  the  complaint,  as  stated  by  his  counsel,  "in  order  to  make 
the  complaint  or  petition  correspond  to  the  proof,"  by  alleg- 
ing that  the  defendant  was  insane  and  mentally  incompetent 
to  manage  his  property.  The  amendment,  over  the  defend- 
ant's objection,  was  allowed,  but  the  court  offered  to  grant 
the  defendant  such  time  as  he  desired  for  the  purpose  of 
preparing  any  further  pleading  or  introducing  further  evi- 
dence. The  defendant  declined  the  offer,  and  thereupon  the 
cause  was  argued  and  submitted.     It  is  further  recited  in 
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the  bill  "that  no  findings  of  fact,  nor  conclusions  of  law, 
either  separately  stated  or  otherwise,  were  made  or  filed 
by  the  court  in  said  cause ;  and  no  other  proceedings  or  deci- 
sion upon  the  merits  was  had,  made,  entered,  or  found  there- 
in other  than  as  contained  in"  the  order  or  judgment  ap- 
pointing Sarah  E.  Koylance  guardian  of  the  person  and  es- 
tate of  the  defendant. 

The  errors  assigned  relate  to  the  rulings  overruling  the 
objection  to  the  introduction  of  evidence,  permitting  the 
amendment  to  the  complaint,  and  in  failing  to  make  findings. 
We  think  the  judgment  cannot  be  supported  for  want  of 
findings.  By  statute  (sections  4041,  4042,  Comp.  Laws 
1907)  it  is  provided: 

"All  Issues  of  fact  joined  In  probate  and  guardianship  proceed- 
ings must  be  tried  in  conformity  with  the  requirements  of  the  Code 
of  Civil  Procedure,  and  in  all  such  proceedings  the  party  affirming 
is  the  plaintiff,  and  the  one  denying  or  avoiding  is  defendant.  Judg- 
ments therein,  on  the  Issues  Joined,  as  well  as  for  costs,  may  be 
entered  an  den  forced  by  execution  or  otherwise  by  the  court  as  In 
civil  actions." 

"If  no  jury  is  demanded,  the  court  or  judge  must  try  the  issues 
joined.  If  on  written  demand  a  jury  is  called  by  either  party,  and 
the  issues  are  not  sufficiently  made  up  by  the  written  pleadings 
on  file,  the  court  may  direct  the  preparation  of  more  specific  plead- 
ings, or,  on  due  notice  to  the  opposite  party,  may  settle  and  frame 
the  Issues  to  be  tried,  and  submit  the  same,  together  with  the  evi- 
dence of  each  party,  to  the  jury.  If  the  trial  of  the  issues  joined 
requires  the  examination  of  an  account  the  court  or  judge  must  try 
the  matter  or  refer  it,  and  no  jury  can  be  called." 

By  the  Code  of  Civil  Procedure,  section  3167,  it  is  pro- 
vided that  "  all  issues  in  a  civil  action  shall  be  tried  by  the 
court,  unless  in  cases  where  a  jury  may  be  had,"  and  de- 
manded as  by  the  statute  provided;  and,  by  section  3168, 
that  "upon  a  trial  of  a  question  of  fact  by  the  court  its  deci- 
sion must  be  given  in  writing,  and  filed  with  the  clerk,"  etc., 
and  by  section  3169  that,  "in  giving  the  decision,  the  facts 
found  and  the  conclusions  of  law^  must  be  separately  stated, 
and  judgment  must  thereupon  be  entered  accordingly."  The 
respondent  contends  that  "in  probate  and  guardianship  mat- 
ters findings  are  neither  necessary  nor  required;"  that  "it 
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was  not  even  necessary  to  find  that"  the  defendant  "is  an 
incompetent  person,"  as  defined  by  the  statute;  and  that 
^'all  that  was  necessary  was  that  an  order  be  made  appoint- 
ing a  guardian  for  his  person  and  estate."  It  is  not  neces- 
sary to  decide  whether  findings  are  required  in  all  con- 
tested cases  or  controverted  issues  relating  to  probate  and 
guardianship  proceedings.  All  that  we  are  called  upon  to 
decided,  and  all  that  we  can  here  properly  decide,  is  whether 
or  not  findings  are  required  upon  such  a  contested  proceed- 
ing and  upon  such  controverted  issues  as  are  presented  by  the 
record.  The  proceeding  is  one  involving  both  the  rights  of 
person  and  property.  Issues  of  fact  with  respect  thereto 
were  raised,  and  tried  by  the  court.  The  trial  imdoubtedly 
involved  "issues  of  fact  joined."  As  the  result  of  the  trial 
upon  such  issues,  rights  were  taken  from  the  defendant  and 
given  to  another.  All  the  reasons  generally  existing  and 
usually  stated  why  findings  are  required  in  a  case  tried  by 
a  court  upon  controverted  and  material  issues  of  fact 
are  here  present.    We  think  findings  were  as  essential  1 

to  precede  and  support  the  judgment  rendered  by  the 
court  on  the  particular  issues  tried  by  him  as  is  a  verdict 
in  a  case  tried  by  a  jury. 

We  have  been  referred  to  the  cases  of  In  re  Levinson's 
Estate,  108  Cal.  450,  41  Pac.  483,  42  Pac.  479,  In  re  Aver- 
UVs  Estate,  66  Pac.  14,  and  In  re  Schandoney's  Estate,  133 
Cal.  387,  65  Pac.  877,  where  it  was  held  that  specific  or 
express  findings  were  not  essential  to  support  an  order  al- 
lowing a  settlement  of  a  final  account  of  an  administrator, 
executor,  or  guardian.  Such  rulings,  however,  are  based 
upon  the  theory,  and  as  stated  in  the  first  case,  that  the  man- 
ner in  which  an  account  of  an  executor  or  administrator 
is  usually  made  up  and  the  manner  in  which  objections  there- 
to are  usually  presented  do  not  at  all  conduce  to  the  develop- 
ment of  issues  such  as  arise  upon  the  pleadings  in  a  civil 
action  and  to  which  findings  are  required  to  be  responsive, 
and,  as  stated  in  the  case  of  In  re  Sandersons  Estate^  74 
CaL  199,  15  Pac.  753,  that  exceptions  to  an  account  do  not 
create  "issues  of  fact  joined,"  such  as  must  be  submitted  to 
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a  jury  on  demand  of  a  party  interested.  And  to  that  effect 
is  also  our  statute.  (Section  4042,  supra.)  But  in  the  case 
of  In  re  WeU's  Estate,  140  Cal.  349,  73  Pac.  1065,  in  a  pro^ 
ceeding  upon  a  petition  filed  by  the  ward  to  set  aside  an 
order  theretofore  made  settling  the  guardian's  account  and  to 
reopen  the  account,  on  the  ground  of  alleged  fraud  and  wrong- 
ful overcharges,  and  an  answer  filed  by  the  guardian  deny- 
ing the  allegations  of  the  petition,  it  was  held  that  upon  such 
issues  of  fact  joined  by  the  parties  "the  lower  court  properly 
made  findings  thereon  which  must  be  reviewed  on  this  ap- 
peal." 

Having  reached  the  conclusion  that  findings  were  essential 
to  support  the  judgment,  that  the  right  of  a  party  to  have 
the  court  make  findings  is  a  substantial  right,  and  that  a 
failure  of  the  court  to  make  findings  requires  a  reversal  of 
the  judgment,  we  do  not  deem  it  necessary  to  pass  upon  the 
other  questions  presented,  for  on  a  retrial  of  the  case  it  is 
not  probable  that  they  will  again  arise. 

It  is  therefore  ordered  that  the  judgment  of  the  court  be- 
low be  reversed  and  the  case  remanded  to  the  district  court, 
with  directions  to  grant  a  new  trial.     Cost  to  appellant. 

FRICK  and  McCARTY,  JJ.,  concur. 


PETERSON  V.  BENSON,  City  Recorder. 
No.  2146.    Decided  December  1,  1910   (112  Pac  801). 

Officebs — OmcEB  De  Facto.  Comp.  Laws  1907,  sec  213,  pro- 
vided for  the  election  of  a  city  marshal  in  cities  of  less  than 
a  certain  population,  but  was  amended  by  Laws  1909,  c.  107, 
00  as  to  require  the  appointment  of  a  marshal  by  the  mayor. 
Held,  that  where  a  marshal,  elected  under  section  213,  continued 
to  hold  office  after  the  expiration  of  his  term,  no  appointment 
having  been  made  by  the  mayor,  he  was  a  de  facto  officer. 
(Page  291.) 

MiflOIPAL  CJOBPORATIONS — OfFICEBS — COMPENSATIONS.    Ck>mp.  LaWB 

1907,  sec  213,  provided  for  the  election  of  a  city  marshal  in 
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cities  of  less  than  certain  population;  but  was  amended  by 
Laws  1909,  c  107,  so  as  to  require  the  appointment  of  a  marshal 
by  the  mayor.  Comp.  Laws  1907,  sec.  225,  provide  that  the 
compensation  of  an  officer  shall  not  be  Increased  or  diminished 
to  take  effect  during  the  time  for  which  such  officer  was  elected 
or  appointed.  One  elected  a  marshal  for  the  term  of  two  years 
took  office  January  6,  1908,  and  continued  to  serve  after  the 
expiration  of  his  term;  no  appointment  having  been  made  by 
the  mayor.  In  October,  1909,  an  ordinance  of  the  city  increased 
the  compensation  of  marshal  for  the  term  beginning  1910. 
Held,  that  for  service  after  the  expiration  of  the  term  for 
which  he  was  elected  the  marshal  was  entitled  to  the  increased 
compensation;  he  being  a  de  facto  officer,  and  not  a  "holdover" 
as  the  term  is  used,  as  applied  to  one  holding  a  public  office. 
(Page  293.) 

S.  OmcERS— Compensation — ^De  Facto  Ofticeb.  An  actual  incum- 
bent of  a  public  office  who  is  an  officer  de  facto  is  entitled  to 
the  compensation  attached  to  the  office,  there  being  no  adverse 
contestant  or  de  jure  officer.     (Page  293.) 

Appeat.  from  District  Court,  Rrst  District ;  Hon.  W.  W. 
Mwughan,  Judge. 

Application  by  Niels  Peterson  for  a  writ  of  mandate  re- 
quiring Mae  Benson,  as  Recorder  of  Logan  City,  to  draw 
a  warrant  in  favor  of  applicant. 

Judgment  dismissing  petition.     Applicant  appeals. 

Revebsed. 

statement  of  pacts. 

Niels  C.  Peterson,  appellant,  applied  to  the  district  court 
of  Cache  County  for  a  writ  of  mandate  requiring  the  re- 
corder of  Logan  City  to  draw  a  warrant  in  his  favor  upon 
the  treasurer  of  said  city  for  the  sum  of  eighty-three  dol- 
lars and  thirty-three  and  one-third  cents  alleged  to  be  due 
him  for  salary  earned  as  marshal  of  Logan  City  during  the 
month  of  February,  1910.  An  alternative  writ  of  mandate 
was  issued  by  the  court  The  recorder  filed  an  answer  to 
Peterson's  petition  and  the  cause  was  submitted  to  the  court 
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for  decision  upon  an  agreed  statement  of  facts,  from  which 
it  appears  that  Peterson  was  duly  elected  to  the  office  of 
marshal  of  Logan  City  on  November  3,  1907,  and  that  he 
duly  qualified  as  marshal  and  entered  upon  the  duties  of  the 
office  January  6,  1908,  and  ever  since  has  continued  to  and 
did  during  the  month  of  February,  1910,  perform  the  duties 
of  the  office. 

Section  213,  Comp.  Laws  1907,  provides,  as  far  as  mate- 
rial here,  that:  "In  addition  to  the  mayor  and  city  council- 
men,  there  shall  be  elected  ...  in  cities  of  less  than 
twelve  thousand  inhabitants,  a  city  marshal ;  provided,  that 
in  cities  of  less  than  twelve  thousand  inhabitants  the  city 
recorder  shall  be  ex  officio  city  auditor  and  shall  perform  the 
duties  of  such  office.  .  .  .  All  elective  officers  shall  hold 
their  respective  offices  for  two  years,  and  until  their  suc- 
cessors are  elected  and  qualified." 

Section  225  provides  that:  "All  officers  of  any  city  shall 
receive  such  compensation  as  may  be  fixed  by  ordinance, 
but  the  compensation  of  any  such  officer  shall  not  be  increased 
or  diminished  to  take  effect  during  the  time  for  which  anj 
such  officer  was  elected  or  appointed." 

In  the  year  1909  the  legislature  amended  section  213 
(Laws  1909,  c.  107).  The  section  as  amended,  so  far  as 
material  to  the  questions  here  involved,  provides  that:  **In 
cities  of  less  than  twelve  thousand  inhabitants  a  city  mar- 
shal shall  be  appointed  by  the  mayor  subject  to  the  confirma- 
tion of  the  city  council  on  the  first  Monday  in  January  fol- 
loging  a  municipal  election." 

It  appears  from  the  statement  of  facts  that  Logan  City  is  a 
city  of  the  second  class  having  a  population  of  less  than 
twelve  thousand  inhabitants;  that  the  mayor  of  said  city 
has  failed  and  neglected  to  appoint  a  marshal  for  the  city  by 
and  with  the  concurrence  of  the  city  council  or  otherwise; 
that  Peterson  has  not  been  duly  or  otherwise  appointed  to 
the  office  of  marshall  of  the  city  in  the  year  1910;  that  he 
is  exercising  and  performing  the  duties  of  the  office  of  city 
marshal,  and  claiming  the  benefits,  emoluments,  and  salary 
of  the  office  by  virtue  of  his  election  thereto  in  the  year 
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1907,  and  that  he  has  no  right  or  claim  to  the  office,  except 
such  as  arises  out  of  his  election  to  the  same  in  the  year 
1907.  It  further  appears  that  at  the  time  Peterson  was 
elected,  and  at  the  time  he  entered  upon  the  duties  of  the 
oflSce  mentioned,  there  was  in  force  and  effect  an  ordinance 
of  Logan  City  fixing  the  salary  of  the  office  of  city  marshal 
at  nine  hundred  dollars  per  annum,  payable  at  the  end  of 
each  month  in  equal  installments  of  seventy-five  dollars ;  that 
subsequently,  on  October  1,  1909,  there  was  duly  passed  by 
the  city  council,  and  approved  by  the  mayor  of  Logan  City 
"an  ordinance  purporting  to  fix  the  annual  salary  attached 
to  the  office  of  marshal  of  Logan  City  for  the  terms  of  two 
years  beginning  the  first  Monday  in  January,  1910,  and  end- 
ing the  first  Monday  in  January,  1912,  at  one  thousand  dol- 
lars per  annum,"  payable  in  monthly  installments  of  eighty- 
three  dollars,  thirty-three  and  one-third  cents  at  the  end  of 
each  month. 

It  is  further  stipulated  that  "the  above-named  defend- 
ant, Mae  Benson,  ever  since  January  3,  1910,  has  been,  and 
now  is,  the  duly  elected,  qualified,  and  acting  city  recorder 
of  Logan  City,  and  as  such  officer  it  was,  and  now  is,  the 
duty  of  such  recorder  to  draw  all  warrants  or  orders  for  the 
payment  of  all  funds  due  from  said  city  to  its  officers  on 
account  of  salary  or  otherwise  payable  out  'of  the  treasury 
of  Logan  City;  that  petitioner  duly  demanded  that  the  de- 
fendant draw  a  warrant  in  his  favor  upon  the  treasurer  of 
Logan  City  for  the  sum  of  eighty-three  dollars  and  thirty- 
three  and  one-third  cents  in  payment  of  his  salary  as  marshal 
earned  in  the  month  of  February,  1910;  .  .  .  that  the 
recorder  refused  and  still  refuses  to  draw  a  warrant  for  said 
sum  or  any  sum  except  said  amount  of  seventy-five  dollars; 
.  .  .  that  the  recorder, tendered  to  the  petitioner  a  war- 
rant drawn  on  the  treasurer  of  Logan  City  for  the  sum  of 
seventy-five  dollars,"  which  Peterson,  the  petitioner,  refused 
to  accept;  that  defendant  deposited  with  the  clerk  of  the 
district  court  of  Cache  Coimty  at  the  time  she  filed  her  an- 
swer said  warrant  for  seventy-five  dollars  for  the  use  and 
38  UUh— 1» 
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benefit  of  Peterson ;  and  that  defendant  has  at  all  times  been 
ready,  willing,  and  able  to  issue  and  deliver  to  Peterson  a 
warrant  for  seventy-five  dollars.  It  was  also  stipulated  that 
"the  petitioner  has  no  plain,  speedy,  or  adequate  remedy  at 
law." 

The  court  found  on  the  issues  in  favor  of  the  recorder,  and 
rendered  judgment  dismissing  the  petition  for  a  writ  of  man- 
date. To  reverse  the  judgment,  Peterson  has  brou^t  the 
case  to  this  court  on  appeal. 

A,  A.  Law  tor  appellant. 

H.  O,  Nebeker  and  Charles  H.  Hart  for  respondent. 

McCARTY,  J.  (after  stating  the  facts  as  above). 

Respondent  contends,  first,  that  the  period  of  time  elaps- 
ing from  January  3,  1910,  the  date  upon  which  the  officers 
of  Logan  City  elected  in  1909  were  installed  in  office,  until 
March  1,  1910,  was  a  part  and  a  continuation  of  the  term 
of  office  to  which  appellant  was  elected  in  November,  1907, 
and  that  the  tenure  of  his  office  and  the  emoluments  thereof 
were  as  fixed  by  law  at  the  time  he  qualified  and  entered 
upon  the  duties  of  the  office,  January  6,  1908 ;  and,  second, 
^Hhat  so  much  of  the  ordinance  passed  October  1,  1909  (men- 
tioned in  the  foregoing  statement  of  the  case),  as  purported 
to  increase  the  salary  of  said  marshal  to  take  effect  January 
3,  1910,  is  void  as  to  appellant,  for  the  reason  that  it  would 
increase  the  salary  of  said  marshal  'to  take  effect  during  the 
time  for  which  such  officer  was  elected'  and  would  be  in 
conflict  with  section  225  of  the  Compiled  Laws  of  the  State 
of  Utah,  1907." 

The  authorities  seem  to  hold  that  when  a  person  is 
elected  or  appointed  to  an  office  and  he  qualifies  and  enters 
upon  the  duties  thereof  under  a  statute  which  provides  that 
the  person  so  elected  or  appointed  shall  hold  the  office  for 
a  definite  period  of  time  and  until  his  successor  is  elected 
and  qualified,  and  such  person  holds  over  and  continues  to 
discharge  the  duties  of  the  office  after  the  expiration  of  his 
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regular  term  because  of  the  failure  to  elect  or  appoint  a 
successor,  the  hold-over  period  is  a  part  of  the  time  for 
which  such  officer  was  elected  or  appointed.  In  this  case, 
however,  the  law  under  which  appellant  was  elected,  and 
under  which  he  held  the  office  from  January  6,  1908,  until 
the  first  Monday  in  January,  1910,  was,  in  the  year  1909, 
amended  and  the  office  changed  from  an  elective  to  an  ap- 
pointive office.  The  amendment,  so  far  as  it  affects  the 
officer  in  question,  went  into  effect  immediately  on  the  ex- 
piration of  the  term  (two  years)  for  which  appellant  was 
elected.  Chapter  107,  p.  230,  Sess.  Laws  Utah  1909.  As 
appellant  was  not  appointed  to  the  office  after  his  term  ex- 
pired, and  the  law  under  which  he  had  been  elected  having 
been,  in  effect,  repealed,  it  follows  that  during  the  month  of 
February,  1910,  he  was  not  a  de  jure  officer,  and  was  in  no 
sense  a  holdover,  as  the  term  'Tioldover"  is  understood  when 
applied  to  a  person  holding  a  public  office.  {State 
V.  Simon,  20  Oi^  365,  26  Pac.  170.)    It  does  appear,  1 

however,  that  he  was  a  de  facto  officer,  and  as  such 
discharged  all  the  duties  of  the  office  during  the  month  of 
February,  1910.  The  important  question  therefore  is.  Can 
an  actual  incumbent  of  a  public  office,  who  is  only  an  officer 
de  facto  and  in  no  sense  a  de  jure  officer,  maintain  an  ac- 
tion for  the  salary,  fees,  or  other  compensation  attached  to 
the  office,  there  being  no  adverse  contestant  or  de  jure  offi 
cer? 

There  are  many  American  decisions  in  which  the  view  de- 
rived from  England  is  still  adhered  to,  namely,  that  the 
right  to  the  emoluments  of  a  public  office  is  an  incident  to 
and  rests  upon  the  title  to  the  office;  and  hence  under  no 
circumstances  is  a  de  facto  officer  legally  entitled  to  the 
emoluments  of  the  office,  although  he  may  have  performed 
all  the  services  and  discharged  all  the  duties  of  the  office. 
Upon  the  other  hand,  there  are  courts  of  high  standing 
which  hold  that  in  this  country  a  public  office  is  in  no  sense 
property,  and  that  public  officers  have  no  proprietary  inter- 
est in  their  offices.  Pursuant  to  these  latter  views  such  courts 
have  deduced  the  doctrine  that  the  right  to  the  emoluments 
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of  an  oflSce  arises  out  of  the  actual  rendition  of  the  services 
required  to  be  performed  by  Ihe  officer;  that  is,  the  emolu- 
ments are  designed  to  be  merely  compensatory.  (Stuher  v. 
Curran,  44  K  J.  Law,  184,  43  Am.  Rep.  353 ;  Erwin  v. 
Jersey  City,  60  N".  J.  Law  141,  37  Atl.  732,  64  Am.  St 
Eep.  584.)  Li  view  of  the  foregoing,  some  of  the  courts  have 
adopted  and  followed  the  intermediate  course,  namely,  that 
as  between  an  officer  de  facto  and  a  de  jure  officer  the  latter 
is  entitled  to  whatever  salary  and  other  compensation  may 
be  atteched  to  the  office,  even  though  the  de  facto  officer  may 
have  performed  all  the  duties  of  the  office.  This  doctrine 
is  based  upon  the  theory  that  unless  the  de  jure  officer  is 
protected,  dishonest  intruders  will  lay  claim  to  the  oflBce, 
and,  obtaining  possession  thereof,  will  claim  the  emolimients 
to  the  detriment  of  the  public  and  the  injury  of  the  de  jure 
officer.  In  cases,  however,  where  there  is  no  de  jure  officer, 
the  line  of  decisions  last  mentioned  hold  that  a  de  facto  offi- 
cer who,  in  good  faith,  has  had  possession  pf  the  office  and 
hai?  discharged  the  duties  pertaining  thereto,  is  legally  en- 
titled to  the  emoluments  of  the  office  and  may,  in  an  appro- 
priate action,  recover  the  salary,  fees,  and  other  compensa- 
tion attached  to  the  office.  This  doctrine  is  discussed  and 
illustrated  in  the  following  cases :  Erwin  v.  Jersey  City,  su- 
pra; Dickerson  v.  City  of  Builer,  27  Mo.  App.  9 ;  Behan  v. 
Board,  etc.,  3  Ariz.  399,  31  Pac  521 ;  Adams  v.  Directors, 
etc.  [Ariz.],  40  Pac.  18, 

Constantinian,  in  his  treatise  on  the  De  Facto  Doctrine, 
-section  238,  says:  "Certain  courts,  while  denying  to  the  de 
facto  officer  the  right  to  recover  salary  when  there  is  a  de 
jure  officer  entitled  to  the  office,  have  thought  that  the  rule 
should  be  different  when  there  is  no  such  officer  in  existence. 
This  doctrine  may  undoubtedly  be  supported  on  equitable 
grounds,  since  it  seems  unjust  that  the  public  should  benefit 
by  the  services  of  an  officer  de  facto,  and  then  be  freed  from 
all  liability  to  pay  any  one  for  such  services."  The  au- 
Ihor  cites  with  approval  the  Arizona  cases  above  mentioned. 
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We  think  the  rule  as  declared  by  these  authorities  is  more 
in  consonance  with  the  principles  of  equity  than  the  oppo- 
site rule  which  holds  that  an  officer  de  facto  cannot, 
under  any  circumstances,  maintain  an  action  for  the      2,  3 
salary,  fees,  or  other  compensation  attached  to  the 
office  which  he  holds. 

The  judgment  is  reversed,  with  directions  to  the  trial 
court  to  issue  a  writ  of  mandate  as  prayed  for  in  appellant's 
complaint     Appellant  to  recover  costs. 

STBAUP,  C.  J.,  and  FEICK,  J.,  concur. 


MEDGLEY  et  al.  v.  CAMPBELL  BTHLDING 
COMPANY. 

No.   2142.    Decided   January   4,   1911    (112   Pac.   820). 

1.  BviDENCB— Admissions — ^Effect.  A  contractor'B  yoluntary  ad- 
mission that  the  materials  used  by  a  subcontractor  were  in 
accordance  with  the  contract  is  sufficient  to  Justify  a  finding 
to  that  effect  as  against  the  contractor.    (Page  300.) 

2.  Contracts — ^Instbuctions — ^Wbitten  CJontbacts.  It  is  proper 
for  the  court  to  charge  the  Jury  upon  the  uncontested  effect 
of  a  written  contract     (Page  303.) 

8.     EVIDKNCE — PaBOL     EVIDENCE — VaBTING     WbITTEN     INSTRUMENT. 

Where  a  written  contract  between  a  contractor  and  a  sub- 
contractor contained  no  requirements  as  to  the  use  of  any 
certain  manufacturer's  material,  parol  evidence  of  previous 
understandings  on  that  point  could  not  vary  it.     (Page  304.) 

4.  Contracts — Construction — Ck)NDiTioNS — Rights  of  Purchaser. 
Where  a  promisor  agrees  to  pay  for  work  or  goods  provided  he 
is  satisfied  with  them,  he  cannot,  if  dissatisfied,  be  made  to 
accept  and  pay  for  them,  but  he  cannot  compel  the  other  party 
to  continue  to  do  work  or  make  goods  until  he  is  satisfied. 
(Page  305.) 

5.  Contracts — (Construction — Ck)NDiTioNs  Precedent  to  Payment 
or  Price.  Where  a  subcontractor  agreed  in  writing  to  put  In 
the  plumbing  in  a  building  according  to  certain  specifications. 
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and  to  the  satisfaction  of  the  architect,  but  no  particular  manu- 
facturer's goods  were  specified,  though  the  contractor  had 
already  informed  the  architect  that  a  certain  manufacturer's 
materials  were  to  be  used,  the  architect  could  not  arbitrarily 
condemn  the  use  of  other  material  of  equally  good  quality. 
(Page  308.) 

Appeal  from  District  Court,  Third  District;  Hon,  Geo. 
0,  Armstrong,  Judge. 

Action  by  E.  A.  Midgley  and  another  against  the  Camp- 
bell Building  Company. 

Judgment  for  plaintiffs.     Defendant  appeals. 

Affibmed. 

Henderson,  Pierce,  Critchlow  &  Barrette  for  appellant 

Moyle  &  Van  Cott  and  Powers  and  Marioneaux  for  re- 
spondents. 

appellant's  points. 

The  rule  is  well  settled  that  where  one  undertakes  to  sup- 
ply an  article  to  the  approval  of  the  purchaser,  no  court  or 
jury  may  substitute  its  approval  for  that  of  the  purchaser. 
(6  Cyc.  617-618;  Tatum  v.  Oeist  [Wash.],  89  Pac.  547; 
Stoiies  V.  Miller  [Iowa],  105  N.  W.  127;  Inmm  Mfg.  Co. 
V.  American  Cereal  Co.  [Iowa],  100  N.  W.  860;  Payne  v. 
Roberts  [Pa.],  64  Atl.  86;  Singerly  v.  Thayer  [Pa.],  2 
Atl.  230;  Silsby  Mfg.  Co.  v.  Town  of  Chico  [Cal.],  24  Fed. 
893 ;  Piano  Mfg.  Co.  v.  Ellis  [Mich.],  35  N.  W.  841 ;  Wood 
Machine  Co.  v.  Smith  [Mich.],  15  N.  W.  906;  Fairmount 
Plumbing  Co.  v.  Carr  [W.  Va,],  46  S.  E.  458;  Barrett  v. 
Coal  Co.  [W.  Va.],  90  Am.  St.  Rep.  802;  Hudson  v.  Mc- 
Cartney, 33  Wis.  331 ;  Waite  on  Engineering  and  Architect- 
ural Jurisprudence,  p.  281;  Brown  v.  Foster,  113  Mass. 
136.)  A  right,  question,  or  fact  distinctly  put  in  issue  and 
directly  determined  by  a  court  of  competent  jurisdiction,  as 
a  ground  of  recovery,  cannot  be  disputed  in  a  subsequent 
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suit  between  the  same  parties  or  their  privies ;  and  even  if  the 
second  suit  is  for  a  different  cause  of  action,  the  right,  ques- 
tion, or  fact,  once  so  determined  must,  as  between  the  same 
parties  or  their  privies,  be  taken  as  conclusively  established, 
so  long  as  the  judgment  in  the  first  suit  remains  unmodi- 
fied. {Southern  Pacific  R.  R.  Co.  v.  United  States,  XJ.  Si 
Sup.  Ct.  Eep.,  vol.  167,  p.  355 ;  Russell  v.  Place,  94  U.  S. 
606;  Smith  v.  Kemochen,  48  U.  S.  198;  Washington,  etc., 
Co.  V.  Sickles,  65  U,  S.  24;  Cromwell  v.  Sac  County,  94 
IT.  S.  351 ;  Campbell  v.  Rankin,  99  U.  S.  261 ;  Mason  Lbr. 
Co.  V.  Buchtel,  101  U.  S.  638;  Bissell  v.  Spring  Valley 
Tovmship,  124  U.  S.  225 ;  Johnson  Co.  v.  Wharton,  152  U. 
S.  253;  Harrison  v.  Remington  Paper  Co.  (C.  C.  A.),  140 
Fed.  385;  Franklin  County  v.  German  Savings  Bank,  142 
U.  S.  93;  Peay  v.  Salt  Lake  City,  11  Utah  331;  Hodson 
V.  U.  P.  Ry.  Co.,  14  Utah  402 ;  R.  O.  W.  Railway  Co.  v.: 
Telluride  Power  Co.,  23  Utah  22.) 

STRAUP,  J. 

In  May,  1902,  the  government  of  the  United  States  en- 
tered into  a  written  contract  with  the  appellant,  the  Camp- 
bell Building  Company,  to  construct  a  government  building 
at  Salt  Lake  City,  in  accordance  with  plans  and  specifica- 
tions prepared  by  the  supervising  architect  About  twelve 
pages  of  typewriting  of  such  plans  and  specifications  relate 
to  the  plumbing  of  the  building,  in  which  are  enumerated 
and  described  in  detail  the  kind,  character,  quality,  grade, 
etc.,  of  each  fixture  and  article  to  be  furnished  and  used  for 
such  purpose.  Such  portion  of  the  plans  and  specifications 
also  contained  a  stipulation  that  "the  required  material  and 
fixtures  must  in  each  case  be  in  strict  accordance  with  the 
specifications,  and  of  the  best  quality  and  grade  found  in  the 
market,"  and  that  "the  contractor  immediately  after  the 
award  of  the  contract  is  to  furnish  for  approval  of  the  super- 
vising architect  the  name  and  address  of  the  manufacturer 
and  catalogue  number  of  the  following  named  fixtures  he 
proposes  to  use:  Water-closets,  urinals,  slop  sink,  wall  hy- 
drants, fire  hose  rack,  gate  valves,  pressure  reducing  valve, 
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basin  faucets,  shower  bath,  and  water  heater."  Neither 
in  the  contract  between  the  government  and  the  Campbell 
Building  Company,  nor  in  the  plans  and  specifications,  was 
it  stipulated  or  provided  that  the  material  or  fixtures  to  be 
furnished  and  used  should  be  made  by  any  particular  manu- 
facturer. It,  however,  was  made  to  appear  by  the  evidence 
that  on  the  6th  of  March,  1903,  nearly  one  year  after  the 
making  of  the  contract  between  the  government  and  the 
Campbell  Building  Company,  and  about  one  year  before  the 
Campbell  Building  Company  entered  into  the  contract  with 
the  Midgley  Brothers,  the  Campbell  Building  Company,  by 
letters,  submitted  to  the  supervising  architect  a  list  and  cata- 
logue number  of  the  articles  referred  to,  and  gave  Clow  & 
Sons  as  the  name  of  the  manufacturer,  which  were  then  ap- 
proved by  the  supervising  architect.  On  the  9th  of  March, 
1904,  after  receiving  and  accepting  one  of  several  different 
bids  submitted  by  Midgley  Brothers,  the  Campbell  Building 
Company  entered  into  a  contract  with  them  to  furnish  the 
material  for,  and  to  do  the  plumbing  work  of,  the  building, 
by  the  terms  of  which  Midgley  Brothers  agreed  "to  furnish 
all  and  singular  the  materials  and  labor  necessary  to  com- 
plete the  plumbing,  gas  fitting,  sewerage,  etc.,  under  the 
specification  headings  from  page  thirty-three  and  one-half  to 
forty-five,  inclusive,''  relating  to  the  plumbing,  "all  to  be 
in  strict  and  full  accordance  with  the  plans,  details  and  speci- 
fications prepared  by"  the  supervising  architect.  It  was  fur- 
ther stipulated  in  their  contract  that  the  "second  party 
(Campbell  Building  Company)  for  and  in  consideration  of 
the  first  parties  (Midgley  Bros.)  completing  and  faithfully 
executing  the  aforesaid  contract  and  by  and  at  the  time  men- 
tioned and  to  the  full  and  complete  satisfaction  of  the  super- 
vising architect,  and  the  superintendent  of  construction,  does 
hereby  agree  to  pay"  Midgley  Brothers,  the  sum  of  nine 
thousand,  five  hundred  dollars  at  the  times  and  in  the  man- 
ner specified  in  the  contract.  There  is  nothing  contained  in 
the  contract  between  the  Campbell  Building  Company,  and 
Midgley  Brothers  requiring  the  latter  to  furnish  or  use  fixt- 
ures or  material  manufactured  by  Clow  &  Sons,  or  by  any 
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particular  manufacturer.  So  much  of  the  plans  and  specifi- 
cations prepared  by  the  supervising  architect  as  related  to 
the  plumbing  was,  however,  made  a  part  of  their  contract ; 
but,  as  we  have  observed,  the  plans  and  specifications  them- 
selves did  not  require  the  fixtures  or  material  furnished  or 
used  to  be  manufactured  by  Clow  &  Sons,  but  did  require  the 
Campbell  Building  Company  to  submit  to  the  supervising 
architect  the  name  and  address  of  the  manufacturer  and  the 
catalogue  number  of  the  fixtures  proposed  to  be  used,  which, 
as  before  stated,  was  submitted  to  the  supervising  architect 
by  the  Campbell  Building  Company,  and  approved  by  him 
about  one  year  before  the  making  of  the  contract  between 
the  Campbell  Building  Company  and  Midgley  Brothers, 
After  the  Midgleys  had  partly  performed  their  contract  by 
the  furnishing  and  using  of  goods  and  material  supplied  by 
and  purchased  from  Crane  &  Company,  and  had  received  par- 
tial payments  for  materials  so  furnished  and  used  by  them 
and  for  work  done,  and  after  they  had  purchased  from  Crane 
k  Company,  certain  other  fixtures  and  material — those  in 
question — and  had  taken  them  to  the  building  to  be  installed 
a  controversy  arose  between  the  supervising  architect,  who 
was  at  Washington,  D.  C,  and  who  had  not  been  at  or  about 
the  building,  and  who  had  no  personal  knowledge  of  the 
character  or  quality  of  the  goods  furnished  by  the  Midgleys 
and  the  Campbell  Building  Company  with  respect  to  the 
question  of  whether  such  fixtures  and  material  were  pur- 
dmsed  from,  or  supplied  by,  Clow  &  Sons.  Because  they 
were  purchased  from  Crane  &  Company,  and  not  from  Clow 
&  Sons,  the  supervising  architect  condemned  and  rejected 
them.  The  Campbell  Building  Company  thereupon  notified 
the  Midgleys  of  such  action  taken  by  the  architect,  requested 
them  to  remove  the  fixtures,  demanded  that  they  furnish 
fixtures  satisfactory  to  the  architect,  and  proceed  with  their 
contract  in  accordance  with  the  plans  and  specifications,  and 
notified  them  that,  upon  their  refusal  or  failure  so  to  do,  the 
Campbell  Building  Company  would  itself  obtain  such  fixt- 
ures and  complete  the  plumbing  work,  and  hold  the  Midg- 
leys responsible  for  any  damages  sustained  by  it.    The  Midg- 
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leys  took  the  fixtures  away,  but  refused  to  further  proceed 
with  the  work.  Thereupon  the  Campbell  Building  Company 
purchased  fixtures  from  Clow  &  Sons,  and  completed  the 
work  at  a  cost  in  excess  of  that  contracted  for,  occasioned  by 
a  higher  price  paid  to  Clow  &  Sons  for  the  goods  than  was 
required  to  be  paid  to  Crane  &  Company  for  the  same  goods. 
The  Midgleys  brought  an  action  against  the  Campbell  Build- 
ing Company,  seeking  a  reformation  of  the  contract  entered 
into  between  them  and  the  Campbell  Building  Company.  It 
was  alleged  by  them  that  the  written  bid  submitted  by  them 
to  and  accepted  by  the  Campbell  Building  Company  was 
based  on  fixtures  to  be  furnished  by  Crane  &  Company,  that 
such  provision  was  a  part  of  their  agreement,  and  was  in- 
tended to  have  been  incorporated  in  and  made  a  part  of 
their  written  agreement,  but  by  mutual  mistake  was  omitted. 
Upon  such  a  reformed  contract,  they  alleged  a  breach  on  the 
part  of  the  Campbell  Building  Company  and  claimed  dam- 
ages on  account  of  it  The  Campbell  Building  Company 
denied  the  allegations  of  the  complaint,  and  allied  "that 
there  was  no  agreement  ever  made  at  any  time  between  plain- 
tiffs and  the  defendant  that  the  plaintiffs  should  furnish  any 
certain  manufacturer's  goods,  but  it  was  expressly  agreed 
that  any  goods  furnished  by  the  plaintiffs  were  to  be  in  strict 
and  full  accordance  with  the  plans,  details,  and  specifications 
prepared  by  the  supervising  architect  and  to  the  full  and  com- 
plete satisfaction  of  the  supervising  architect,  and  the  super- 
intendent of  construction"  of  the  building,  and  that  the 
contract,  as  heretofore  set  forth,  expressed  the  true  inten- 
tion of  the  parties.  It  was  further  alleged  by  it  that  the 
goods  furnished  by  the  plaintiffs  were  not  approved,  but 
were  rejected  by  the  supervising  architect  By  way  of  coun- 
terclaim, the  Campbell  Building  Company  further  alleged 
that  on  the  9th  of  March,  1904,  it  and  the  plaintiffs  entered 
into  a  written  contract  in  terms  as  heretofore  set  forth, 
whereby  the  plaintiffs  agreed  to  do  the  plumbing  work  of  the 
building  in  accordance  with  the  plans  and  specifications  and 
to  the  full  and  complete  satisfaction  of  the  supervising  archi- 
tect and  the  superintendent  of  construction;  that  the  plain- 
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tiffs  failed  to  perform  the  conditions  of  their  contract,  and 
neglected  and  refused  "to  perform  the  work  and  furnish  the 
materials  as  therein  agreed,"  by  reason  of  which  the  Camp- 
bell Building  Company  was  itself  compelled  to  furnish  ma- 
terial and  complete  the  work  agreed  to  be  furnished  and 
done  by  the  plaintiffs,  to  its  damage  in  the  sum  of  eight 
hundred  and  twenty-three  dollars.  The  issues  presented  by 
the  complaint  were  first  tried  to  the  court  who  found  them  in 
favor  of  the  defendant  and  against  the  plaintiffs,  that  the 
•written  contract  as  alleged  by  the  defendants,  and,  as  here- 
tofore set  forth,  "expressed  the  intention  of  the  parties  and 
there  was  no  mistake  or  fraud  or  omission  connected  with 
the  execution  thereof,  nor  was  there  any  promise,  agreement, 
or  other  parol  stipulation  connected  therewith  in  any  man- 
ner affecting  said  contract."  The  issues  raised  by  the  coun- 
terclaim were  then  tried  to  a  jury.  No  other  issues  were 
tried  and  submitted  to  them.  Upon  such  issues  a  verdict 
was  rendered  in  favor  of  the  plaintiffs  and  against  the  de- 
fendant^ no  cause  of  action.  From  the  judgment  entered 
upon  the  verdict,  the  Campbell  Building  Company  has  prose- 
cuted this  appeal. 

It  was  made  to  appear  without  substantial  conflict  in  the 
evidence,  and  was  testified  to  by  the  superintendent  of  con- 
struction of  the  building,  whose  duty  it  was  on  behalf  of 
the  government  to  inspect  the  material  and  fixtures  that  went 
into  the  building  and  to  see  that  they  were  in  accordance 
with  the  plans  and  specifications  prepared  by  the  supervising 
architect,  that  the  fixtures  and  articles  furnished  by  the 
Midgleys  and  taken  to  the  building  by  them  and  which  were 
condemned  and  rejected  by  the  order  of  the  supervising  ar- 
chitect "were  in  accordance  with  the  plans,  details,  and  spec- 
ifications prepared  by  the  supervising  architect,"  and  "were 
in  quality  and  character  in  every  way  equal  to  the  require- 
ments of  the  plans,  details,  and  specifications,"  and  that  they 
fell  short  in  the  "circumstance"  only  that  they  were  sup- 
plied by  and  purchased  from  Crane  &  Company  instead  of 
Clow  &  Sons,  and  that  such  facts  were  reported  by  him  to 
the  supervising  architect    It  was  also  shown  by  the  admis- 


Digitized  by 


Google 


300  Xhiety-Eioht  Utah. 

sions  of  the  appellant  in  a  letter  written  by  its  president 
and  on  its  behalf  to  the  superintendent  of  construction  in 
June,  1905,  and,  after  the  controversy  arose,  that  Clow  & 
Sons  did  not  manufacture  plumbing  fixtures  of  the  kind  in 
question,  and  that  those  furnished  by  the  Midgleys  "are 
strictly  in  accordance  with  those  mentioned  in  our  letter  to 
the  supervising  architect  dated  May  (March)  6,  1903.  You 
will  also  find  that  these  fixtures  are  exactly  the  same  as 
shown  in  Clow's  catalogue  of  1902.  We  have  reason  to  be- 
lieve that  these  fixtures  are  manufactured  by  the  same  par- 
ties who  manufacture  for  Clow."  Other  evidence  was  also 
adduced  tending  to  show  that  many,  if  not  all,  of  the  kind 
of  fixtures  in  question,  were  not  manufactured  by  Clow  k 
Sons,  and  that  they,  like  Crane  &  Company,  were  but  deal- 
ers in  or  jobbers  of  such  goods,  and  that  such  kind  of  goods 
handled  by  both  was  manufactured  by  the  same  person  or 
firm.  But,  aside  from  this,  the  admission  of  the  appellant 
was  itself  suflScient  to  show,  and  to  justify  a  finding  to  the 
effect,  that  the  goods  furnished  by  the  Midgleys  and  pro- 
posed to  be  installed  by  them  were  strictly  in  accordance  with 
those  theretofore  submitted  by  the  Campbell  Building  Com- 
pany to  the  supervising  architect  and  approved  by  him,  and 
were  "exactly  the  same  as  shown  in  Clow's  catalogue,"  and 
"were  manufactured  (as  it  believed)  by  the  same  parties 
who  manufacture  for  Clow  &  Sons."  While  a  litigant  in  a 
cause  may  not  necessarily  be  concluded  by  his  extra- 
judicial admission  of  facts,  yet  whatever  is  so  vol-  1 
untarily  admitted  by  him  against  himself  may  rea- 
sonably be  taken  to  be  true ;  and  he  ordinarily  may  not  com- 
plain if  it  is  treated  as  true. 

It  was  testified  to  by  the  Midgleys  that  at  the  time  of 
the  making  of  their  contract  with  the  Campbell  Building 
Company  they  had  no  knowledge  or  notice  that  the  latter  had 
submitted  to  the  supervising  architect  the  name  of  Clow  & 
Sons  as  the  manufacturer.  The  president  of  the  Campbell 
Building  Company  testified  that  such  fact  was  made  known 
to  them  prior  to  the  making  of  the  contract  But  it  is  be- 
yond dispute  that  in  the  written  contract  finally  entered  into 
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between  them  there  is  no  covenant  or  agreement  requiring 
the  Midgleys  to  furnish  goods  manufactured  by  Clow  &  Sons, 
This  is  shown  by  the  contract  itself,  by  the  allegations  of  the 
defendant's  answer  wherein  it  was  alleged  that  "there  was  no 
agreement  made  at  any  time  between  the  plaintiffs  and  de- 
fendant that  the  plaintiffs  should  furnish  any  certain  manu- 
facturer's goods,"  and  was  so  testified  to  by  the  president 
of  the  Campbell  Building  Company.  No  question  arose  with 
respect  to  the  manner  in  which  the  labor  was  performed. 
The  only  particular  wherein  it  is  claimed  that  the  Midgleys 
had  not  performed  the  conditions  of  their  contract  is  that 
the  particular  goods  in  question  and  furnished  by  them  were 
8upplied*by  and  purchased  from  Crane  &  Company,  and  not 
from  Clow  &  Sons,  and  for  that  reason  did  not  satisfy  the 
supervising  architect,  and  on  that  ground  were  condemned 
and  rejected  by  him,  notwithstanding  that  they  were  as  testi- 
fied to  by  the  superintendent  of  construction,  and  not  dis- 
puted by  the  supervising  architect,  "in  accordance  with  the 
plans,  details,  and  specifications  prepared  by  the  supervising 
architect,"  and  "were  in  quality  and  character  in  every  way 
equal  to  the  requirements  of  the  plans,  details,  and  specifica- 
tions," and  therefore  were  "of  the  best  grade  and  quality 
found  in  the  market,"  and  were,  as  admitted  by  the  Camp- 
bell Building  Company  itself  "strictly  in  accordance  with 
those  submitted  by  it  to  the  supervising  architect  and  ap- 
proved by  him,"  and  were  "exactly  the  same  as  shown  in 
Clow's  catalogue,"  and  were  manufactured  by  the  same  per- 
sons or  firm  who  manufactured  for  Clow  &  Sons. 

The  appellant  requested  the  court  to  charge  that  under 
the  terms  of  the  contract  the  Midgleys  were  not  only  re- 
quired to  furnish  material  and  to  do  the  work  in  accordance 
with  the  plans  and  specifications,  but  that  the  work  and  ma- 
terial were  also  required  to  be  to  the  satisfaction  of  the  su- 
pervising architect,  and  that  it  was  "their  duty  so  to  do  the 
work,  and  so  to  furnish  the  materials,"  regardless  of  the 
question  of  whether  the  architect  in  condenming  and  reject- 
ing the  goods  furnished  by  the  Midgleys  acted  unreasonably ; 
and,  if  they  so  failed  and  refused  to  furnish  and  install  the 
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goods  to  the  approval  and  satisfaction  of  the  supervising  ar- 
chitect, then  they  were  liable  to  the  Campbell  Building  Com- 
pany to  whatever  damages  were  suffered  by  it  by  reason  of 
such  refusal  and  failure  on  their  part.  The  court  refused 
the  request,  and  charged  that  the  contract  between  the  Midg- 
ley  Brothers  and  the  Campbell  Building  Company  did  not 
require  the  Midgleys  to  furnish  goods  manufactured  or  sup- 
plied by  Clow  &  Sons;  and,  if  the  jury  believed  from  the 
evidence  that  the  goods  which  Midgley  Brothers  had  fur- 
nished and  taken  to  the  building  to  be  installed  therein 
"were  examined  by  the  superintendent  of  construction  and 
were  found  to  be  in  accordance  with  the  plans,  details  and 
specifications,  but  were  thereupon  condemned  and  rejected 
by  the  government  representative  solely  because  they  were  not 
manufactured  or  supplied  by  Clow  &  Sons,"  then  Midgley 
Brothers  had  the  right  to  decline  to  further  proceed  under 
the  contract,  and  the  Campbell  Building  Company  in  such 
case  had  no  claim  for  damages  against  them  for  their  failure 
to  further  proceed  for  such  reason.  The  court  further 
charged  the  jury  that  the  clause  in  the  contract  whereby  the 
Campbell  Building  Company  agreed  to  pay  Midgley  Broth- 
ers in  consideration  of  their  faithful  execution  of  the  work 
"to  the  full  and  complete  satisfaction  of  the  supervising  ar- 
chitect and  superintendent  of  construction"  in  effect  left  to 
the  judgment  of  the  supervising  architect  and  the  superin- 
tendent of  construction  "whether  the  goods  and  work  com- 
plied with  the  plans  and  specifications,  and,  if  the  goods  and 
work  did  comply  with  the  plans  and  specifications,  they  or 
either  of  them  could  not  l^ally  arbitrarily  refuse  to  accept 
the  same  so  as  to  make  Midgley  Brothers  liable  to  the  Camp- 
bell Building  Company  for  damages  for  failure  to  supply 
work  or  goods  other  than  that  called  for  in  the  contract, 
or  for  the  failure  of  Midgley  Brothers  to  supply  goods  of 
a  make  not  mentioned  in  the  contract,  and  if  you  find  from 
the  evidence  that  the  work  performed  and  the  goods  supplied 
by  Midgley  Brothers  were  in  accordance  with  the  plans  and 
specifications,  and  that  the  supervising  architect  and  super- 
intendent of  construction  did  so  arbitrarily  refuse  to  accept 
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them  because  they  were  not  of  a  certain  make  not  authorized 
in  the  contract  and  plans  and  specifications,  you  will  find  the 
issues  for  the  plaintiff  Midgley  Brothers."  Appellant's  ex- 
ceptions to  the  court's  refusal  to  charge  as  requested,  and  to 
the  charge  as  given,  present  the  principal  questions  for  a  re- 
view. 

In  view  of  the  issues  submitted  to  the  jury  and  of  the 
evidence  adduced,  we  think  no  error  was  committed.     The 
court  correctly  charged  that  the  contract  between  the 
Midgleys  and  the  Campbell  Building  Company  did  2 

not  require  the  former  to  furnish  material  or  fixtures 
manufactured  or  supplied  by  or  purchased  from  Clow  & 
Sons.  We  have  already  adverted  to  that,  and  to  the  fact 
that  no  stipulation  or  agreement  was  contained  in  the  writ- 
ten contract  requiring  the  Midgleys  to  furnish  material  or 
fixtures  manufactured  or  supplied  by  Clow  &  Sons,  or  by 
any  particular  manufacturer.  If  the  Campbell  Building 
Company  desired  to  have  such  a  requirement  imposed  on  the 
Midgleys,  not  appearing  on  the  face  of  the  plans  and  speci- 
fications submitted  to  them  and  made  a  part  of  their  con- 
tract, but  which  was  brought  into  existence  only  because 
of  something  done  by  the  Campbell  Building  Company  in 
pursuance  of  the  specifications,  furnishing  to  the  supervising 
architect  the  name  of  Clow  &  Sons  as  the  name  of  the  man- 
ufacturer, etc,  such  fact  ought  to  have  been  embodied  in  the 
written  contract  entered  into  between  the  Campbell  Build- 
ing Company  and  the  Midgleys.  If  the  fact  of  furnishing 
to  the  architect  the  name  of  Clow  &  Sons  as  the  manufacturer 
was  regarded  as  a  part  of  the  plans  and  specifications,  some- 
thing not  appearing  on  the  face  of  them  but  done  in  pursu- 
ance and  existing  outside  of  them,  then  it  was  incumbent 
upon  it  to  have  incorporated  into  the  contract  the  whole, 
and  not  only  a  part,  of  the  plans  and  specifications.  Writ- 
ten contracts  are  to  be  regarded  with  some  gravity ;  and  the 
presumption  is  indulged  that  all  prior  and  contemporaneous 
conversations  and  understandings  are  merged  and  embodied 
within  them.  Hence  the  fact  as  testified  to  by  the  Midgleys 
that  they  had  no  knowledge  that  the  Campbell  Building  Com- 
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pany  had  furnished  to  the  supervising  architect  the  name 
of  Clow  &  Sons  as  the  manufacturer  until  after  the  mak- 
ing of  their  contract,  and  after  they  had  purchased  the 
goods  from  Crane  &  Company  and  had  taken  them  to  the 
building,  or,  as  testified  to  by  the  president  of  the  Campbell 
Building  Company,  that  such  fact  was  made  known  to  them 
before  the  making  of  the  contract  is  immaterial ;  for,  in  as- 
certaining the  terms  of  the  written  contract — the  binding 
contract  between  them — ^we  must  look  to  the  covenants  and 
agreements  of  that  contract,  and  not  to  the  prior  or 
contemporaneous  oral  statements  or  conversations  of  3 

the  parties.  And  the  jury  were  instructed  that  the 
court  had  already  found  and  determined  that  the  written  con- 
tract, heretofore  referred  to,  expressed  the  intention  of  the 
parties,  that  there  were  no  other  agreements  or  promises 
or  oral  stipulations  affecting  it,  that  the  written  contract 
must  be  accepted  by  them  as  containing  all  the  agreem^its 
and  stipulations  between  the  parties,  and  that  in  considering 
it  they  could  not  consider  any  oral  or  other  prior  stipulation 
or  agreement. 

It,  however,  is  urged  by  the  appellant  that  because  of  the 
clause  in  the  contract  whereby  the  Campbell  Building  Com- 
pany agreed  to  pay  the  Midgleys  the  sum  of  money  therein 
specified  in  consideration  of  their  "completely  and  faithfully 
executing  the  aforesaid  work,  and  by  and  at  the  time  men- 
tioned, and  to  the  full  and  complete  satisfaction  of  the  super- 
vising architect  and  superintendent  of  construction,"  the  su- 
pervising architect  could  properly  reject  or  condemn  the  fixt- 
ures furnished  and  offered  to  be  installed  by  the  Midgleys, 
regardless  of  whether  his  action  in  so  doing  was  wise  or 
unwise,  just  or  unjust,  reasonable  or  unreasonable,  capricious 
or  otherwise.  In  other  words,  because  of  such  clause  in  the 
contract  obligating  the  Campbell  Building  Company  to  pay 
in  consideration  of  the  Midgleys  executing  the  work  to  the 
"satisfaction  of  the  supervising  architect  and  superintend- 
ent of  construction,"  it  is  urged  that  the  supervising  archi- 
tect had  the  choice  to  accept  the  fixtures,  or  to  reject  them,  if 
he  was  not  satisfied,  r^ardless  of  whether  they  were  or  were 
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not  in  strict  accordance  with  the  plans,  details,  and  specifica- 
tions, and  that  the  ground  or  reason  for  his  decision,  or  the 
propriety  of  it,  cannot  be  inquired  into  except  for  fraud  or 
bad  faith ;  and  if  the  Midgleys  so  failed  or  refused  to  furnish 
material  to  the  satisfaction  of  the  supervising  architect, 
whether  his  decision  was  based  on  reasonable  or  unreasonable 
grounds,  or  whether  his  action  in  that  regard  was  just  or  un- 
just, capricious  or  arbitrary,  or  otherwise,  then  such  fail- 
ure or  refusal  constituted  a  breach  of  their  contract  which 
rendered  them  liable  in  damages  to  the  Campbell  Building 
Company.  And  that  in  effect  was  what  the  appellant  re- 
quested the  court  to  charge.  The  appellant  has  referred  us  to 
numerous  cases  to  the  effect,  and  with  which  holdings  we  con- 
cur, that  where  a  promisor  agrees  to  pay  for  work  or  goods 
provided  he  is  satisfied  with  them  he  cannot,  if  he  is  not 
satisfied,  be  made  to  accept  and  pay  for  them,  or  be  com- 
pelled to  pay  for  them  if  he  rejects  them ;  and  that  the  right 
except  for  fraud  or  bad  faith,  to  inquire  into  the  ground 
for  his  action,  is  ordinarily  excluded.  In  such  case,  when  he 
has  not  accepted  the  goods  or  the  benefit  of  the  work,  it  gen- 
erally is  sufficient  that  he  said  he  was  "not  satisfied."  This 
principle,  however,  is  more  generally  applied  to  cases  involv- 
ing taste,  fancy,  sensibility  or  judgment  of  the  promisor. 
That  is,  if  the  subject-matter  of  the  contract  is  a  coat  or 
a  painting,  for  which  the  promisor  agrees  to  pay,  if  the 
coat  or  the  painting  is  to  his  satisfaction,  he  is  not  obligated 
to  accept  or  pay  for  it,  if  he  is  not  satisfied,  though  the  coat 
may  be  of  the  best  material  and  workmanship  and  style,  or 
the  painting  executed  in  the  most  artistic  and  skillful  man- 
ner and  an  exact  likeness  of  the  original  But  this  does  not 
give  the  promisor  a  cause  of  action  against  the  tailor  or 
painter  for  damages  for  breach  of  contract  because  the  coat 
or  painting  did  not  satisfy  the  fanciful  tasts  or  capricious 
mental  state  of  the  promisor.  It  is  quite  enough  that 
he  in  such  case  is  not  required  to  accept  and  pay  for  4 

the  coat  or  the  painting,  if  he  is  not  satisfied,  without 
assigning  any  reason  thereof,  except  that  he  is  not  satis- 
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fied.  He  may  not,  however,  also  insist  that  the  tailor  keep 
on  making  coats  for  him,  or  the  painter  painting  pictures, 
until  the  indefinable  and  fanciful  tastes  of  his  mind  is  satis- 
fied, and  upon  his  refusal  so  to  do  subject  him  to  a  claim 
for  damages  for  breach  of  contract  The  principle  has  also 
been  applied  by  some  of  the  courts  to  questions  involving  not 
only  fancy,  taste,  etc.,  but  also  to  what  is  termed  by  them 
operative  fitness  or  mechanical  utility.  References  to  the 
cases  may  be  found  in  9  Cyc.  617-624.  But  in  most  of  them 
the  principle  was  applied  to  cases  where  the  satisfaction  of 
the  promisor  was  the  chief  or  a  prominent  factor  of  the 
contract.  Where  the  sale  of  a  machine  or  steam  engine  is 
made  chiefly  upon  the  condition  that  it  shall  be  to  the  satis- 
faction of  the  buyer,  he  ordinarily,  according  to  some  of  the 
cases,  is  not  compelled  to  accept  it  and  pay  for  it,  no  matter 
how  good  or  perfect  or  complete  the  machine  or  engine  may 
be — it  may  be  of  the  best — if  the  buyer  is  not  satisfied  with 
it  and  refuses  to  accept  or  offers  to  return  it,  though  his  ac- 
tion in  the  matter  may  be  capricious  or  whimsicaL  Now, 
assuming  that  to  be  so,  still  that  would  not  give  the  buyer 
the  right  where  the  vendor  furnished  and  delivered  to  him 
the  most  perfect  and  complete  machine  or  engine  in  the  mar- 
ket, or  the  best  that  could  be  manufactured,  to  a  cause  of  ac- 
tion against  the  vendor  for  damages  for  breach  of  contract 
because  the  machine  or  engine  did  not  satisfy  the  capricious 
or  fanciful  mind  of  the  buyer.  We  do  not  think  the  casees 
go  to  that  extent.    We  think  they  are  to  the  contrary. 

As  already  observed,  the  case  here  tried  and  submitted 
to  the  jury  was  upon  the  appellant's  counterclaim  wherein 
it  sought  to  recover  damages  from'  the  Midgleys  on  the  ground 
of  their  alleged  breach  of  the  contract.  The  case  submitted 
to  the  jury  is  not  one  where  the  Midgleys  are  seeking  to 
recover  payment  for  goods  furnished  or  work  done  by  them 
which  were  not  to  the  satisfaction  of  the  appellant  or  of  the 
supervising  architect  or  the  superintendent  of  construction. 
Conceding  that  under  the  clause  referred  to  in  the  contract 
the  Campbell  Building  Company  was  not  obligated  to  pay 
for  the  execution  of  the  work  if  it  was  not  to  the  satisfaction 
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of  the  supervising  architect  and  the  superintendent  of  con- 
struction though  the  fixtures  and  material  furnished  and  the 
work  done  were  in  strict  accordance  with  the  plans,  details, 
and  specifications,  and  that  the  supervising  architect  had 
the  right  to  arbitrarily  reject  or  condemn  the  fixtures  fur- 
nished, still,  if  they  were  rejected  or  condemned  in  such  case 
and  in  such  manner  and  upon  such  ground,  that  by  no  means 
gave  the  Campbell  Building  Company  the  right  to  claim 
damages  against  Midgley  Bros,  for  breach  of  the  contract 
on  their  part  And  that  in  effect  was  what  the  court  charged 
the  jury. 

Furthemore,  it  does  not  appear  to  us  that  there  is  anything 
particularly  sentimental  or  fanciful,  or  tasteful,  about  water- 
closets,  urinals,  slop  sinks,  or  basin  faucets,  especially  in  a 
public  building.  It  is  chiefly  requisite  that  they  be  sani- 
tary, useful,  suitable,  and  neat  The  chief  or  controlling 
factor  in  the  contract  is  not  that  the  goods  should  satisfy 
the  fancy,  taste,  or  aesthetic  sense  of  the  supervising  archi- 
tect, or  his  mere  whim  or  caprice  in  respect  of  their  fitness 
or  utility.  The  important  thing  in  that  regard  is  that  the 
work  was  required  to  be  done  and  the  goods  and  fixtures 
furnished  to  be  "in  each  case  in  strict  accordance  with  the 
plans  and  specifications  and  of  the  best  quality  and  grade 
found  in  the  market,"  and  the  fixtures  and  goods  to  be  of 
the  kind,  character,  grade,  quality,  and  description  enumer- 
ated and  described  in  the  plans  and  specifications.  The 
supervising  architect  was  not  dissatisfied  ^because  the  goods 
and  fixtures  furnished  by  the  Midgleys  were  not  in  strict 
accordance  with  such  plans  and  specifications,  or  were  not 
of  the  best  quality  and  grade  found  in  the  market,  or  were 
not  of  the  same  kind,  grade,  character,  and  quality  as  there- 
tofore submitted  to  him  by  the  Campbell  Building  Company 
and  approved  by  him.  He  was  dissatisfied  on  the  sole  ground 
that  the  fixtures  were  purchased  from  Crane  &  Co.,  and  not 
from  Clow  &  Sons,  and  for  that  reason  arbitrarily  con- 
demned and  rejected  them.  At  least  there  is  much  evidence 
to  support  a  finding  to  that  effect.  If  in  such  case  the  Midg- 
leys, who  had  not  agreed  to  furnish  goods  manufactured  or 
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supplied  by  Clow  &  Sons,  are  liable  to  the  Campbell  Build- 
ing Company  for  breach  of  contract  on  the  sole  ground 
that  the  supervising  architect  was   "not  satisfied,"  5 

and  for  that  reason  arbitrarily  rejected  the  goods, 
then  would  they  also  be  so  liable  had  they  furnished  goods 
manufactured  or  supplied  by  Clow  &  Sons,  and  had  they 
been  arbitrarily  rejected  by  the  architect  solely  because  of 
his  dissatisfaction  in  that  they  were  not  purchased  from  or 
supplied  by  Crane  &  Co. 

We  are  of  the  opinion  that  the  judgment  rendered  on  the 
verdict  finding  the  issues  on  the  counterclaim  in  favor  of  the 
plaintiff  and  against  the  defendant,  no  cause  of  action,  ought 
to  be  aJBSrmed,  with  costs  to  the  respondent.    It  is  so  ordered. 

McCAETY,  J.,  concurs. 

FRICK,  C.  J. 

I  concur  in  the  result.  My  first  impressions  were  very 
strong  that,  in  view  of  the  whole  record,  the  case  at  bar  falls 
within  that  class  where  a  contractor  had  agreed  to  furnish 
materials  in  accordance  with  the  choice  or  direction  of  a 
person  named  in  the  contract,  and  where  the  choice  of  that 
person,  although  duly  made,  had  been  ignored.  My  associ- 
ates, after  a  very  careful  consideration  of  the  case,  however, 
have  arrived  at  a  different  conclusion.  A  just  deference  to 
their  judgment  induces  me  to  yield  my  views  to  theirs.  If 
the  opinion  of  my  Brethren  is,  however,  to  be  construed  to 
the  effect,  as  I  fear  it  may  be,  that  a  person  in  no  case  can 
recover  as  damages  for  breach  of  contract  the  difference 
between  the  cost  of  an  article  agreed  to  be  furnished  in  ac- 
cordance with  the  choice  of  a  person  agreed  upon  and  some 
other  article  of  the  same  kind  just  as  good  or  better  simply 
because  the  latter  article  is  arbitrarily  rejected  by  the  per- 
son aforesaid  upon  the  sole  ground  that  the  former  was  arbi- 
trarily or  for  any  reason  chosen  in  preference  to  the  latter, 
I  must  withhold  my  assent.  I  think  that  where  A.  agrees 
to  furnish  B.  an  article  of  a  certain  make,  or  one  that  is 
or  may  be  sold  only  by  a  particular  person  or  firm,  B.  had 
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the  right  to  insist  upon  that  very  article  as  stipulated  for  by 
him,  although  there  could  be  obtained  in  the  market  many 
like  articles  just  as  good  or  better.  It  is  B.'s  choice  and  not 
that  of  another  that  must  control,  since  that  is  his  right  imder 
the  contract. 


SALT  LAKE  INVESTMENT  COMPANY  v.  FOX. 

No.  2053.    Decided  January  6,  1911  (112  Pac.  808). 

1.  Mandamus  —  Determination  of  Issues  and  Questions — ^Dis- 
missal. Where  an  alternative  writ  of  mandate  was  issued  to 
the  district  court  requiring  it  to  make  findings  and  render 
Judgment  in  a  cause,  and  after  service  of  the  writ  that  court 
made  findings  and  rendered  Judgment,  and  where  the  party 
on  whose  application  the  writ  was  issued  appealed  from  that 
Judgment  and  on  appeal  it  is  vacated  with  directions,  the  man- 
damus proceeding  will  be  dismissed.     (Page  310.) 

2.  Mandamus*— Mandamus  to  District  CJoubt — Costs  Against  De- 
fending Pabtt.  Where  the  action  of  a  district  court  against 
which  an  alternative  writ  of  mandamus  has  issued  requiring 
it  to  make  findings  and  to  render  Judgment  in  a  cause  has 
been  induced  and  defended  by  a  party  to  the  cause,  the  costs 
on  dismissal,  because  no  longer  necessary,  will  be  taxed  to  such 
party.     (Page  310.) 

Action  by  the  Sale  Lake  Investment  Company  against 
Jesse  M.  Fox.  On  application  by  the  defendant  an  alterna- 
tive writ  of  mandate  was  issued  requiring  the  district  court 
to  make  findings  and  to  render  judgment  in  the  cause. 

Proceeding  dismissed. 

C,  8-  Patterson  for  plaintiff. 

Gatrell  &  Johnson  for  defendant 

STRAUP,  J. 

Upon  application  of  Fox  an  alternative  writ  of  mandate 
was  issued  to  the  district  court  requiring  it  to  make  findings 
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and  to  render  judgment  in  the  above  cause.  After  the  writ 
was  served  the  district  court  made  findings  and  rendered  a 
judgment.  From  the  judgment  Fox  appealed  to  this  court. 
The  judgment,  on  apppeal,  was  vacated,  and  in  lieu  thereof, 
the  district  court  was  ordered  to  enter  a  judgment  as  di- 
rected by  us.  (Salt  Lake  Inv,  Co.  v.  Fox,  37  Utah 
334,  108  Pac.  1132.)  This  proceeding  is  therefore  1,  2 
dismissed.  As  the  action  of  the  district  court  was 
induced,  and  defended  in  this  proceeding,  by  the  Salt  Lake 
Investment  Company,  it  is  ordered  that  the  taxable  costs, 
amounting  to  ten  dollars,  be  paid  by  it. 

FEIC^K,  C.  J.,  and  McCAETY,  J.,  concur. 


NAYLOE  et  al.  v.  JENSEN  et  aL 


No.  2127.    Decided  November  28,  1910.    Petition  for  Rehearing 
January  6,  1911  (113  Pac.  73). 

1.  Tbial — Findings — Equity  Case.  Where  a  legal  cause  of  action 
is  set  up  by  way  of  cross-complaint  in  a  suit  in  equity,  and 
the  issues  in  such  cross-complaint  are  without  objection  trans- 
ferred to  the  law  division  and  tried  by  a  Jury  as  an  ordinary 
law  action  without  special  interrogatories,  and  a  general  ver- 
dict is  returned,  such  verdict  cannot  be  reviewed  by  the  trial 
court  on  the  ground  that  the  submission  on  which  it  was  based 
was  of  an  issue  in  equity.     (Page  319.) 

2.  Appeal  and  ESbbob — ^Findings — Conclusiveness — Equitt  Casis. 
Where  the  parties  in  an  action  to  cancel  a  mortgage  in  which 
a  cross-complaint  for  damages  was  filed  had  by  submitting  the 
issues  arising  upon  the  cross-complaint  to  the  Jury  as  in  an 
ordinary  legal  action,  a  general  verdict  being  returned,  pre- 
cluded themselves  from  insisting  that  the  trial  court  review 
the  evidence  upon  such  issues,  the  Supreme  Court  cannot  pass 
upon  the  weight  of  such  evidence  and  order  findings  of  f&ct  and 
•conclusions  of  law,  as  it  may  ordinarily  do  in  equity 
<Page  320.) 
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Petition  fob  Reheariiyo. 

3.  Cancellation  of  Instruments — ^Vi»dict — Issues  Decided.  In  a 
suit  to  cancel  a  mortgage,  a  verdict  on  Issues  as  presented  by 
a  counterclaim  and  cross-complaints  and  the  answers  thereto, 
held,  to  have  disposed  of  all  of  the  Issues  In  the  case.  (Page 
325.) 

Appeal  from  District  Court,  Third  District ;  Hon.  C.  W. 
Morse,  Judge. 

Action  by  George  Nay  lor  and  another  against  Joseph  U. 
Jensen,  John  Y.  Rich,  and  another,  in  which  Rich  counter- 
claimed  and  filed  a  cross-complaint  against  W.  S.  Naylor 
and  others. 

Judgment  for  plaintiffs.    Rich  appeals. 

Affibmed. 

Booth,  Lee,  Badger,  Rich  &  Lewinsohn  for  appellant. 

J.  D.  Pardee  and  0.  M.  Sidlivan  for  respondents. 

appellant's  points. 

An  order  entered  by  a  court  of  law  upon  a  feigned  issue 
is  not  reviewable  even  though  it  is  called  a  judgment,  and 
so  the  whole  case  is  open  for  review  in  this  court  (Irriga- 
tion Co.  V.  Canal  Co.,  14  Utah.,  155 ;  Popp  v.  Mining  Co., 
22  Utah  457 ;  Steam  Laundry  v.  Dole,  20  Utah  469 ;  Peake 
V.  Peake,  17  S.  C.  421;  Sloam  v.  Wed  field,  11  S.  C.  445.) 

The  verdict  of  a  jury  upon  a  feigned  issue  is  not  cm- 
dusive  but  is  advisory  only.  (Smith  et  al.  v.  Richardson  et 
al.,  2  Utah  424;  Toltec  Ranch  Co.  v.  Cooke  et  al.,  24  Utah 
453 ;  Grand  Central  Mining  Co.  v.  Mammoth,  29  Utah  490, 
572.)  This  rule  applies  when  a  law  question  is  involved 
in  an  equity  case,  because  when  part  of  the  suit  is  of  equita- 
ble cognizance  the  whole  controversy  is  drawn  into  equity. 
(Reichert  v.  Krass,  40  N.  E.  706  [Ind.  App.]  ;  Kelley  et  al. 
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V.  Bell,  &3  N.  E.  773  [Ind.  App.]  ;  BatTies  v.  Johnson,  111 
S.  W.  372  [Ky.]  ) 

It  is  error  for  the  chancery  court  acting  in  a  merely  min- 
isterial capacity  to  enter  its  decree  simply  upon  the  jury's 
verdict.  (Fisher  v,  Carrell,  46  N.  C.  [1  Jones  Law]  27; 
Stahl  V.  Gottzenberger,  45  Wis.  121;  Lepper  v.  Lyon,  68 
W).  216;  Tobin  v.  O'Breiter,  85  Pac.  1121  [Okla.],  16  Cyc 
425.) 

When  sheep  are  accepted  upon  a  contract  the  terms  of  the 
contract  regarding  their  quality  cannot  be  contradicted.  (24 
Am.  and  Eng.  Ency.  of  Law  [2d  Ed.],  1092-1093.) 

Negotiations  prior  to  and  contemporaneous  with  a  written 
contract  cannot  be  shown  to  vary  or  contradict  the  contract. 
(Elliott  on  Evidence,  sec.  578,  p.  656  and  note  53.) 

A  written  contract  required  to  be  in  writing  by  the  stat- 
ute of  frauds  may  not  be  varied  by  a  subsequent  oral  agree- 
ment. (Heisley  v.  Sivanstrom,  41  N.  W.  1029  [Minn-] ; 
Warren  v.  Meyer,  61  S.  W.  644  [Mo.]  ;  Swain  v,  Seamens, 
9  Wall.  254,  19  L.  Ed.  554,  560;  Abell  v.  Mimson,  18 
Mich.  306,  100  Am.  Dee.  165,  167;  Montograph  notes  in 
100  Am.  Dec.,  at  pp.  160-172  and  56  Am.  St  Rep.,  at  p. 
67L) 

Part  payment  of  liquidated  claim  unaccompanied  by  any 
other  lawful  consideration  is  insufficient  to  support  an  ac- 
cord and  satisfaction.  {Demevles  v.  Jewel  Tea  Co.,  103 
Minn.  150,  123  Am.  St  Kep.  315 ;  Martin  v.  Frantz,  127 
Pa.  St  Rep.  389,  14  Am.  St  Rep.  859 ;  Monograph  notes 
in  100  Am.  St  Rep.  429-430,  64  Am.  Dec.  138-140.) 

By  the  term  "liquidated"  is  meant  "a  sum  which  cannot 
be  varied  by  proof;"  or  that  "the  amount  has  been  deter- 
mined or  the  data  settled  upon  by  which  the  amount  can  be 
calculated."  (Words  and  Phrases,  vol.  5,  p.  4174,  title 
Liquidated;  Treat  v.  Price,  47  Neb.  876,  66  N.  W.  834, 
836.) 

A  surety  is  not  discharged  by  any  act  varying  his  obliga- 
tion to  which  he  consents.  (Woodcock  v.  Oxford  and  Wor- 
cester By.  Co.,  1  Drewrey  521,  61  reprint  551 ;  Adopfns  v. 
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Heighler,  121  Ga.  659,  61  S.  E.  639;  Mundi/  v.  Stevens, 
61  Fed,  77,  32  Cyc;  159.) 

BBSPONDENTS'  POINTS. 

A  contract  of  rescission,  satisfaction  and  discharge,  does 
not  add  to,  nor  take  from,  nor  vary  the  terms  of  the  original 
written  contract,  but  puts  an  end  to  such  contract  by  perform- 
ance. (Bishop  on  Contracts,  sections  814  and  815 ;  29  Am. 
and  Ency.  Law  [2d  Ed.],  p.  827;  Ooman  v.  Salisbury,  1 
Vem.  240;  Phelps  v.  Seeley,  22  Gratt  (Vir.)  573;  Marsh 
V.  Bellew,  45  Wis.  36 ;  Jones  v.  Booth,  38  Ohio  State  405 ; 
Picker  v.  Fitzelle,  60  N.  Y.  App,  Div.  451 ;  Miller  v.  Pierce, 
104  N.  C.  389;  Bowman  v.  Cunningham,  78  111.  48,) 

On  the  equity  branch  of  the  case,  under  the  rule,  this 
court  should  reverse  or  modify  on  the  facts,  only  where  it 
found  that  the  findings  of  fact  by  the  trial  court,  whether  en- 
tirely upon  its  own  responsibility,  or  whether  induced  by 
the  advice  of  a  jury,  were  so  clearly  against  the  weight  of 
the  evidence,  as  to  defeat  the  inherent  justice  of  the  case. 
(McKay  v.  Farr,  15  Utah  261 ;  Hague  v.  Nephi  Ir.  Co.,  16 
Utah  421;  Silver  City  Mfg.  Co.  v.  Lwwrie,  19  Utah  234; 
Center  Creek  Ir.  Co.  v.  Thomas,  19  Utah  360 ;  McComick 
V.  Mangum,  20  Utah  17;  Klopenstine  v.  Hayes,  20  Utah 
45;  West  Point  Ir.  Co.  v.  Moroni  Ir.  Co.,  21  Utah  229; 
Miller  v.  Livingston,  22  Utah  174 ;  Cavanaugh  v.  Salisbury, 
22  Utah  465 ;  Elliott  v.  Whitmore,  23  Utah  342 ;  Bunker- 
hill  Mfg.  Co.  V.  Pascoe,  24  Utah  60 ;  Murray  Hill  Mfg.  Co. 
V.  Havener,  24  Utah  73;  Wilson  v.  Cunningham,  24  Utah 
167 ;  Harter  v.  Sorenson,  24  Utah  342 ;  Gorringe  v.  Reed, 
24  Utah  455;  Promontory  Co.  v.  Argyle,  28  Utah  398; 
Grand  Central  Mfg.  Co.  v.  Mammoth  Mfg.  Co.,  29  Utah 
490;  Redwing  Mfg.  Co.  v.  Clays,  30  Utah  242;  Jones  v. 
Bonanza  Mfg.  Co.,  32  Utah  440;  Henker  v.  Lindsay,  34 
Utah  298.) 

FRICK,  J. 

This  is  an  appeal  from  a  judgment  or  decree  in  equity 
rendered  in  the  district  court  of  Salt  Lake  County.     The 
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record  is  of  great  length ;  the  pleadings  alone  covering  more 
than  seventy  pages  of  the  printed  abstract.  While  the  as- 
signments of  error  are  very  numerous,  yet,  because  of  the 
views  that  we  entertain  of  the  case,  it  will  be  unnecessary 
to  refer  to  the  assignments  in  detail.  In  order  to  assist  the 
reader  to  arrive  at  a  better  understanding  of  the  real  basis 
of  our  conclusions,  we  deem  it  necessary  to  make  a  somewhat 
lengthy  statement  of  the  history  of  the  transactions  and  of 
what  we  deem  to  be  the  controlling  facts. 

On  the  8th  day  of  October,  1901,  Joseph  M.  Jensen  and 
Benham  Hunsaker,  as  "parties  of  the  first,"  and  George  'Say- 
lor  (one  of  the  plaintiffs),  Nelson  A.  Naylor,  Lester  0. 
iJTaylor,  W.  S.  Kaylor,  and  W.  G.  Clark,  as  "parties  of  the 
second  part,"  entered  into  an  agreement  in  writing  whereby 
the  first  parties  leased  and  delivered  to  the  second  parties  a 
large  number  of  sheep,  in  two  bands  or  herds,  to  be  retained 
and  cared  for  by  the  second  parties  for  the  term  of  three  years 
upon  the  terms  and  conditions  contained  in  said  written  agree- 
ment As  a  partial  security  for  the  faithful  performance  of 
the  promises  and  undertaking  of  the  second  parties  the  plain- 
tiff, George  Naylor,  jointly  with  his  wife  (the  other  plain- 
tiff), namely,  Hulda  C.  Naylor,  executed  and  delivered  a 
certain  mortgage  whereby  they  conveyed  certain  real  estate 
to  said  first  parties;  and  W.  S.  Naylor  and  W.  G.  Clark, 
two  others  of  the  second  parties,  as  additional  security  for 
the  purpose  aforesaid,  also  made  and  delivered  to  said  first 
parties  a  chattel  mortgage  covering  a  band  of  sheep  owned 
by  the  last-named  parties  in  Tooele  County.  Some  time  in 
the  summer  of  1902,  Joseph  M.  Jensen  assigned  all  his  in- 
terest in  said  agreement  and  in  the  sheep  leased  as  aforesaid 
to  the  appellant  John  Y.  Kich,  and  it  is  claimed  that  there- 
after all  of  the  sheep  in  which  the  parties  of  the  second  part, 
excepting  W.  S.  Naylor  and  W.  G.  Clark,  claimed  any  in- 
terest, were  returned  and  redelivered  to  said  Hunsaker  and 
Rich.  It  is  also  alleged  that  at  that  time  an  agreement  was 
entered  into  between  said  Hunsaker  and  Rich  and 
said  Naylors  and  Clark  whereby,  for  certain  con- 
siderations passing  between  them,  George  Naylor,  one  of  the 


Digitized  by 


Google 


Naylob  et  al.  v.  Jensen  et  ax.  315 

plaintiffs,  and  Nelson  A.  and  Lester  O.  Naylor,  were  to  be 
and  were  fully  released  and  discharged  from  all  the  obliga- 
tions by  them  assumed  in  said  agreement  and  lease,  and, 
further,  that  the  plaintiffs  Greorge  Naylor  and  Hulda  C. 
Naylor,  together  with  the  real  estate  mortgage  given  by 
them,  were  to  be  and  were  in  fact  released  and  discharged, 
but  it  is  claimed  that  said  first  parties  neglected  and  re- 
fused to  release  or  discharge  said  real  estate  mortgage  by 
entering  satisfaction  thereof  of  record.  After  all  of  the 
foregoing  transactions,  and  others  which  it  is  not  deemed  nec- 
essary to  state,  had  taken  place,  the  plaintiffs  commenced 
this  action  in  equity  against  said  Jensen,  Hunsaker,  and 
Rich,  the  latter  as  the  assignee  of  said  Jensen.  In  their  com- 
plaint, among  other  numerous  all^ations,  they  substantially 
alleged  the  facts  we  have  just  stated,  and  asked  the  court 
to  find  and  declare  that  the  plaintiffs  were  released  and  dis- 
charged from  all  liability  on  account  of  said  agreement  and 
lease,  and  of  the  obligations  assumed  by  them  by  reason  of 
the  execution  and  delivery  of  said  real  estate  mortgage,  and 
that  said  mortgage  be  canceled  and  satisfied  of  record.  Jen- 
sen and  Hunsaker  appeared  in  the  action,  and  practically 
disclaimed  any  interest  in  the  subject-matter  thereof;  that  is, 
they  disclaimed  having  any  present  interest  either  in  the  lease 
or  the  sheep  mentioned  therein,  or  in  said  real  estate  mort- 
gage, and  asked  for  no  affirmative  relief.  The  appellant  John 
T.  Bich  also  appeared  in  the  action,  and  in  his  answer  he  set 
forth  the  making  of  the  lease  and  the  delivery  of  the  sheep 
thereunder  by  Jensen  and  Hunsaker  and  the  assignment  to 
him  to  Jensen's  interest.  He  also  alleged  a  number  of 
breaches  of  the  conditions  of  the  lease,  and  claimed  a  large 
amount  of  damages  by  reason  thereof.  He  denied  the  alle- 
gations of  plaintiff's  complaint  that  they  had  been  released 
from  the  obligations  assumed  by  them  in  the  real  estate  mort- 
gage, and  averred  that  the  mortgage  (with  the  exception  of 
a  partial  release  made  by  him)  was  still  in  full  force  and 
effect.  In  a  counterclaim  he  asked  that  the  mortgage  in  ques- 
tion to  be  foreclosed  and  the  mortgaged  premises  sold  and  the 
proceeds  of  said  sale  applied  to  the  satisfaction  of  any  judg^ 
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ment  for  damages  that  he  might  obtain  against  the  Naylors 
and  Clark  for  the  alleged  breaches  of  the  agreement  and 
lease.  In  this  connection  appellant,  in  the  nature  of  a  cross- 
complaint,  asked  that  W.  S.  Naylor,  Nelson  A.  Naylor,  and 
Lester  O.  Naylor  and  W.  G.  Clark  be  made  parties  to  the 
action,  and  that  they  be  required  to  plead  to  the  cross  com- 
plaint, and  demanded  judgment  for  the  damages  aforesaid 
against  them.  The  court  granted  the  request,  and  said  Nay- 
lors  and  Clark  were  accordingly  made  parties  to  the  action. 
They  appeared  and  set  up  various  defenses  to  the  matters 
set  forth  in  the  cross^complaint.  The  whole  matter  respect- 
ing compromises  and  settlements  and  transactions  had  be- 
tween the  parties  subsequent  to  the  original  delivery  of  the 
sheep  were  set  forth  in  the  answers  to  the  cross-complaint 
by  the  respective  parties,  to  all  of  which  the  appellant  filed  a 
reply.  Appellant  had  thus  brought  new  parties  into  the 
case  and  had  by  way  of  cross-complaint,  as  provided  by  sec- 
tion 2974,  Comp.  Laws  1907,  set  forth  a  cause  of  action  for 
damages  for  an  alleged  breach  of  contract  against  such  new 
parties.  The  cause  of  action  in  the  cross-complaint,  so  far 
as  it  affected  the  parties  other  than  the  plaintiffs,  was  purely 
legal ;  that  is,  it  was  in  the  nature  of  an  action  for  damages 
for  an  alleged  breach  of  contract.  The  action  instituted  by 
the  plaintiffs,  on  the  other  hand,  was  purely  equitable. 

After  the  issues  had  all  been  made  up  on  the  cross-com- 
plaint filed  by  appellant,  the  new  parties  who  had  been 
brought  into  the  case  insisted  that  the  issues  presented  by 
the  cross-complaint  and  the  answers  thereto  were  purely  le- 
gal, and  they  demanded  a  jury  trial.  To  this  appellant  made 
no  objection,  and  the  court  granted  the  request  The  issues 
arising  upon  the  cross-complaint  and  the  answers  interposed 
thereto  were  accordingly  all  transferred  to  the  law  division 
of  the  district  court  and  were  there  tried  to  a  jury,  as  law 
actions  are  usually  and  ordinarily  tried  and  determined; 
that  is,  no  questions  of  fact  were  submitted  to  the  jury  to 
be  answered  by  them  in  a  special  verdict  or  by  answering 
specific  questions,  as  is  usually  done,  when  specific  questions 
of  fact  are  submitted  to  a  jury  in  equity  cases,  but  the  issues 
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arising  upon  the  cross-complaint  and  the  answers  thereto 
were  all  tried  and  submitted  to  the  jury  as  in  a  law  case, 
and  a  general  verdict  was  returned  by  the  jury,  by  which, 
under  the  instructions  of  the  court,  the  jury  disposed  of  all 
the  issues  which  arose  on  the  pleadings  before  referred  to. 
By  their  verdict  the  jury  found  the  issues  on  the  cross-com- 
plaint and  answer  thereto  filed  by  W.  S.  Naylor  and  W.  G. 
Clark  in  favor  of  appellant  and  assessed  the  damages  against 
them  at  nine  thousand  dollars,  while  upon  the  issues  raised 
by  the  parties  other  than  said  Naylor  and  Clark,  including 
the  plaintiffs,  the  jury  found  against  appellant  and  in  favor 
of  said  parties.  The  court  entered  judgment  in  favor  of 
George  Naylor,  the  plaintiff,  Nelson  A.  and  Lester  O.  Nay- 
lor, dismissing  appellant's  counterclaim  as  against  them,  and, 
further,  that  the  appellant  "has  no  cause  of  action  against 
them"  or  either  of  them.  Appellant  filed  a  motion  for  a  new 
trial  upon  various  grounds,  by  reason  of  which  he  sought  to 
have  the  verdict  and  judgment,  in  so  far  as  it  was  against 
him  and  in  favor  of  the  Naylors  aforesaid,  set  aside.  The 
court,  however,  approved  the  verdict  of  the  jury,  and  denied 
the  motion.  Some  time  after  these  proceedings  were  con- 
cluded, coimsel  for  plaintiffs  filed  a  motion  in  the  equity  di- 
vision of  the  court,  and  asked  that  court  to  enter  judgment 
as  prayed  for  in  the  complaint  of  plaintiffs.  This  motion 
was  resisted  by  appellant,  and  he,  in  substance,  contended 
that  the  verdict  of  the  jury  was  merely  advisory  to  the  court ; 
that  the  evidence  did  not  sustain  the  verdict  in  various  par- 
ticulars ;  that  the  court,  sitting  as  a  court  of  equity,  should 
then  review  and  pass  upon  all  the  evidence  that  had  been 
submitted  to  the  jury  upon  all  the  issues  that  were  presented 
by  the  cross-complaint  and  the  answers  thereto  filed  in  the 
case  as  before  stated;  and  that  the  court  should  make  its 
findings  of  fact  and  conclusions  of  law  upon  all  the  issues 
as  though  the  matters  had  not  been  submitted  to  and  passed 
on  by  the  jury  as  aforesaid.  The  court  refused  to  pass  upon 
the  evidence,  but  held  the  verdict  of  the  jury  and  the  judg- 
ment based  thereon  as  conclusive  upon  all  the  issues  that 
were  presented  to  the  jury,  and  made  findings  of  fact  and 
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conclusions  of  law  upon  the  equitable  claims  of  plaintiffs 
and  entered  a  decree  canceling  the  real  estate  mortgage  giv^n 
by  them  which  they  asked  to  have  canceled  and  declared 
satisfied  in  their  complaint.  Appellant  filed  another  motion 
for  a  new  trial,  which  was  overruled,  and,  as  before  stated, 
he  now  appeals  only  from  the  judgment  entered  by  the  equity 
division  of  the  district  court 

It  is  seriously  urged  that  among  other  errors  the  trial 
court  erred  in  not  reviewing  and  passing  upon  all  the  evi- 
dence submitted  to  the  jury  upon  the  issues  presented  by 
the  cross-complaint  and  the  answers  thereto,  that  the  evi- 
dence is  insuflicient  to  sustain  the  verdict  of  the  jury,  and 
that  the  court  erred  in  not  making  findings  of  fact  and  con- 
clusions of  law,  and  in  not  entering  judgment  in  favor  of 
appellant  upon  all  the  issues.  It  is  undoubtedly  true  that 
in  equity  cases  certain  issues  of  fact  may  be  submitted  to  a 
jury,  and  that  their  findings  thereon  are  ordinarily  merely 
advisory  to  the  court  Such  procedure  might  have  been  fol- 
lowed in  this  case  notwithstanding  the  fact  that  appellant 
in  his  cross-complaint  had  presented  matters  ordinarily  cog- 
nizable in  a  court  of  law.  But  the  parties  to  this  action  did 
not  proceed  in  that  way.  The  Constitution  of  this  state  in 
section  19  of  article  8  provides  "there  shall  be  but  one  form 
of  action,  and  law  and  equity  may  be  administered  in  the 
same  action."  No  doubt  the  framers  of  the  Constitution 
thereby  intended  to  permit  the  parties  to  actions  to  dispose 
of  all  questions,  whether  legal  or  equitable,  in  one  and  the 
same  action.  Of  this  right  appellant  availed  himself  when 
he  filed  his  cross-complaint  and  brought  in  the  new  parties. 
After  this  cross-complaint  had  been  filed  and  all  the  parties 
were  before  the  court,  and  the  issues  had  been  made  up,  the 
law  issues,  as  they  were  denominated  by  the  parties,  were  as 
we  have  seen  on  motion  of  plaintiffs'  counsel  transferred  to 
the  law  division  of  the  court  to  be  there  tried  to  a  jury. 
All  of  the  issues  arising  upon  appellant's  cross-complaint 
and  the  answers  thereto  were  by  the  apparent  consent  of  all 
the  parties  in  interest,  thus  submitted  to  a  jury,  and  the 
case  was  tried  in  the  ordinary  way  that  law  cases  are  tried 
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and  submitted.  The  issues  of  fact  were  numerous  and  com- 
plicated, including,  among  others,  questions  of  settlement, 
accord,  and  satisfaction,  release,  and  discharge  of  some  of 
the  parties  to  the  original  agreement  or  lease  as  well  as  ques- 
tions relating  to  breaches  of  the  provisions  of  said  agreement 
and  lease  and  the  consequent  damages  resulting  from  such 
breaches.  All  these  matters  were  under  instructions  of  the 
court  with  respect  to  the  law  arising  upon  the  issues  of  fact, 
of  which  instructions  no  complaint  is  made,  submitted  to  the 
jury,  and  the  conclusions  reached  by  them  upon  all  of  these 
questions  is  included  in  their  general  verdict.  All  of  the 
parties  to  the  action,  including  the  appellant,  thus  appar- 
ently treated  the  case,  at  least  so  far  as  the  issues  of  fact 
were  concerned,  as  purely  a  law  case,  tried  and  submitted  it 
as  such,  and  took  their  chances  of  obtaining  a  verdict  from 
the  jury  either  for  or  against  their  contentions.  Upon  the 
verdict  of  the  jury  thus  obtained,  the  court  entered 
a  judgment,  and  thereby,  we  think,  concluded  all  of  1 

the  matters  that  were  submitted  to  the  jury.  Appel- 
lant in  his  motion  for  a  new  trial,  in  so  far  as  the  verdict 
of  the  jury  was  against  W.  S.  Naylor  and  W.  G.  Clark,  and 
in  his  favor  for  damages,  did  not  assail  it,  but  attacked  it 
only  in  so  far  as  it  was  against  his  contentions.  The  whole 
conduct  of  the  case  and  the  proceedings  had  indicated  that 
all  of  the  parties  to  the  action  treated  the  trial  to  the  jury 
as  a  complete  trial  of  the  issues,  the  same  as  such  issues 
are  usually  tried  and  determined  in  law  cases.  This  being 
so,  we  think  the  district  court  was  right  in  holding  that  the 
pmrties  by  their  conduct  were  concluded  by  the  verdict,  and 
could  not  again  try  the  issues  that  had  been  submitted  to 
and  passed  on  by  the  jury.  All  of  the  issues  of  fact  were 
peculiarly  matters  for  the  jury  to  pass  on.  The  parties  all 
seemed  to  recognize  this  fact,  and  hence  did  not  avail  them- 
selves of  the  opportunity  of  simply  submitting  to  the  jury 
certain  questions  of  fact,  and  have  the  jury  answer  such 
questions  in  accordance  with  their  conclusions.  Instead  of 
this,  all  the  issues  were  submitted  to  the  jury  in  the  usual 
way  and  a  general  verdict  asked  at  their  hands.     While  this 
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may  have  been  somewhat  irregular,  yet  there  is  nothing  made 
to  appear  why  the  trial  of  the  issues  in  that  way  was  not 
as  fair  for  one  as  for  the  other  of  the  parties,  and  appellant 
made  no  such  claim  in  his  motion  for  a  new  trial.  The 
principle  involved  here,  therefore,  bears  some  resemblance 
to  the  one  passed  on  in  the  case  of  Grand  Cent  M.  Co.  t\ 
Mammoth  M.  Co.,  36  Utah  364,  104  Pac.  573,  where  this 
court  in  effect  held  that  parties  to  an  action  by  their  con- 
duct may  treat  what  would  otherwise  not  be  a  final  and  ap- 
pealable judgment  as  such,  and,  if  they  do  so,  they  may  be 
bound  by  the  result  reached  on  the  premature  appeal. 

In  view  of  all  the  proceedings  had  in  this  case,  and  in 
view  of  the  conduct  of  the  parties  to  the  action,  and  of  the 
general  verdict  returned  by  the  jury,  we  are  of  the  opinion 
that  the  evidence  submitted  to  and  passed  on  by  the 
jury  was  not  open  for  review  by  the  court  sitting  as  2 

a  court  of  equity ;  and,  in  view  of  the  whole  record 
presented  on  appeal,  we  cannot  pass  upon  the  weight  of  the 
evidence  and  order  findings  of  fact  and  conclusions  of  law 
as  may  ordinarily  be  done  in  actions  in  equity.  To  avoid 
a  misapprehension  of  the  scope  of  this  decision,  we  remark 
that  we  do  not  hold  that  in  equity  cases  where  special  issues 
of  fact  are  submitted  to  a  jury  that  their  findings  thereon 
are  ordinarily  more  than  advisory  to  the  court;  but  what 
we  do  hold  is  that  under  the  peculiar  facts  and  circumstances 
of  this  case  and  by  reason  of  the  proceedings  had  and  the 
conduct  of  the  parties  to  the  action  they  are  preclude  from 
again  trying  the  issues  submitted  to  the  jury,  and  are  bound 
by  their  verdict  and  the  judgment  rendered  thereon. 

It  follows  from  what  has  been  said  that  the  court  sitting 
as  a  court  of  equity  had  no  alternative,  but  was  required  to 
make  the  findings  of  fact  and  conclusions  of  law,  and  to 
enter  the  judgment  thereon  as  it  did.  It  further  follows 
that,  in  view  of  the  conclusions  reached,  all  the  other  as- 
signments of  error  are  not  properly  reviewable  by  us  on  this 
appeal,  and  hence  but  one  result  is  permissible,  namely,  to 
affirm  the  judgment  Nor,  in  view  of  the  result  reached, 
is  it  necessary  to  pass  upon  the  motion  of  two  of  the  re- 
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spondents  to  dismiss  the  appeal  as  against  them  for  the  al- 
leged reason  that  it  was  not  taken  in  time. 

The  judgment  is  therefore  affirmed,  with  costs  to  respond- 
ents. 

STRAUP,  C.  J.,  and  MoCAETT,  J.,  concur. 

PETITION  FOB  BEHEABING, 
FRICK,    J. 

Counsel  for  apppellant  have  filed  a  petition  for  a  rehear- 
ing supplemented  by  an  argument  in  which  they  strenu- 
ously insist  that  we  erred  in  assuming  that  practically  all 
the  issues  of  fact  presented  by  the  pleadings  were  submitted 
to  and  passed  on  by  the  jury  as  issues  of  law.  Upon  the 
contrary,  they  insist  that  only  certain  specific  issues  were 
submitted  to  the  jury,  and  that,  therefore,  there  are  some 
questions  both  of  law  and  fact  that  have  not  yet  been  passed 
on. 

In  deference  to  counsel's  request  for  a  rehearing,  we  have 
again  carefully  gone  over  the  entire  record  with  the  result 
that  we  are  more  firmly  convinced,  if  possible,  than  ever 
that  our  former  conclusion  is  not  only  right,  but  is  the  only 
one  permissible  in  view  of  the  entire  record.  As  we  said 
in  the  opinion,  the  record  is  entirely  too  voluminous  to  ad- 
mit of  even  a  condensed  statement  of  either  the  issues  or 
the  evidence  except  in  the  most  general  terms.  We  remark, 
however,  that  the  only  equitable  features  of  the  entire  case 
were  presented  in  the  complaint  of  Gleorge  and  Hulda  IN'ay- 
lor  wherein  they  sought  a  cancellation  of  their  mortgage, 
and  in  appellant's  counterclaim,  in  which  he  sought  a  fore- 
closure of  the  mortgage  in  question.  In  view  that  counsel 
insist  that  we  have  misconceived  the  issues  presented  for 
determination  by  the  jury,  and  that  we  have  not  stated  them 
correctly,  we  shall  restate  them  in  the  briefest  terms  possi- 
ble, namely:  (1)  Gteorge  and  Hulda  Nay  lor  by  their  com 
plaint  sought  a  cancellation  of  the  mortgage  which  they  made 
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and  delivered  to  secure  the  faithful  performance  of  the 
stipulations  of  a  certain  contract  (2)  Appellant's  answer 
to  said  complaint  in  which  he  denied  the  claims  of  George 
and  Hulda  Naylor  and  affirmatively  set  forth  the  facts  why 
those  claims  should  not  prevail.  (3)  Appellant's  counter- 
claim wherein  he  set  forth  the  making  of  the  contract  afore- 
said and  his  interest  therein,  the  obligations  thereby  as- 
sumed by  George  and  Hulda  Naylor  and  others  who  were 
pailios  thereto,  the  breaches  of  said  contract  and  the  amount 
of  damages  he  sustained  by  reason  thereof,  the  giving  of 
the  mortgage  to  secure  any  possible  damages  that  might  arise 
by  reason  of  the  breaches  of  the  contract,  and,  lastly,  that 
the  mortgage  be  foreclosed  and  the  mortgaged  premises  sold, 
and  the  proceeds  thereof  applied  to  pay  such  damages.  (4) 
Appellant's  cross-complaint,  in  which  he  sets  forth  that  said 
George,  Xelson  A.,  Lester  O.  and  W.  S.  Naylor,  and  W.  G. 
Clark,  were  all  parties  to  said  contract,  and  again  recites 
the  allied  breaches  thereof  and  the  amount  of  damages  he 
sustained  by  reason  thereof,  and  therefore  prays  that  the 
parties  last  named,  except  George  Naylor,  be  made  parties 
to  the  action  and  be  required  to  defend  therein.  The  order 
was  made  and  the  parties  all  appeared  in  the  action.  W.  S. 
Naylor  and  W.  G.  Clark  made  no  special  defense,  except 
that  they  were  bankrupts  and  had  been  discharged  as  sucL 
The  other  Naylors,  however,  answered  in  detail,  and  after, 
in  part  at  least,  denying  the  alleged  breaches  of  the  con- 
tract, they  affirmatively  averred  that  the  terms  of  the  con- 
tract had  in  part  at  least  been  complied  with ;  that  with  re- 
spect to  other  parts  a  settlement  had  been  had ;  that  all  the 
Naylors,  except  W.  S.  Naylor,  had  been  discharged  and 
released  from  any  and  all  obligations  assumed  by  said  con- 
tract; and,  lastly,  alleged  fraud  and  misrepresentation  in 
material  matters  on  the  part  of  appellant's  assignors  who 
were  parties  to  said  contract.  They  therefore  prayed  that 
appellant  take  nothing  by  his  counterclaim  and  cross-com- 
plaint, and  that  the  mortgage  be  canceled  as  prayed  for  in 
the  original  complaint  of  Gteorge  and  Hulda  Naylor. 
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To  these  defenses  appellant  replied  by  denying  some  and 
by  avoiding  others.  When  the  issues  had  thus  been  framed, 
all  the  parties  herein  moved  the  court  to  transfer  ^*the  above- 
entitled  cause  from  the  equity  division  of  this  court  to  the 
law  division  thereof."  Subsequently,  after  the  attorneys  for 
all  the  parties,  including  appellant,  had  argued  the  matter, 
the  court  made  an  order  in  which  it  appears  that  *T)y  con- 
sent of  the  respective  attorneys  it  is  ordered  that  the  within 
case  be,  and  it  is  hereby,  transferred  to  the  law  division  of 
this  court."  The  case  came  on  for  trial  in  that  court,  and  the 
court  in  its  charge  to  the  jury  submitted  to  them  all  the 
issues  that  were  presented  by  appellant's  answer  and  coun- 
terclaim, including  the  allegations  contained  in  his  cross- 
complaint,  the  issues  presented  by  the  Naylors  in  their  an- 
swer to  the  counterclaim,  and  by  the  reply  of  appellant 
thereto.  The  issues  alone,  as  submitted  to  the  jury,  cover 
twelve  sheets  of  typewritten  legal  cap.  In  submitting  the 
issues,  nothing  was  omitted  except  the  question  of  whether 
the  mortgage  should  be  canceled  on  the  one  hand,  or  whether 
it  should  be  foreclosed  on  the  other.  These  were,  however, 
not  issues  of  fact,  but  were  to  be  determined  alone  from  what 
the  jury  might  find  to  be  the  facts.  The  principal  defenses 
in  the  answer  of  the  Naylors  other  than  W.  S.  Naylor  were 
that  the  interest  in  the  sheep  leased  by  the  contract  in  ques- 
tion had  been  divided,  the  Naylors  other  than  W.  S.  Nay- 
lor  having  taken  one-half  and  W.  S.  Naylor  and  W.  G. 
Clark  the  other  half,  that  the  mortgage  was  thereafter  held 
only  for  the  first  half,  that  there  had  been  a  full  settlement 
with  respect  to  the  first  half,  and  that  the  parties,  including 
the  mortgagors,  were  therefore  released  and  discharged  from 
all  obligations  with  respect  thereto,  and  that  by  reason  there- 
of the  mortgage  given  by  George  and  Hulda  Naylor  was  dis- 
charged and  should  be  released  of  record.  Appellant  joined 
issue  upon  these  defenses  in  his  reply,  and  the  whole  matter 
was  submitted  to  the  jury  as  aforesaid.  The  jury  were 
asked  to  determine  whether  the  Naylors  other  than  W.  S. 
Naylor  and  W.  G.  Clark  were  liable  in  damages  to  appel- 
lant and  in  what  amount,  if  any.     The  jury  returned  a 
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general  verdict  in  whidi  they  found  that  the  Naylors  other 
than  W.  S.  N&ylor  and  W.  G.  Clark  were  not  indebted  to 
appellant,  but  that  W.  S.  Naylor  and  W.  G.  Clark  were 
indebted  to  him  in  the  sum  of  nine  thousand  dollars.  After 
this  verdict  was  returned  as  stated  in  the  opinion,  appellant 
filed  a  motion  for  a  new  trial  so  far  as  the  verdict  was  in 
favor  of  the  Naylors.  The  motion  was  denied.  The  legal 
status  of  the  case  thus  was  simply  this:  All  the  issues  to 
be  tried  in  the  case  were  presented  by  appellant's  counter- 
claim and  cross-complaint,  the  answer  containing  the  affirma- 
tive defenses  to  the  counterclaim  and  cross-complaint  filed 
by  the  Naylors  and  Clark  and  appellant's  reply  to  these 
answers.  Te  question  whether  the  mortgage  givai  by  Geoi^ 
and  Hulda  Naylor  should  be  canceled  or  not  therefore  de- 
pended entirely  upon  whether  the  defenses  set  up  by  them 
and  the  other  Naylors  interested  with  them  were  established 
or  not  If  they  were  established,  nothing  remained  for  any 
court  to  do  except  to  enter  a  decree  canceling  the  mortgage, 
and,  if  not  established,  then  to  order  a  decree  of  foreclosure 
for  the  amount  found  due  the  appellant  for  the  established 
breaches  of  the  contract.  The  jury  must  have  foimd  that 
there  was  a  segregation  of  the  interests  of  the  Naylors  other 
than  W.  S.  Naylor  and  W.  G.  Clark,  and  that  the  former 
had  fully  settled  all  claims  against  them  on  the  contract, 
while  W.  S.  Naylor  and  W.  G.  Clark  alone  were  indebted 
to  appellant  on  the  contract  for  said  sum  of  nine  thousand 
dollars.  The  question  of  whether  the  interests  imder  the 
contract  were  divided  between  the  Naylors  other  than  W.  S. 
Naylor  on  the  one  hand  and  W.  S.  Naylor  and  W.  G.  Clark 
on  the  other  was  directly  presented  by  the  pleadings  and 
issues  submitted  to  the  jury,  and  hence  was  included  in  thrir 
general  verdict.  If  there  was  such  a  division,  and  the  jury 
naust  have  found  that  there  was,  and  they  further  must  have 
found  that  nothing  was  owing  upon  the  half  interest  for 
ivhich  the  mortgage  was  to  stand  as  security  after  the  divi- 
sion, and  if  this  be  true,  then  there  was  nothing  for  which 
the  mortgage  could  be  foreclosed,  and  as  we  said  in  the 
opinion,  the  court  could  do  nothing  else  except  what  it  did, 
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namely,  enter  a  decree  canceling  the  mortgage  and  dismiss 
the  appellant's  counterclaim  so  far  as  the  same  related  to 
the  Naylors  other  than  W.  S.  Naylor  and  W.  G.  Clark  and 
to  the  foreclosure  of  the  mortgage,  for  the  reason  that  the 
jury  had  disposed  of  the  questions  of  fact  presented  by  the 
counterclaim  and  answers  thereto,  and  there  were  no 
other  questions  of  fact  to  be  passed  on.    Counsel  are  3 

therefore  in  error  in  saying  that  there  are  any  ques- 
tions of  either  law  or  fact  left  undisposed  of.  Nor  can  they 
complain  because  the  court  did  not  in  terms  review  all  the 
facts  that  were  presented  to  the  jury,  and  declined  to  make 
his  own  findings  thereon.  Courts  certainly  have  the  right 
to  treat  questions  as  the  parties  to  the  action  have  treated 
them  and  to  deal  with  them  accordingly.  If  counsel's  con- 
tritions are  sound  that  they  did  not  treat  the  submission  of 
the  questions  of  fact  to  the  jury  and  their  general  verdict 
thereon  as  final,  why  did  they  make  a  motion  for  a  new 
trial  ?  If  the  verdict  was  to  be  advisory  only,  no  motion  for 
a  new  trial  was  necessary  or  even  proper.  All  that  counsel 
need  have  done  was  to  ask  the  court  to  make  findings  of  its 
own  either  in  harmony  with  the  findings  of  the  jury  or  con- 
trary thereto.  While,  as  we  have  said  in  the  principal 
opinion,  the  proceedings  were  somewhat  irregular,  yet  nei- 
ther party  is  in  a  position  to  complain  of  the  irregularities. 
The  petition  should  be,  and  it  accordingly  is,  denied, 

STRAUP,  C.  J.,  and  McCARTY,  J.,  concur. 
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UTAH  ASSOCIATION  OF  CREDIT  MEX  v. 
BOWMAN,  Judge,  et  al. 

No.   2174.    Decided   January   13,   1911    (113   Pac.   63). 

1.  Mandamus — ^Action  Against  Officer — Discbetion.  Though  an 
official  act  may  be  quasi  judicial  or  discretionary,  if  the  dis- 
cretion is  qualified,  and  the  refusal  to  perform  the  act  Is  merely 
capricious,  arbitrary,  or  wrongful,  the  officer  may  be  coerced 
to  perform  the  act  by  mandamus.     (Page  331.) 

2.  Constitutional  Law — Default  Judgment — Entry  bt  Clerk— 
JuDicDkL  Powers.  Comp.  Laws  1907,  sec.  3179,  proYldlng  that 
in  an  action  on  contract  for  the  recovery  of  money  or  damages 
only,  if  no  answer,  demurrer,  or  motion  has  been  filed  with  the 
clerk  of  the  court  within  the  time  specified  in  the  summons 
or  within  such  further  time  as  may  have  been  granted,  and 
the  complaint  and  proofs  of  service  of  summons  shall  have  been 
filed,  the  clerk  on  application  of  the  plaintiff  must  enter  the 
defendant's  default  and  immediately  thereafter  enter  Judgment 
for  the  amount  specified  in  the  complaint,  including  costs  agalDst 
the  defendant,  etc.,  is  not  unconstitutional  as  imposing  Judicial 
functions   on   a   ministerial  officer.      (Page   332.) 

3.  Mandamus — Duty  to  Act — Discretion.  Where  the  law  im- 
poses a  duty  on  an  officer  to  act  after  determining  that  tbo 
condition  or  facts  on  which  duty  to  act  depends  exists,  and  he 
finds  or  concedes  that  the  condition  is  present  or  that  the  fact 
does  exist,  then  he  acts  in  obedience  to  the  law  imposing  the 
duty,  and  his  acts  are  ministerial  and  not  discretionary  or 
Judicial.*     (Page  332.) 

4.  Judgment — "Default" — ^Admissions.  A  default  on  w^hich  a  Judg- 
ment may  be  rendered  is  an  admission  of  every  traversable 
allegation  of  the  declaration  or  complaint  necessary  to  plaintiffs 
cause  of  action,  also,  that  defendant  is  the  person  named  in  the 
writ  and  intended  to  be  served,  and  that  the  court  has  acquired 
Jurisdiction  of  his  person,  and  has  Jurisdiction  of  the  cause  of 
action,  and  also  constitutes  an  admission  of  the  due  execution 
of  the  instrument  sued  on.     (Page  335.) 

5.  Mandamus — Duties  of  Court  Clerk — Failure  to  Perform — Of- 
fenses. Where  a  clerk  of  the  city  court  refused  to  enter  a 
default  Judgment  as  it  was  his  legal  duty  to  do,  pursuant  to 
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the  requirements  of  Comp.  Laws  1907,  sec.  3179,  made  applicable 
to  city  courts  by  Laws,  Utah  1901,  c.  109,  sec.  28  (Comp^  Laws 
1907,  sec.  686x29),  it  was  no  answer  to  a  mandamus  proceeding 
to  compel  him  to  enter  such  Judgment  that  the  judge  of  the 
court  had  directed  him  to  enter  no  such  judgment.     (Page  337.) 

6.  JuDGss — Duties — Exebcibe — Manner.  A  judge  has  no  duty  to 
perform  with  reference  to  a  case  filed  in  the  court  until  a  party 
or  some  one  interested  therein,  invokes  his  judgment  in  some 
legal  manner.     (Page  337.) 

7.  Clerks  of  Courts — Duties— Performance — ^Direction  by  Judge. 
Where  the  clerk  of  a  court  refuses  to  perform  a  duty  required 
by  law,  the  judge  of  the  court  may  require  the  clerk  to  perform 
the  duty  and  may  enforce  his  order  by  contempt  proceedings. 
(Page  339.) 

8.  Courts — Supresie  Court — ^Jurisdiction — Control  Over  Lower 
Court  Proceedings.  Where  a  clerk  of  a  city  court  refused,  as 
ordered  by  the  judge  of  the  court,  to  perform  a  legal  duty  to 
enter  judgment  by  default  and  the  judge  when  applied  to  re- 
fused to  compel  the  clerk  to  enter  the  judgment,  the  Supreme 
Court,  in  the  exercise  of  its  power  to  control  the  proceedings 
of  lower  courts,  could  compel  the  clerk  to  act  by  mandamus 
in  the  same  manner  as  the  judge  of  the  lower  court  ought  to 
have  done.     (Page  339.) 

McCabtt,  J.,  dissenting. 

Original  application  for  writ  of  mandamus,  by  the  Utah 
Association  of  Credit  Men  against  J.  M.  Bowman,  Judge  of 
the  Civil  Division  of  the  City  Court  of  Salt  Lake  City,  and 
against  B.  S.  Rives,  ex  officio  clerk  of  such  court,  to  compel 
entry  of  a  default  judgment  by  the  clerk  under  Complied 
Laws  1907,  section  3179,  made  applicable  to  city  courts  by 
Laws  1901,  diapter  109,  section  28  (Comp.  Laws,  1907,  sec. 
686x29). 

Granted. 

Stephens,  Smith  &  Porter  for  plaintiff. 

J.  Dininny  and  J,  M.  Bowmruin  for  defendants, 

FRICK,  J. 

This  is  an  original  application  to  this  court  for  a  writ 
of  mandate.     The  application  is  in  the  form  of  an  affidavit 
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in  which  substantially  the  following  facts  are  made  to  ap- 
pear: 

The  defendant  J.  M.  Bowman  is  the  judge  who  presides 
over  the  Civil  Division  of  the  City  Court  of  Salt  Lake  City, 
and  the  defendant  B.  S.  Rives  is  ex  eoffcio  the  clerk  of  said 
court.  On  the  18th  day  of  July,  1910,  the  plaintiflF  caused 
a  summons  to  be  issued  out  of  the  Civil  Division  of  said 
court  in  an  action  conmienced  by  the  plaintiff  herein  against 
one  A.  L.  Ball,  which  summons  was  duly  and  timely  served 
on  said  Ball  on  the  26th  day  of  July  1910,  and  a  return 
of  such  summons  in  due  time  and  a  proper  form  was  made 
and  filed  in  said  action,  and  on  the  2  2d  day  of  July,  1910, 
plaintiff  duly  filed  its  verified  complaint  against  said  Ball 
with  the  clerk  aforesaid.  Plaintiff  then  sets  forth  a  copy 
of  the  complaint  filed  in  the  action  aforesaid,  from  which  it 
is  made  to  appear  that  the  plaintiff  stated  a  good  cause  of 
action  against  said  Ball  upon  an  account  for  good"  sold  and 
delivered  by  the  Anderson  Taylor  Company,  a  corporation, 
to  said  Ball,  upon  which  account  there  remained  then  unpaid 
the  sum  of  forty-four  dollars  and  seventy-four  cents,  which 
was  duly  assigned  to  the  plaintiff,  and  for  which  it  demanded 
judgment  against  said  Ball.  In  said  affidavit  it  is  further 
stated  on  the  22d  day  of  August,  1910,  no  appearance  had 
been  made  by  said  Ball  in  said  action,  and  that  he  was  in 
default,  and  that  such  default  had  been  duly  and  regularly 
entered  by  said  clerk  against  said  Ball ;  that  thereafter,  and 
on  said  last-named  date,  plaintiff  requested  said  clerk  to  enter 
judgment  in  favor  of  plaintiff  and  against  said  Ball  upon 
said  default  for  said  sum  of  forty-four  dollars  and  seventy- 
four  cents  and  four  dollars  and  forty  cents,  in  accord- 
ance with  the  demands  of  plaintiff's  complaint;  that  said 
clerk  wrongfully  refused  to  enter  said  judgment,  which  re- 
fusal is  based  upon  the  sole  ground  that  said  J.  M.  Bowman, 
the  judge  of  said  court,  "had  directed  him  (said  derk)  to 
enter  no  default  judgments;"  that  on  the  same  day  in  said 
city  court,  and  in  open  court,  the  plaintiff  moved  for  judg- 
ment against  said  Ball  for  the  amount  aforesaid,  which  judg- 
ment was  asked  upon  the  papers  filed  in  the  action,  and  for 
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the  reason  that  said  Ball  was  in  default,  which  had  been 
duly  entered  by  the  clerk  as  aforesaid.  The  judge  denied 
the  motion  upon  the  sole  ground  that  he  had  requested  the 
plaintiff  to  submit  evidence  or  proof  in  support  of  the  alle- 
gations in  the  complaint,  which  plaintiff  declined  to  do,  but 
insisted  upon  judgment  by  default.  The  plaintiff  in  his  ap- 
plication prayed  that  the  defendants  be  required  to  enter 
judgment  as  prayed  for,  or  show  cause  why  they  should  not 
be  compelled  to  do  so.  An  alternative  writ  was  duly  issued, 
to  which  both  defendants  appeared,  and  in  separate  de- 
murrers assailed  the  application  upon  the  ground  that  the 
facts  therein  stated  are  insufficient  to  entitle  plaintiff  to  the 
relief  prayed  for,  or  to  any  relief.  The  case  has  been  sub- 
mitted upon  said  demurrers. 

The  application  for  the  writ  is  based  on  subdivision  1  of 
section  3179,  Comp.  Laws  1907,  which  reads  as  follows: 
'Tn  an  action  arising  upon  contract  for  the  recovery  of  money 
or  damages  only,  if  no  answer,  demurrer,  or  motion  has 
been  filed  with  the  clerk  of  the  court  within  the  time  speci- 
fied in  the  summons,  or  such  further  time  as  may  have  been 
granted,  and  the  complaint  and  proof  of  service  of  summons 
shall  have  been  filed,  the  clerk,  upon  application  of  the  plain- 
tiff, must  enter  default  of  the  defendant,  and  immediately 
thereafter  enter  judgment  for  the  amount  specified  in  the 
complaint,  including  costs,  against  the  defendant.  ...  If 
the  complaint  shall  not  have  been  verified,  it  must  be  verified 
before  judgment  is  entered."  The  foregoing  provisions,  when 
enacted,  were  intended  to,  and  did,  apply  only  to  the  dis- 
trict courts.  In  1901,  however,  when  the  city  courts  were 
created,  the  provisions  were  made  applicable  to  the  city 
courts.  (Laws  Utah  1901,  p.  115,  section  28  [Comp.  Laws 
1907,  section  686x29].)  The  provisions  were,  however,  in 
force  long  before  the  territorial  government  was  merged  into 
a  state  government.  During  territorial  days  they  were  con- 
tained in  Comp.  Laws  1876,  section  1376.  From  that  com- 
pilation they  were  carried  into  volume  2,  Comp.  Laws  1888, 
p.  278,  in  which  they  constituted  subdivision  1  of  section 
3345.    After  statehood  the  provisions  were  carried  into  Rev- 
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St.  1898,  as  section  3179,  from  whence  they  were  copied 
into  Comp.  Laws  1907  as  section  3179,  as  before  stated. 
Tracing  the  history  of  the  provisions  further,  we  find  that 
since  1872  they  were  part  of  section  585  of  the  California 
Code  of  Civil  Procedure,  and  that  they  existed  prior  to  that 
time,  as  is  shown  from  a  reference  to  them  by  Mr.  Chief 
Justice  Field  in  his  opinion  rendered  in  the  case  of  Kelley 
V.  Van  Austin,  17  Cal.  564,  which  was  decided  in  April, 
1861.  We  also  find  that  Mr.  Justice  Emerson  of  the  Su- 
preme Court  of  the  Territory  of  Utah,  in  the  case  of  Naun- 
ruin  V.  Toponce,  1  Utah  168,  referred  to  the  provisions  as 
early  as  May  1874.  By  reference  to  the  decisions  of  other 
courts,  which  are  hereafter  referred  to,  it  will  be  seen  that 
similar  provisions  existed  and  have  been  in  force  in  many  of 
the  states  of  the  Union  ever  since  the  reformed  procedure 
became  efiFective  in  1848,  and  no  doubt  had  existed  in  some 
form,  either  statutory  or  as  a  rule  of  court,  long  before  that 
time.  Upon  the  latter  subject,  see  Fidelity  Deposit  Co.  v. 
United  States,  187  U.  S.  321,  322,  23  Sup.  Ct.  120,  47  L. 
Ed.  194. 

IN'otwithstanding  this  venerable  history,  the  statute  is  now 
assailed  by  both  the  clerk  and  the  judge  of  the  city  court 
as  being  unconstitutional  for  the  reason  that  it  confers  ju- 
dicial functions  upon  a  mere  ministerial  oflScer.  In  this  con- 
nection it  is  strenuously  urged  that  from  the  terms  of  the 
statute  themselves  it  is  plain  that  before  entering  a  default 
judgment  the  clerk  must  exercise  his  judgment  in  determin- 
ing whether  the  conditions  required  by  the  statute  exist  or 
have  been  complied  with,  namely:  (1)  Is  the  action  one 
coming  within  the  purview  of  the  statute?  (2)  Is  the  com- 
plaint properly  verified  ?  (3)  Has  summons  been  issued  and 
served  upon  the  defendant  ?  (4)  Is  the  defendant  legally  in 
default  ? 

Conceding  that  the  clerk,  before  entering  a  default,  must 
determine  whether  or  not  the  foregoing  conditions  exist, 
yet  it  does  not  necessarily  follow  that  in  doing  so  he  acts 
in  a  judicial  rather  than  in  a  ministerial  capacity  in  enter- 
ing judgment    It  very  often  happens  that  a  ministerial  offi- 
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cer,  before  he  is  required  to  act,  must  determine  whether  op 
not  some  condition  or  particular  fact  upon  which  his  oflS- 
cial  act  is  based  exists.  If  the  law  imposes  the  duty  upon 
the  officer  to  act  after  determining  that  the  condition  or  fact 
upon  whidi  he  must  act  exists,  and  he  finds,  or  concedes, 
that  the  condition  is  present  or  that  the  fact  exists,  then  he 
acts  in  obedinece  to  the  law  imposing  the  duty,  and  his  act 
is  ministerial,  and  not  discretionary  nor  judicial.  After  an 
officer  concedes  that  all  the  conditions  which  impose  upon 
him  the  duty  to  act  exist,  and  the  law  invests  him  with  no 
discretionary  power  with  regard  to  the  oflScial  act  required  of 
him,  then  the  officer  cannot  excuse  his  refusal  to  act  upon 
the  ground  that  he  had  to  exercise  judgment  in  ascertaining 
the  existence  or  nonexistence  of  the  facts  upon  which  his  act 
is  based.  Under  such  circumstances,  the  facts  being  con- 
ceded, the  official  act  is  imposed  by  law  which  the  officer 
must  obey.  This  principle  is  illustrated  in  the  eases  cited  by 
Mr.  Merrill  in  his  work  on  Mandamus,  sections  30,  48,  to 
which  we  refer.  It  is  also  illustrated  in  another  form  by 
this  court  in  State  v.  Morse,  31  Utah  213,  87  Pac.  705,  7 
L  R  A.  (X.  S.)  1127,  where,  after  the  facts  were  found, 
we  required  the  judge  of  the  district  court  to  enter  a  specific 
judgment.  Moreover,  an  official  act  may  be  quasi  judicial  or 
discretionary,  yet  if  the  discretion  is  qualified,  and 
the  refusal  to  perform  the  act  is  merely  capricious,  1 

arbitrary,  or  wrongful,  the  officer  may,  nevertheless, 
be  coerced  by  mandamus  to  do  the  act  This  is  elementary 
doctrine.  If  the  principle  is  applied  to  the  statute  under 
consideration,  no  difficulty  will  be  found  in  determining  that 
the  clerk  acts  purely  ministerially  in  entering  a  judgment 
upon  default  True,  he  must  look  to  the  complaint,  and 
from  it  determine  whether  the  action  is  one  contemplated  by 
the  statute.  He  must,  in  the  same  way,  determine  whether 
the  complaint  is  duly  verified.  Whether  a  proper  summons 
has  been  issued  and  properly  served  on  the  defendant,  the 
clerk  determines  from  an  inspection  of  that  instrument  and 
the  return  showing  the  servica  When  he  has  determined 
these  things^  all  that  is  left  for  him  to  determine  is  whether 
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the  time  within  which  the  defendant  must  appear  has  elapsed. 
This  he  does  by  merely  comparing  dates.  When  the  clerk 
concedes,  therefore,  that  the  action  in  question  comes  within 
the  statute;  that  the  complaint  is  properiy  verified;  that  a 
proper  summons  has  been  issued,  and  has  been  duly  served 
upon  the  defendant  in  the  action;  and  that  the  defendant 
is  in  default — ^then,  by  virtue  of  the  statute,  it  becomes  the 
duty  of  the  clerk  to  "enter  judgment  for  the  amount  specified 
in  the  complaint,  including  costs,  against  the  defendant" 
This  duty  is  imposed  by  law,  and  the  clerk  has  no  dis- 
cretionary powers  with  respect  thereto.  His  act  in  2,  3 
entering  such  a  judgment  is  no  more  judicial  or  dis- 
cretionary than  his  act  in  entering  a  judgment  upon  the 
verdict  of  a  jury  or  the  findings  of  the  court  would  be.  In 
either  case  the  law  imposes  the  duty,  and  in  entering  the 
judgment  the  clerk  merely  executes  what  the  law  requires  of 
him. 

It  is  contended,  however,  that  before  a  judgment  can  be 
entered  it  must  be  rendered  or  pronounced  by  virtue  of  some 
legal  authority,  and  that  rendering  a  judgment  necessarily 
implies  a  judicial  act.  In  this  connection  to  have  recourse 
merely  to  the  usual  definitions  of  a  judgment  does  not  aid 
us  much,  if  at  all,  in  arriving  at  a  correct  solution  of  the 
questions  involved  in  this  proceeding.  To  arrive  at  such  a 
solution  we  must  bear  in  mind  that  every  judgment  may  be 
viewed  in  a  double  aspect.  In  one  view  a  judgment  repre- 
sents the  result  of  the  mental  operation  of  someone  clothed 
with  the  legal  power  to  hear  and  determine  questions  of  fact 
or  mixed  questions  of  law  and  fact.  The  final  conclusion 
or  result  arrived  at  after  considering  the  facts  and  circum- 
stances submitted  to  such  a  person,  may  be  called  the  judg- 
ment. In  arriving  at  the  result  the  person  pronouncing  judg- 
ment no  doubt  acts  judicially.  Such  a  judgment,  therefore, 
is  the  result  of  some  mind  acting  judicially;  and  such  a 
judgment,  like  all  judgments,  is  entered  to  enable  the  one  in 
whose  favor  it  is  rendered  to  enforce  it.  In  another  aspect 
a  judgment  may  not  require  any  mental  operation  at  all. 
In  case  the  facts  and  conditions  upon  which  the  judgment 
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is  based  are  conceded  or  not  disputed,  the  law  may  direct 
what  the  judgment  shall  be,  and  in  such  event  may  also  desig- 
nate the  person  who  shall  enter  the  judgment  which  the  law 
directs.  Such  a  judgment,  like  the  one  pronounced  by  some- 
one with  authority,  is  also  entered  so  that  it  may  be  en- 
forced. The  latter  judgment,  however,  is  not  based  upon 
the  result  obtained  by  consideration  of  and  weighing  and  con- 
flicting or  disputed  facts,  but  is  directed  by  law  upon  con- 
ceded or  undisputed  facts.  The  person  entering  such  a  judg- 
ment, therefore,  acts  merely  as  the  agent  of  the  law,  and  in 
doing  so  acts  in  a  ministerial  and  not  in  a  judicial  capacity. 
It  is  entered,  however,  for  the  same  purpose  that  the  first 
one  is,  namely,  that  the  party  who  is  entitled  to  certain  relief 
may  enforce  it. 

The  question  of  whether  the  person  who  is  clothed  with  the 
power  of  entering  judgment  where  the  facts  are  conceded,  as 
upon  a  default  after  personal  service,  acts  judicially  or  min- 
isterially has  frequently  been  before  the  courts,  and,  while 
the  decisions  are  apparently  not  strictly  in  harmony,  there 
is,  in  principle,  no  great  difference  among  them.  In  the 
case  of  Kelley  v.  Van  Austin,  supra,  Chief  Justice  Field 
referring  to  the  capacity  in  which  the  clerk  acts  in  entering 
judgment  imder  the  foregoing  provisions,  states  the  doctrine 
in  the  following  words:  "The  clerk  in  entering  judgment 
upon  default  acts  in  a  mere  ministerial  capacity.  He  exer- 
cises no  judicial  functions.  The  statute  authorizes  the  judg- 
ment, and  the  clerk  is  only  an  agent  by  whom  it  is  written 
out  and  placed  among  the  records  of  the  court"  In  a  later 
case,  namely.  Bond  v.  Pacheo,  30  Cal.  536,  Mr.  Justice  Saw- 
yer, in  referring  to  what  Mr.  Justice  Field  had  said  in  the 
preceding  case,  states  that  in  such  proceedings,  in  entering 
judgments,  to  some  extent  at  least,  "the  clerk  exercises  the 
functions  of  the  court."  By  this  is  meant  that  the  judgment, 
although  entered  by  the  clerk,  is,  nevertheless,  in  contempla- 
tion of  law,  the  judgment  of  the  court  in  which  it  is  entered. 
This  doctrine  is  also  sustained  and  applied  in  Wallace  v. 
Eldredge,  27  Cal.  496,  Providence  Tool  Co.  v.  Prader,  32 
CaL  634,    91  Am.  Dec    598,    and  other  later    California 
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cases.  The  question  has  also  been  before  the  Supreme  Court 
of  Oregon,  as  appears  from  the  cases  of  Graydon  v,  Laxton, 
3  Ore.  251,  Crawford  v.  Beard,  12  Ore.  447,  8  Pac.  537,  and 
Talbot  V.  Garretson,  31  Ore.  256,  49  Pac.  978.  The  Oregon 
Supreme  Court  follows  California,  and  expressly  holds  that 
the  statute  is  not  open  to  the  objection  urged  against  it  by 
the  defendants.  The  same  doctrine  is  upheld  by  the  courts 
of  Wisconsin,  Florida,  Iowa  and  New  York,  as  will  be  seen 
from  the  following  well-considered  cases:  Well  v.  Morton, 
10  Wis.  468;  Frankfurth  v.  Anderson,  61  Wis.  107,  20 
N.  W.  662;  Gamble  v.  The  Jacksonville,  etc.,  Ry.  Co.,  14 
Fla.  226 ;  Fred.  Miller  Brewing  Co.  v.  Capital  Ins.  Co.,  Ill 
Iowa  590-597,  82  K  W.  1023,  82  Am.  St.  Rep.  529 ;  Bid- 
lard  V.  Sherwood,  85  N.  Y.  253.  See,  also,  Sperling  v.  CaV 
fee.  7  Mont.  525,  19  Pac.  204,  and  Notmn^an  v.  Toponce, 
1  Utah  168,  where  the  statute  was  considered  in  the  light  of 
the  organic  acts  creating  the  Territories  of  Montana  and 
Utah,  and  where  both  territorial  Supreme  Courts  held  that 
in  entering  judgments  under  the  statute  the  clerk  acts  merely 
in  a  ministerial  capacity.  For  other  cases  we  refer  the  reader 
to  23  Cyc.  758,  where  the  doctrine  is  stated  in  accordance 
with  the  foregoing  views  and  where  other  cases  are  referred 
to.  The  question  is  also  discussed  in  1  Freeman  on  Judg- 
ments (4th  Ed.),  section  38,  where  the  author,  in  referring 
to  judgments  upon  default  entered  by  the  clerk,  says:  "The 
ministerial  act  of  the  clerk  must  be  supported  by  a  judicial 
act  pronounced  by  the  court  in  express  terms,  or  incontem- 
plation  of  law.  The  clerk  is,  in  some  contingencies,  author- 
ized to  enter  judgment  by  default ;  but  in  these  instances  the 
court,  in  contemplation  of  law,  pronounces  the  judgment, 
though,  as  a  matter  of  fact,  no  action  may  be  taken  by  the 
presiding  judge.'*  The  view,  as  expressed  by  Mr.  Freeman, 
is  the  view  entertained  by  the  Supreme  Courts  of  Florida, 
Iowa,  and  Wisconsin,  as  will  be  seen  by  reference  to  the 
cases  we  have  cited  from  those  states.  In  1  Black  on  Judg- 
ments (2d  Ed.),  section  88,  the  same  doctrine  is  announced. 
The  only  court,  so  far  as  we  are  aware,  that  has  held  to 
the  contrary  view  is  the  Supreme  Court  of  Illinois,  as  ap- 
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pears  from  the  case  of  Hall  v.  Maries,  34  III.  358.  The  rea- 
soning in  that  ease  is,  however,  not  satisfactory  nor  of  com- 
pelling force.  Moreover,  that  case  is  greatly  weakened  by  the 
admission  therein  made  that  a  clerk  has  the  power  to  enter 
judgment  by  confession  and  that  in  doing  so  he  acts  entirely 
in  a  ministerial  capacity.  It  seems  to  us  that  if  it  be  con- 
ceded that  a  clerk  may  enter  judgment  by  confession,  then 
it  logically  follows  that  he  may,  when  authorized  by  a  proper 
statute,  also  enter  judgment  upon  default  if  he  complies  with 
the  conditions  imposed  by  the  statute.  To  make  default 
after  personal  service  is  tantamount  to  an  admission  that 
the  plaintiff  is  entitled  to  a  judgment  as  prayed  for  by  him 
under  a  statute  like  the  one  imder  consideration.  Such  is 
the  great  weight  of  authority.  In  23  Cyc.  752,  the  law  upon 
that  subject  is  clearly  and  tersely  stated  in  the  following 
language:  "A  default  is  an  admission  of  every  ma- 
terial and  traversable  allegation  of  the  declaration  or  4 
complaint  necessary  to  plaintiff's  cause  of  action  that 
the  defendant  is  the  person  named  in  the  writ  and  intended 
to  be  served,  and  that  the  court  has  acquired  jurisdiction 
of  his  person,  and  has  jurisdiction  of  the  cause  of  action. 
Also  admits  the  due  execution  of  the  note,  contract,  or  other 
instrument  sued  on.''  Further  on,  at  page  753,  it  is  said: 
"If  the  amount  of  his  (plaintiff's)  damages  is  ascertainable 
by  mere  calculation,  the  defendant  admits  his  right  to  re- 
cover the  sum  demanded  in  the  declaration  or  complaint, 
and  judgment  may  be  entered  therefor."  In  Himt  v.  City 
of  San  Francisco,  11  Cal.  259,  it  is  said:  "A  default  con- 
fesses all  the  issuable  facts,"  and  it  is  further  held  that  a 
default  amounts  to  a  confession  of  "indebtedness  ...  on 
the  account  alleged  in  the  complaint."  In  Schueler  v.  Muel- 
ler, 193  HI.  402,  61  N.  E.  1044,  it  is  held  that  a  default 
admits  all  the  facts  in  the  complaint  that  are  well  pleaded. 
To  the  same  effect  is  Smith  v.  Carley,  8  Ind.  451.  In  Her- 
shey  V.  MacOreevy,  46  Ark.  498,  Mr.  Chief  Justice  Cock- 
rill,  in  passing  upon  the  effect  of  a  default  in  an  action  upon 
an  account,  said:  "Upon  failure  to  answer  the  material  al- 
legations of  a  complaint,  they  stand  admitted."    It  was  ac- 
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oordingly  held  that  plaintiff  was  entitled  to  judgment  upon 
the  account  for  the  amount  thereof  when  verified,  without 
further  proof.  In  Bosch  v.  Kassing,  64  Iowa  312,  20  N.  W. 
454,  it  is  said:  "A  default  is  an  admission  of  the  cause 
of  action  stated  in  the  complaint.''  Mr.  Justice  Finch,  in  his 
opinion  in  BuUard  v.  Sherwood,  85  N.  Y.  256,  in  speaking 
of  the  effect  of  a  default  under  statutory  provisions  like 
ours,  says:  "The  party,  therefore,  who  makes  default  in 
presence  of  these  provisions  practically  consents  to  such  en- 
try of  judgment.  He  thereby  admits  that  he  is  indebted  in 
the  full  amount  claimed  and  concedes  that  judgment  should 
be  entered  for  that  simi."  It  is  further  held  in  that  case 
that  under  statutory  provisions  like  those  under  consideration 
the  law  in  effect  directs  the  judgment,  and  that  "the  sum  de- 
manded must  be  awarded,  and  no  discretion  is  left  any- 
where." The  same  doctrine  is  maintained,  although  under 
different  circumstances^  in  the  case  of  CortheU  v.  Mead,  19 
Colo.  392,  35  Pac.  741.  See,  also,  1  Black  on  Judgments 
(2d  Ed.),  section  84. 

It  is  deemed  unnecessary  to  multiply  cases  upon  this  point 
We  may  say  in  passing,  however,  that  we  have  found  no 
well-considered  case  which  announces  a  contrary  doctrine. 
'Sot  can  we  perceive  any  good  reason  why  the  foregoing  doc- 
trine is  not  entirely  sound.  Under  the  practice  prevailing 
in  this  state  the  sunmions  which  is  served  on  the  defendant, 
in  explicit  terms,  admonishes  him  that  in  case  he  fails  to 
appear  and  defend  the  action  "judgment  will  be  rendered 
against  you  according  to  the  demand  of  the  complaint"  When 
thus  admonished  and  he  deliberately  fails  to  appear  or  an- 
swer the  cause  of  action,  by  what  course  of  reasoning  can 
it  be  said  that  the  defendant  is  not  willing  that  such  a 
judgment  be  entered  against  him  ?  Xo  other  l^ally  can  be. 
Is  his  silence  not  a  tacit  admission  that  he  owes  the  plaintiff 
what  he  claims?  The  only  difference  between  entering  a 
judgment  by  confession  and  entering  one  upon  default  tmder 
such  a  statute  is  that,  in  the  first  instance,  the  defendant  in 
proper  terms  expressly  confesses  judgment,  while  in  the  sec- 
ond he  tacitly  consents  by  his  silence  that  jud^nent  may  be 
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entered  against  him  for  the  amount  claimed  in  the  complaint. 
In  entering  judgment,  therefore,  in  either  case,  the  clerk 
acts  merely  ministerially,  and  with  either  the  expressed  or 
implied  consent  of  the  defendant.  The  question,  therefore, 
raised  hy  the  defendants,  whether  considered  in  the  light 
of  the  great  weight  of  authority  or  upon  principle  and  sound 
reason,  must  still  be  answered  in  the  same  way,  namely,  that 
the  provisions  contained  in  subdivision  1  of  section  3179, 
supra,  are  both  reasonable  and  constitutional,  and  that  in 
enforcing  them  the  clerk  acts  ministerially  merely. 

But  if  we  entertained  a  substantial  doubt  upon  the  ques- 
tion the  result  would  still  have  to  be  the  same,  for  the  reason 
that  the  practice  of  entering  judgments  upon  default  in  obe- 
dience to  the  provisions  of  said  section  has  prevailed  too  long 
in  this  jurisdiction  to  be  disturbed  by  the  judiciary  unless 
the  unconstitutionality  of  the  statute  is  palpably  clear.  The 
serious  consequences  that  inevitably  result  from  declaring 
prior  judgments  void  are  ordinarily  alone  sufficient  to  deter 
the  courts  from  taking  any  action  that  will  prejudicially 
affect  the  rights  acquired  under  such  judgments,  unless  the 
law  compels  such  action.  In  this  case,  as  we  have  pointed 
out,  both  law  and  reason  are  in  favor  of  upholding  judg- 
ments that  are  entered  upon  default  by  the  clerk. 

The  only  remaining  question,  therefore,  is  in  view  of  the 
conceded  facts,  what  relief,  if  any,  should  be  granted  in 
this  case?  As  we  have  pointed  out,  the  judge  and  clerk  are 
both  made  parties  to  the  proceeding,  and  both  have  separately 
demurred.  The  only  excuse  the  clerk  offered  at  the  hearing 
was  that  the  statute  is  unconstitutional  and  that  the 
judge  had  "directed  him  (the  clerk)  to  enter  no  de-  5 

fault  judgments."  If  we  are  right  in  our  conclusions 
80  far,  then  the  clerk  has  offered  no  legal  excuse  for  re- 
fusing to  enter  judgment  as  requested  in  this  case  by  the 
plaintiff.  The  clerk  cannot  shield  himself  behind  a  mere 
general  order  of  the  judge  in  a  matter  over  which  the  judge 
has  no  control.  The  judge  of  the  city  court  has  ab- 
solutely nothing  to  do  with  a  case  until  a  party  to  an  6 
3S  Utah— 22 
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action,  or  some  one  interested  therein,  invokes  his 
judgment  in  some  legal  manner.  It  is  palpable  that  if  the 
judge  may  upon  his  own  motion  prevent  the  clerk  from  enter- 
ing default  judgments  under  the  statute  in  question,  then  the 
order  of  the  judge  and  not  the  provisions  of  the  statute  con- 
trol. The  judge  in  the  absence  of  discretionary  power,  is  the 
mere  agent  of  the  law,  and,  in  the  absence  of  some  inherent 
power,  may  exercise  those  powers  only  which  are  conferred 
upon  him  by  statute.  Under  the  provisions  of  the  statute  in 
question  the  duty  and  the  legal  power  to  enter  default  judg- 
ments are  imposed  and  conferred  upon  the  clerk,  and  hence, 
by  implication  at  least,  are  withheld  from  the  judge.  If  in 
such  a  case  the  judge  may  not  direct  what  judgment  shall  be 
entered,  he  may  not  direct  when  and  under  what  circum- 
stances it  shall  be  entered.  No  doubt,  if  before  judgment 
is  entered  the  defendant  properly  invokes  the  judgment  of 
the  judge  with  respect  to  any  matter  that  affects  the  right 
to  enter  judgment,  the  judge  has  power  to  act,  and  the  clerk's 
power  to  enter  judgment  may  be  suspended  until  the  judge 
has  determined  the  question  presented  for  determination.  If 
the  judge  should  determine  that  some  element  is  lacking 
which  authorizes  the  entering  of  judgment,  when  his  judg- 
ment is  properly  invoked,  as  aforesaid,  when  the  clerk  is 
shorn  of  his  power  to  enter  judgment  by  default.  This  is 
well  illustrated  in  the  case  of  Elder  v.  Orwnshy,  127  Cal. 
67,  59  Pac.  300.  But  before  some  interested  party  invokes 
the  judgment  of  the  judge  in  a  legal  and  proper  manner,  he 
is  as  powerless  to  interfere  with  the  duties  of  the  clerk  in 
entering  judgment  upon  default  as  the  clerk  is  powerless  to 
interfere  with  the  orders  of  the  judge  if  made  upon  a  proper 
motion  or  other  proceeding  in  a  pending  case. 

From  what  has  been  said  it  follows  that  it  was  the  duty 
of  the  clerk  to  enter  a  judgment  as  prayed  for  in  plaintiffs 
complaint  This  was  a  l^al  duty.  When  the  clerk  refused 
to  perform  a  legal  duty  which  the  plaintiff  was  entitled  to 
have  performed,  we  think  it  was  proper  for  it  to  call  the  fact 
to  the  attention  of  the  judge  of  the  city  court,  and  by  motion 
or  otherwise  invoke  the  aid  of  the  judge.     The  judge  had 
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the  undoubted  right  to  require  the  clerk  of  his  court  to  com- 
ply with  a  positive  statutory  provision,  and  where 
there  were  neither  disputed  nor  conflicting  facts,  and  7 

the  law  had  been  complied  with,  it  was  also  the  duty 
of  the  judge  to  direct  the  clerk  to  proceed  to  discharge  the 
duty  imposed  on  him  by  the  statute.  If  the  clerk  refused 
after  being  directed  by  the  judge  he  would  clearly  be  in  con- 
tempt of  court  and  subject  to  punishment.  While  in  this 
ease  the  motion  denied  by  the  judge  did  not  strictly  conform 
to  the  foregoing  suggestions,  yet  it  is  clear  that  both  the 
judge  and  the  clerk  fully  understood  what  the  plaintiff  de- 
sired to  obtain  by  the  motion.  In  this  r^ard  sub- 
stance rather  than  form  must  control.  The  clerk  8 
therefore  wrongfully  refused  to  perform  a  legal  duty, 
and  the  judge  wrongfully  or  illegally  refused  to  require  the 
derk  to  perform  such  duty.  In  view,  therefore,  that  the 
judge  has  refused  to  compel  the  clerk  to  act,  we  must  now 
do  what  the  judge  ought  to  have  done.  It  is  therefore  or- 
dered that  a  peremptory  writ  of  mandate  issue  against  the 
clerk  requiring  him  to  enter  judgment  as  prayed  for  in 
plaintiff's  complaint  filed  in  the  action  to  which  reference 
has  been  made  in  this  opinion. 

In  view  of  all  the  facts  and  circumstances  of  this  case, 
the  action  against  the  judge  should  be  dismissed,  and  the 
plaintiff  should  not  be  awarded  costs.    It  is  so  ordered. 

STRAUP,  J.,  concurs. 

McCARTY,  J.  (dissenting). 

I  am  of  the  opinion  that  the  writ  of  mandate  should  be 
denied  and  the  petition  dismissed.  In  view  of  the  far-reach- 
ing effect  of  the  foregoing  opinion  in  curtailing,  as  I  think 
it  does,  the  nisi  prius  courts  of  this  state  in  the  exercise  of 
their  constitutional  powers,  I  shall  briefly  discuss  the  ques- 
tions involved,  and  endeavor  to  point  out  wherein  I  think 
the  reasoning  of  my  associates  is  fallacious,  and  the  condu- 
sions  reached  by  them  unsound. 
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The  authorities  practically  all  agree  as  to  what  is  neces- 
sary to  constitute  a  judgment.  While  they  do  not  all  adopt 
the  same  phraseology  in  defining  a  judgment,  yet  the  1^1 
effect  of  the  language  used  is  the  same.  Volume  4,  Words 
and  Phrases,  pp.  3837-3842,  contains  many  excerpts  from  de- 
cisions of  both  the  federal  and  state  courts  in  which  a  judg- 
ment is  defined.  The  following  are  a  few  of  the  many  illus- 
trations there  given  as  to  what  constitutes  a  judgment. 

On  page  3839  it  is  said.  "Judgment  is  the  sentence  of 
the  law  pronoimced  by  the  court  on  the  matters  contained  in 
the  record." 

And  again,  on  the  same  page :  "Among  numerous  defini- 
tions of  the  term  'judgment'  this  one  is  deemed  sufficiently 
accurate,  to  wit:  'The  decision  or  sentence  of  the  law, 'pro- 
nounced by  a  court  or  other  competent  tribunal  on  the  mat- 
ter contained  in  the  record.'  " 

And  likewise,  on  page  3831,  it  is  said: 

"A  judgment  is  the  sentence  of  the  law  pronounced  by  a 
court  or  a  judge  thereof  upon  a  matter  in  issue  in  any  cause 
before  it. 

"A  judgment  is  a  decision  or  sentence  of  the  law  given  by 
a  court  of  justice  or  other  competent  tribunal  as  the  result 
of  proceedings  instituted  therein  for  the  redress  of  any 
injury. 

"A  'judgment'  is  the  determination  or  sentence  of  the  law 
pronounced  by  a  competent  judge  or  court  of  the  result  of 
the  action  or  proceeding  instituted  in  such  court,  affirming 
that  upon  the  matter  submitted  to  it  for  its  decision  a  l^al 
duty  or  liability  does  or  does  not  exist." 

Section  3183,  Comp.  Laws  1907,  provides:  "A  judgment 
is  a  final  determination  of  the  rights  of  parties  in  an  action 
or  proceeding." 

Under  the  Constitution  of  our  state  the  "determination" 
of  the  matter  in  the  "action  or  proceeding"  must  be  by  a 
lawfully  constituted  court  having  jurisdiction  of  the  parties 
to  such  action  or  proceeding  and  of  the  subject-matter  there- 
in involved.  In  1  Black  on  Judgments,  p.  2,  the  author 
says:     "A  judgment  is  properly  neither  hortatory  nor  im- 
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perative.  It  does  not  advise  or  recommend,  nor,  on  the  other 
hand,  does  it  prescribe  any  act  or  course  of  conduct.  In 
respect  to  the  latter  particular  the  case  is  different,  of  course, 
with  a  decree  in  equity,  but  we  are  now  using  the  term  *judg^ 
ment'  in  its  narrowest  sense.  In  general,  therefore,  it  neither 
coimsel  nor  commands,  but  simply  asserts.  Again,  although 
it  is  the  affirmation  of  the  law,  it  is  necessarily  pronounced 
hy  the  mouth  of  a  court  or  judge.  And  the  decision  of  any 
arbiter,  self-constituted  or  chosen  by  the  litigants,  is  no  judg^ 
ment  The  law  speaks  only  by  its  appointed  organs.  It 
is  only  when  the  deliverance  comes  from  a  true  and  compe- 
tent court  thai  it  is  entitled  to  he  called  a  judgment.  .  .  . 
We  may  therefore  define  a  judgment  as  the  determination 
or  sentence  of  the  law,  proruywnced  hy  a  competent  judge,  or 
court,  as  the  result  of  an  action  or  proceeding  instituted  in 
such  court,  affirming  that,  upon  the  matters  submitted  for 
its  decision,  a  l^al  duty  or  liability  does  or  does  not  exist." 
(Italics  mine.) 

Sections  1  of  article  8  of  the  Constitution  of  Utah  pro- 
rides  that  "the  judicial  power  of  the  state  shall  be  vested  in 
the  Senate  sitting  as  a  court  of  impeachment,  in  the  Supreme 
Court,  in  district  courts,  in  justices  of  the  peace,  and  such 
other  courts  inferior  to  the  Supreme  Court  as  may  be  estab- 
lished by  law."  The  judicial  power  thus  vested  in  the  courts 
cannot  be  delegated  by  the  courts  themselves  nor  by  legisla- 
tive enactment  On  page  689,  Cooley's  Const.  Lim.  (7th 
Ed.),  the  author  says:  "A  party  in  any  case  has  a  right  to 
demand  that  the  judgment  of  the  court  be  given  upon  his 
suit,  and  he  cannot  be  bound  by  a  delegated  exercise  of 
judicial  power  whether  the  delegation  be  by  the  court  or  by 
l^slative  act  devolving  judicial  duties  on  ministerial  offi- 
cers." And  the  same  author,  on  page  43  of  his  work,  says: 
^'When  a  department  is  created  for  the  exercise  of  judicial 
authority,  the  act  itself  constitutes  a  setting  apart  to  it  for 
exercise  of  the  whole  judicial  power  of  the  sovereignty  with 
such  exceptions  only  as  the  Constitution  itself  may  make. 
Aa  therefore  the  determination  of  a  controversy  on  existing 
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faxjts  where  there  are  adverse  interests  is  judicial  action,  the 
act  is  not  within  the  compass  of  legislation." 

In  11  Ena  PI.  and  Pr.  810,  it  is  said:  'Trom  the  defi- 
nitions collated  in  the  preceding  section  may  he  gathered 
the  essential  elements  of  every  judgment  The  first  of  these 
is  that  the  decision  must  be  that  of  a  duly  constituted  court 
The  rendition  of  a  judgment  is  a  judicial  act,  and  must  be 
performed  by  a  judicial,  and  not  by  a  ministerial,  officer  of 
the  court  Thus  the  decision  must  be  rendered  by  the  judge, 
and  not  by  the  clerk  of  the  court,  in  order  to  constitute  a 
judgment" 

In  23  Cyc.  668,  the  principle  here  involved  is  tresely  and 
well  illustrated  in  the  following  language:  "It  is  essential 
to  a  judgment  that  it  should  appear  to  be  the  sentence  or 
adjudication  of  a  court  or  judicial  tribunal,  and  to  be  the 
judicial  act  of  the  court  as  such,  or  of  the  judge  or  magis- 
trate who  holds  or  presides  in  such  court" 

It  necessarily  follows  from  the  law  as  thus  declared  that 
the  clerk  of  a  court,  in  entering  a  judgment,  acts  in  a  min- 
isterial capacity  only,  and  it  matters  not  whether  the  judg- 
ment entered  is  a  default  judgment,  a  judgm^it  by  confes- 
sion, or  one  rendered  in  a  cause  tried  to  the  court  without  a 
jury,  or  one  rendered  in  conformity  with  the  verdict  of  a 
jury.  In  either  case  the  entering  of  a  judgment  is  a  minis- 
terial, and  in  no  sense  a  judicial  act  Mr.  Freeman,  in  his 
work  on  Judgments,  section  38,  says:  "The  rendition  of  a 
judgment  is  a  judicial  act;  its  entry  upon  the  record  is 
merely  ministerial.  A  judgment  is  not  what  is  entered,  but 
what  is  ordered  and  considered.  .  .  .  While  its  entry  of 
record  is  not  indispensable  to  a  judgment,  a  judgment  is 
essential  to  the  validity  of  the  entry.  The  ministerial  act 
of  the  clerk  must  be  supported  by  a  judicial  act  pronounced 
by  the  court  in  express  terms  or  in  contemplation  of  law." 

It  is  conceded  in  the  forgoing  opinion  that  the  clerk,  in 
^entering  a  judgment,  acts  in  a  ministerial  capacity  only. 
The  effect,  however,  of  the  conclusions  reached  on  the  merits 
is  to  deprive  the  court  of  all  judicial  power  in  default  cases, 
jmd  to  vest  the  clerk  with  such  pow§r.    This  feature  of  the 
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opinion  I  shall  again  refer  to  further  along  in  my  discussion 
of  the  case. 

In  the  prevailing  opinion  reference  is  made  to  the  au- 
thority conferred  by  statute  upon  the  clerk  to  enter  judgment 
by  confession  in  certain  cases,  provided  the  parties  to  the 
proceeding  comply  with  the  conditions  imposed  by  statute, 
and  then  the  following  observation  is  made:  "It  seems  to 
us  that  if  it  be  conceded  that  a  clerk  may  enter  judgment  by 
confession,  then  it  logically  follows  that  he  may,  when  au- 
thorized by  a  proper  statute,  also  enter  judgment  upon  de- 
fault if  he  complies  with  the  conditions  imposed  by  statute. 
To  make  default  after  personal  service  of  summons  is  tanta- 
mount to  an  admission  that  the  plaintiff  is  entitled  to  a  judg- 
ment as  prayed  by  him  under  a  statute  like  the  one  now 
under  consideration.^'  And  again,  further  along  in  the  opin- 
ion, it  is  said:  "The  only  difference  between  entering  a 
judgment  by  confession  and  entering  one  upon  default  imder 
such  a  statute  is  that,  in  the  first  instance,  the  defendant  in 
proper  terms  expressly  confesses  judgment,  while  in  the  sec- 
ond he  tacitly  consents  by  his  silence  that  judgment  may  be 
entered  against  him  for  the  amount  claimed  in  the  complaint. 
In  entering  judgment,  therefore,  in  either  case,  the  clerk 
acts  merely  ministerially,  and  with  either  the  expressed  or 
implied  consent  of  the  defendant.'' 

There  is  a  clear  distinction  between  a  judgment  taken  by 
confession  and  a  default  judgment.  (Third  Ned.  Bank  v. 
Divine  Qroc.  Co.,  97  Tenn.  603,  37  S.  W.  390,  34  L.  R.  A. 
445 ;  Hall  v.  Marks,  34  HI.  358.)  In  the  one  case  the  judg- 
ment is  rendered  and  entered  in  pursuance  of  the  voluntary 
agreement  of  the  parties,  and  the  defendant  appears  in  court, 
and  by  his  sworn  statement  in  writing  authorizes  the  rendi- 
tion and  entry  of  the  judgment  against  him  for  a  specified 
sunL  Whereas,  in  cases  where  the  defendant  makes  default, 
the  judgment  is  neither  rendered  nor  entered  because  of  any 
voluntary  affirmative  act  of  the  defendant.  Nor  does  he,  in 
fact,  either  expressly  or  impliedly,  consent  to  the  taking  of 
the  default  judgment  Nor  does  the  defendant  by  his  de- 
fault necessarily  "admit''  or  "confess"  that  he  is  indebted 
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to  the  plaintiff  in  the  sum  claimed,  as  the  fore- 
going  opinion   and   many   of  the  authorities    seem  to  hold. 

In  this  state  the  court,  in  cases  where  judgments  are  taken 
by  default,  acquires  jurisdiction  of  the  perscm  of  the  defend- 
ant by  the  service  of  summons.  The  provisions  of  the  Code 
providing  for  the  service  of  summons,  so  far  as  material  here, 
are  as  follows :  "The  summons  must  be  served  by  delivering 
a  copy  thereof  as  follows:  .  .  .  .  (8)  In  all  other  cases 
to  the  defendant  personally  or  by  leaving  such  copy  at  his 
usual  place  of  abode  with  some  suitable  person  of  at  least 
the  age  of  fourteen  years."  (Comp.  Laws  1907,  section 
2948.) 

It  will  be  noticed  that  under  this  statute  service  of  pro- 
cess suflScient  to  give  the  court  jurisdiction  over  the  person 
of  the  defendant  may  be  made  when  he  is  away  from  his 
usual  place  of  abode  (in  fact  he  may  be  temporarily  out  of 
the  state)  by  leaving  a  copy  of  the  summons  at  such  "usual 
place  of  abode  with  some  suitable  person,"  etc.  The  where- 
abouts of  the  defendant  may  be  unknown  to  the  person  to 
whom  the  summons  is  delivered,  and  the  defendant  may  not 
be  advised  of  the  bringing  of  the  action  until  long  after 
judgment  is  taken  against  him.  Certainly  under  such  cir- 
cimastances  the  defendant  by  failing  to  appear  and  defend  in 
the  action  neither  "admits"  nor  confesses"  that  he  is  in- 
debted to  the  plaintiff  in  the  simi  named  in  the  complaint. 
A  person,  merely  because  he  is jnade  a  defendant  in  an  action, 
cannot  be  held  to  have  admitted  or  confessed  the  truth  of 
the  allegations  of  the  complaint  before  he  is  personally  ad- 
vised of  the  bringing  of  the  action,  which,  as  I  have  observed, 
may  not  be  until  long  after  judgment  is  taken  against  him. 
And  even  when  the  defendant  is  personally  served  with  sum- 
mons and  he  fails  to  appear  and  defend  in  the  action,  it  does 
not  necessarily  follow  that  he  thereby  admits  or  confesses 
the  truth  of  the  allegations  of  the  plaintiff's  complaint.  The 
claim  sued  on  may  be  entirely  groundless,  and  the  defendant 
may  be  conscious  of  that  fact,  yet  he  may  have  a  multiplicity 
of  reasons  for  not  appearing  and  defending  in  the  action. 
A  judgment  by  default  would  not  make  the  allegations  of 
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the  complaint  evidence  in  another  action.  (In  re  Van  Buren 
(D.  C),  2  Fed.  643;  Cromwell  v.  County  of  Sac,  94  U.  S. 
356,  24  L.  Ed.  195.)  Yet  if  the  failure  of  the  defendant  to 
appear  and  answer  within  the  time  allowed  by  law  when  prop- 
erly served  with  summons  is,  in  fact,  an  admission  on  his  part 
of  the  validity  of  the  claim  in  suit,  and  that  he  is  justly  in- 
debted to  the  plaintiff  in  such  sum,  it  necessarily  follows  that 
the  admissions  thus  made,  if  material,  would  be  competent 
evidence  against  the  defendant  in  another  action.  I  assume 
that  no  lawyer  would  seriously  contend  that  such  alleged  ad- 
missions woidd,  under  any  circumstances,  be  admissible  as 
evidence  against  the  defendant  in  another  and  independent 
action. 

Some  of  the  authorities  hold  that  the  defendant  by  de- 
faulting, in  contemplation  of  law  only,  admits  the  allega- 
tions of  the  complaint  to  be  true.  In  Cromwell 
V,  County  of  Sac,  supra,  it  is  said:  "A  judg- 
ment by  default  only  admits  for  the  purpose  of  the  action 
the  legality  of  the  demand  or  claim  in  suit."  That  is,  accord- 
ing to  the  rule  thus  announced,  the  law,  for  the  purposes  of 
the  action  (not  the  defendant),  admits  the  all^ations  of  the 
complaint  to  be  true.  (1  Freeman  on  Judgments,  section 
538.)  Instead  of  the  defendant  admitting  by  his  default  the 
l^ality  of  the  plaintiff's  claim,  I  think  it  may  more  properly 
be  said  that  he  thereby  waives  his  right  to  appear  and  defend 
in  the  action.  The  question,  however,  of  whether  or  not 
there  is,  in  principle,  a  distinction  between  a  judgment  taken 
by  confession  and  a  default  judgment  is  not  of  controlling 
importance  in  this  case,  because  in  either  event  the  judgment 
to  be  valid  must,  at  least  in  contemplation  of  law,  be  the 
decision  of  the  court. 

In  the  prevailing  opinion  it  is  said:  "If  the  judge  may 
prevent  the  clerk  from  entering  default  judgments  under  the 
statute,  then  the  order  of  the  judge  and  not  the  provisions 
of  the  statute  control.  The  judge  is  the  mere  agent  of  the 
law,  and,  in  the  absence  of  some  inherent  power,  may  exer- 
cise those  powers  only  that  are  conferred  upon  him  by  statute. 
Under  the  provisions  of  the  statute  in  question  the  duty  and 
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the  legal  power  to  enter  default  judgments  are  imposed  and 
conferred  upon  the  clerk,  and  hence,  by  implication  at  least, 
are  withheld  from  the  judge.  If  the  judge  may  not  direct 
what  judgment  shall  be  entered,  he  may  not  direct  whett 
and  under  what  circumstances  it  shall  be  entered." 

By  the  provisions  of  the  Constitution,  to  which  I  have  re- 
ferred, the  judicial  power  of  the  state  is  vested  in  the  courts 
therein  mentioned,  and  no  other  department  of  the  state  gov- 
ernment can  l^ally,  either  directly  or  indirectly,  exercise 
such  power.  And  in  the  case  under  consideration  the  judge 
of  the  city  court  was  not  compelled,  nor  was  he  authorized, 
to  look  to  the  statute  for  his  authority  to  judicially  determine 
the  questions  presentei  This  power  is  vested  in  the  courts 
by  the  Constitution,  and  it  can  neither  be  withheld  nor 
abridged  by  legislative  enactment.  And  if  the  effect  of  the 
statute  is  to  require  the  clerk  to  enter  judgments  before  they 
are  rendered  as  the  writ  of  mandate  in  this  case  directs,  or 
if  the  statute  in  effect  withholds  from  the  judge  the  power  to 
render  judgments  in  default  cases,  then  the  statute  is  clearly 
in  conflict  with  the  provisions  of  the  Constitution  herein  be- 
fore mentioned.  But  I  do  not  so  construe  the  statute.  The 
mere  fact  that  the  judge  may  not  in  each  default  case  con- 
vene court  and  announce  his  decision  from  the  bench  in  open 
court  does  not  make  the  judgment  entered  by  the  clerk  in 
such  cases  any  less  the  judgment  of  the  court  because  of  that 
fact.  (Gamble  v.  Jacksonville  P.  &  M.  B.  Co.,  14  Fla. 
226;  Tallman  v.  McCaHy  et  al.,  11  Wis.  401.)  Nor  is  it 
essential  that  every  judicial  act  of  the  judge  should  be  spe- 
cifically and  in  detail  dictated  to  the  clerk  by  him.  But  it 
is  essential  that  the  entry  of  the  judgment  by  the  clerk  is  at 
least  with  the  approval  of  the  judge.  In  the  rendering  of  a 
judgment  the  court,  and  not  the  clerk,  is  the  medium  through 
which  the  law  speaks.  And  the  clerk,  in  default  cases,  is 
merely  the  arm  of  the  court  or  the  medium  through  which  it 
acts  in  announcing  its  decision  in  such  cases.  Therefore,  the 
denial  of  the  wrrit  in  this  case  would  not,  in  my  opinion,  pre- 
judicially affect  the  rights  heretofore  acquired  under  default 
judgments,  as  the  prevailing  opinion  seems  to  indicate.    Be- 
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cause,  as  I  have  stated,  judgments  in  such  cases  are,  in  con- 
templation of  law,  the  judgments  of  the  courts  in  which  they 
are  entered. 

The  writ  in  this  case  directs  the  clerk  to  make  an  entry 
labeled  a  judgment  which  is  not,  in  contemplation  of  law 
nor  otherwise,  a  judgment  of  the  court.  The  record  affirma- 
tively shows  that  no  judgment  has  been  rendered.  In  fact, 
the  very  thing  plaintiff  complains  of  in  his  petition  for  a 
writ  is,  that  the  judge  refuses  to  render  a  judgment  in  its 
favor  on  its  verified  complaint.  In  other  words,  the  writ 
directs  the  clerk  to  enter  k  judgment  in  an  action  where  the 
record  affirmatively  shows  that  no  judgment  has  been  ren- 
dered. According  to  the  legal  effect  of  the  prevailing  opin- 
ion the  judge,  in  certain  cases  where  the  defendant  makes 
default,  is  a  nonentity.  He  is  not  even  a  figurehead  in  the 
proceedings.  Figuratively  speaking,  he  is  relegated  to  one 
side,  and  the  clerk,  who  is  only  a  ministerial  officer  of  the 
court,  is  not  only  authorized,  but  is  required,  to  enter  judg- 
ment for  the  plaintiff  upon  his  verified  petition.  We  there- 
fore have  a  class  of  cases  in  which  judgments  may  be  obtained 
without  either  the  actual  or  presumptive  intervention  of  the 
court  or  judge — ^judgments  which  it  is  the  duty  of  the  clerk 
to  enter  of  record,  notwithstanding  any  order  of  the  court 
or  judge  to  the  contrary.  Now,  if  under  the  statute^  judg- 
ments in  default  cases  may  be  and  are  obtained  merely  by 
operation  of  law  without  presumptively  or  otherwise  invok- 
ing the  action  of  the  court,  and  the  statute  is  susceptible  of 
no  other  reasonable  construction,  then  it  is  clearly  in  conflict 
with  the  provisions  of  the  Constitution  herein  mentioned  and 
ought  not  to  be  upheld. 

There  are  other  reasons  why  the  writ  in  my  opinion,  ought 
to  be  denied  and  plaintiff's  petition  dismissed.  Plaintiff  al- 
leged in  its  petition  that  the  default  of  the  defendant  was 
duly  and  regularly  entered  by  the  clerk  of  the  city  court,  and 
that  plaintiff  thereafter  requested  the  clerk  to  enter  a  default 
judgment  in  its  favor  against  the  defendant  in  said  action, 
and  that  the  derk  refused  and  assigned  as  a  reason  for  his 
refusal  that  the  judge  of  the  city  court  had  directed  him  to 
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enter  no  default  judgments.  Plaintiff  further  alleged  that 
upon  the  refusal  of  the  clerk  to  enter  a  default  judgment  it 
"moved  the  court  upon  the  files  therein  for  a  judgment 
against  the  said  A.  L.  Ball  and  in  favor  of  the  plaintiflF, 
.  .  .  but  that  the  said  J.  M.  Bowman  wrongfully  refused 
and  denied  said  motion,  and  directed  B.  S.  Bives,  ex  officio 
clerk,  to  enter  an  order  denying  said  motion."  If  this  were 
a  case  where  the  court  or  judge  had  arbitrarily  and  con- 
tumaciously refused  to  decide  some  question  arising  during 
the  course  of  the  trial  material  to  the  cause  whidi  it  was  his 
legal  duty  to  decide,  or  had  refused  to  render  judgment  on 
the  merits  when  the  cause  was  submitted  for  decision,  man- 
date would  undoubtedly  be  the  proper  remedy  to  compel  the 
court  or  judge  to  proceed  and  adjudicate  the  matter  or  ques- 
tion submitted.  This,  however,  is  not  that  kind  of  a  case. 
Here  complaint  is  made,  not  because  the  court  refused  to  de- 
cide the  case  at  all,  but  because  the  court  refused  to  decide 
the  case  in  a  particular  way.  The  court  had  jurisdiction  of 
the  person  of  the  defendant  and  the  subject-matter  of  the 
action,  and,  under  the  statute  authorizing  the  entry  of  judg- 
ment by  default  in  certain  cases,  could  no  doubt  have  legally 
rendered  a  judgment  for  plaintiff  on  the  record  made  and 
presented,  but  he  was  not  bound  to  do  so.  The  court  in  such 
case,  the  same  as  in  all  other  cases,  could  exercise  its  discre- 
tion in  the  matter,  and  the  legislature  could  not  by  legislative 
enactment  deprive  the  court  of  such  discretion.  If  it  were 
within  the  constitutional  power  of  the  legislature  to  do  this, 
then  it  necessarily  follows  that  the  legislature  has  the  power 
to  divest  a  court  of  all  judicial  power  and  to  make  the  judge 
thereof  a  mere  ministerial  officer,  or,  as  is  done  in  this  case, 
dispense  with  his  services  entirely,  which  of  course,  under 
the  Constitution,  it  cannot  do.  It  is  a  well-recognized  rule 
of  law  that  while  mandamus  will  lie  to  compel  a  court  to 
proceed  to  judgment  when  a  case  is  submitted  to  it  for  deci- 
sion, the  writ  will  not  lie  to  compel  the  court  to  render  a 
particular  judgment.  (Merrill  on  Mandamus,  section  32.) 
In  26  Cyc.  210,  the  rule  is  tersely,  and,  I  think  correctly, 
stated  in  the  following  language:     "When  the  parties  havo 
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an  absolute  right  tliat  the  court  proceed  to  enter  judgment, 
mandamus  will  lie ;  but  mandamus  to  enter  a  judgment  will 
not  issue  where  its  effect  would  be  to  review  or  control  the 
judicial  discretion  of  the  inferior  court,  and  where  an  ap- 
peal lies  and  is  adequate  mandamus  will  not  go." 

In  2  SpelL  Extr.  Belief,  section  1384,  the  author  says: 
^'Mandamus  will  lie  to  compel  the  performance  of  duties 
purely  ministerial  in  their  nature,  when  they  are  so  clear 
and  specific  that  no  element  of  discretion  is  left  in  their 
performance,  but  as  to  acts  and  duties  necessarily  calling  for 
the  exercise  of  judgment  and  discretion  on  the  part  of 
the  oflScer  or  body  or  person  at  whose  hands  performance  is 
required,  mandamus  does  not  lie."  And  again,  in  section 
1389  of  the  same  work,  it  is  said :  *'The  first  and  most  im- 
portant of  the  limitations  has  been  variously  expressed,  but 
may  be  reduced  to  a  plain  statement,  to  the  effect  that  man- 
damus is  not  a  proper  remedy  to  control  or  direct  the  deci- 
sions of  inferior  courts  in  matters  wherein  they  have  judicial 
cognizance  and  discretion.  It  is  immaterial  whether  the 
inferior  court  has  acted  properly  or  improperly  in  the  exer- 
cise of  a  discretionary  power,  where  the  discretion  has  been 
in  fact  exercised ;  if  it  has  not  been  grossly  abused,  it  cannot 
be  questioned  in  a  mandamus  proceeding.  So  far  as  the  writ 
affects  the  action  of  inferior  courts,  its  use  is  not  to  be  ex- 
tended to  compel  the  rendition  of  a  particular  judgment,  in 
accordance  with  the  views  of  a  higher  court;  nor  is  it  the 
province  of  the  writ  to  prescribe  the  parties  for  whom  judg- 
ment shall  be  rendered.  This  would,  in  effect,  introduce 
the  supervisory  power  of  the  appellate  court  into  a  cause  still 
pending  in  the  inferior  tribunal,  peremptorily  deciding  the 
case,  and  compelling  the  inferior  court  to  give  judgment  in 
accordance  with  the  opinion  of  the  higher  tribunal." 

In  this  ease,  however,  the  prevailing  opinion  goes  much 
farther  than  compelling  the  city  court  to  render  and  enter  a 
specific  judgment  in  the  case.  It  entirely  ignores  the  city 
court,  and  directs  the  issuance  of  a  writ  of  mandate  directing 
the  clerk  to  enter  judgment  in  a  case  where  no  judgment  has 
been  rendered.     In  other  words,  this  court,  in  effect,  deter- 
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mines  in  the  first  instance  what  judgment  shall  be  rendered 
and  directs  the  derk  to  enter  such  judgment.  As  hereinbe- 
fore stated,  the  court  had  jurisdiction  of  the  person  of  the 
defendant  and  the  subject-matter  of  the  action.  It  therefore 
had  jurisdiction  to  make  and  enter  the  orders  of  which  com- 
plaint is  made,  and  until  these  orders  are  set  aside  by  the 
court  or  reversed  on  appeal  they  are  binding  upon  the  clerk 
and  the  parties  to  the  action.  (Elder  v.  Grunsky,  127  Cal. 
69,  69  Pac.  300.)  In  the  case  of  Tallman  v.  McCarty,  supra, 
this  principle  is  well  illustrated  in  the  following  language: 
"No  order  which  a  court  is  empowered,  under  any  circum- 
stances in  the  course  of  a  proceeding  over  which  it  has  juris- 
diction, to  make  can  be  treated  as  a  nullity  merely  because 
it  was  made  improvidently  or  in  a  manner  not  warranted  by 
law,  or  the  previous  state  of  the  case.  The  only  question  in 
such  a  case  is,  had  the  court  or  tribunal  the  power,  under 
any  circumstances  to  make  the  order  or  perform  the  act  ?  If 
this  be  answered  in  the  aflBrmative,  then  its  decision  upon 
those  circumstances  becomes  final  and  conclusive  until  re- 
versed by  direct  proceeding  for  that  purpose.'* 

I  am  clearly  of  the  opinion  that  the  court  did  not  'exceed 
its  jurisdiction  nor  commit  error  in  making  the  orders  men- 
tioned. It  is  evident  from  the  record  that  the  officer  of  the 
plaintiff  corporation  who  verified  the  complaint  under  oath 
had  no  personal  knowledge  whatever  of  the  facts  upon  which 
the  claim  in  suit  was  founded.  Clearly,  imder  these  cir- 
cumstances, it  was  not  an  abuse  of  discretion  for  the  court 
to  require  plaintiff  to  introduce  at  least  some  legal  evidence 
in  support  of  the  claim  sued  on  before  r^idering  judgment 
in  its  favor. 
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LEAVITT  V.  THURSTON. 

No.   2141.    Decided   January   14,   1911    (113   Pac.   77). 

L  Bills  and  Notes — Bona  Fide  Holders — Bubden  of  Pboof.  Un- 
der the  express  terms  of  Comp.  Laws  1907,  sec.  1611,  when  it 
appeared  that  a  note  was  obtained  by  fraud,  the  burden  was  on 
the  holder  suing  thereon  to  show  that  he  acquired  title  as  a 
holder  in  due  course,  as  defined  in  section  1604.     (Page  353.) 

2.  Bills  and  Notes — Bona  Fide  Holders — Burden  of  Proof.  The 
burden  of  one  suing  on  a  note  defended  on  the  ground  of  fraud 
to  show  that  he  was  a  holder  in  due  course  was  not  discharged 
by  his  testimony  tending  to  show  that  fact;  he  being  required 
to  maintain  the  issue  by  a  preponderance  of  all  the  evidence. 
(Page  363.) 

8.  Evidence — ^Burden  of  Proof.  The  burden  of  proof  to  establish 
facts,  as  distinguished  from  the  burden  of  first  proceeding  in 
a  trial,  does  not  shift  and  is  unaffected  by  the  evidence  as  the 
trial  proceeds.     (Page  354.) 

4.  Trial — Question  for  Jury — Credibilitt  of  WrrNEssBS — Con- 
clusiveness OF  Testimony.  A  Jury  cannot  arbitrarily  reject  testi- 
mony, but  need  not  accept  it  when  it  is  rendered  improbable 
or  doubtful  by  circumstances.     (Page  355.) 

6.  Bills  and  Notes — Bona  Fides  of  Holder — JxniY  Question. 
Whether  one  suing  on  a  note  took  it  for  value  and  without 
notice  of  fraud  in  its  inception  held  under  the  evidence  a  jury 
question.    (Page  355.) 

6.  Bills  and  Notes — Bona  Fides  of  Holder — Effect  of  Indorse)- 
MSNT.  Under  Comp.  Laws  1907,  sec.  1590,  providing  that  an 
indorsement  without  recourse  shall  not  impair  negotiability, 
such  indorsement  cannot  be  regarded  as  evidence  against  an 
indorsee's  holding  in  good  faith.     (Page  356.) 

Appeal  from  the  District  Court,  Second  District;  Hon. 
W.  W.  Maughan,  Judge. 

Action  by  R  B.  Leavitt  against  Ima  Thurston. 

Judgment  for  defendant     Plaintiff  appeals. 

Reversed  and  R£MAin)£D. 
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John  A.  Sneddon  for  appellant 
J,  C.  Wcdters  for  respondent. 

\  STRAUP,  J. 

This  IS  a  suit  on  a  negotiable  promissory  note  all^d  to 
have  been  executed  and  delivered  by  the  defendant  to  the 
Southern  Missouri  Jack  Company,  a  corporation,  and  by  it 
sold  and  transferred  to  the  plaintiff.  It  was  stipulated  and 
agreed  on  the  trial  that  the  note  was  obtained  by  the  com- 
pany from  the  defaidant  by  fraud  and  misrepresentations. 
The  issue  tried  to  the  jury  was  as  to  whether  the  plaintiff 
was  a  holder  in  due  course.  A  verdict  was  rendered  in  favor 
of  the  defendant.     The  plaintiff  appeals. 

The  court,  among  other  things,  charged  the  jury  that  every 
holder  is  deemed  prima  facie  to  be  a  holder  in  due  course; 
that  by  "holder  in  due  course"  is  meant  one  who  becomes 
a  holder  of  the  instrument  before  it  is  overdue,  and  who 
takes  it  in  good  faith  and  for  value,  and  at  the  time  it  is 
negotiated  has  no  notice  of  any  infirmity  in  the  instrument 
or  defect  in  the  title  of  the  person  n^otiating  it  The  court 
further  charged  "that  under  the  admitted  facts  in  the  case 
the  Southern  Missouri  Jack  Company,  which  transferred 
said  note  to  the  plaintiff,  obtained  the  signature  to  said  note 
by  fraud,  and  that  such  admitted  facts  place  the  burden  of 
proof  upon  the  plaintiff  to  prove  by  a  preponderance  of  the 
evidence  that  he  is  a  holder  in  due  course  as  above  ex- 
plained."    Complaint  is  made  og,  this  instructioiL/ 

By  our  negotiable  instrument  statute  (section  1604,  Comp. 
Laws  1907),  it  is  provided  that:  "A  holder  in  due  course 
is  a  holder  who  has  taken  the  instrument  under  the  follow- 
ing conditions :  That  the  instrument  is  complete  and  regular 
upon  its  face;  that  he  became  the  holder  of  it  before  it  was 
overdue,  and  without  notice  that  it  had  been  previously  dis- 
honored, if  such  was  the  fact;  that  he  took  it  in  good  faith 
and  for  value ;  that  at  the  time  it  was  negotiated  to  him  he 
had  no  notice  of  any  infirmity  in  the  instrument  or  defect 
in  the  title  of  the  person  negotiating  it"    By  section  1611 
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that:  "Every  holder  is  deemed  prima  facie  to  be  a  holder 
in  due  course ;  but  when  it  is  shown  that  the  title  of  any  per- 
son who  has  negotiated  the  instrument  was  defective,  the  bur- 
den is  on  the  holder  to  prove  that  he  or  some  person  under 
whom  he  claims  acquired  the  title  as  a  holder  in  due  course/^ 
etc.  Under  such  a  statute  it  is  very  clear  that,  when  it  r' 
was  shown  that  the  title  of  the  company  which  negoti-  \  1 
ated  the  note  to  the  plaintiflF  was  defective,  the  burden 
was  on  the  plaintiff  to  show  that  he  acquired  title  as  a  holder 
m  due  course  as  defined  in  section  1604.  Citation  of  au- 
thorities in  support  of  a  proposition  so  plainly  declared  by 
the  statute  would  seem  unnecessary.  We,  however,  refer  to 
section  168,  p.  228,  of  Selover  on  Negotiable  Instruments 
(2d  Ed.),  and  the  cases  there  cited;  and  especially  refer  to 
Parsons  v.  Utica  Cement  Mfg.  Co.,  80  Conn.  58,  66  Atl. 
1024;  Begester's  Sons  Co.  v.  Reed,  185  Mass.  228,  70  N.  E. 
53;  Hodge  v.  Smith,  130  Wis.  326,  110  N.  W.  192,  and 
Bank  v.  Jordan,  139  Iowa  499,  117  K  W.  758. 

The  appellant,  however,  urges  that  the  burden,  cast  upon 
him  when  fraud  was  shown  in  the  inception  of  the  note,  was 
discharged  by  the  giving  of  his  testimony  that  he  purchased 
the  note  in  good  faith  for  value  before  maturity  in  the  usual 
course  of  business  and  without  notice  of  the  fraud ;  and  that 
the  burden  then  shifted  to  the  defendant  to  show  that  the 
plaintiff  took  the  note  with  knowledge  or  notice  of  the  fraud. 
Here  counsel  confuse  the  term,  burden  of  proof — the  oniLS 
probandi — ^which  does  not  shift,  with  that  of  the  ^T)urden  or 
duty  of  proceeding,"  or  going  forward,  which  in  the  course 
of  the  trial  upon  various  facts  may,  and  frequently  does, 
shift  from  one  party  to  the  other.  Whenever  the  existence 
of  any  fact  or  facts  is  necessary  in  order  that  a  party  may 
make  out  his  case  or  establish  a  defense,  the  burden  of  proof 
— the  onus  probandi — is  on  such  party  to  show  the  existence 
at  such  fact  or  facts.  That  burden  does  not  shift  and  is  un- 
affected by  the  evidence  as  the  trial  proceeds.  After 
all  the  evidence  is  in,  the  one  having  the  burden  will  2 

lose  unless  the  evidence  bears  more  heavily  in  his 
38  Utah— 23 
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favor.  Upon  proof  of  fraud  in  the  inception  of  the  note,  the 
statute  undoubtedly  casts  on  the  holder,  not  only  the  mere 
duty  or  burden  of  proceeding  or  of  going  forward,  but  the 
burden  of  establishing  the  existence  of  facts  showing  that 
he,  or  some  person  under  whom  he  claims,  acquired  title  as 
a  holder  in  due  course,  and  as  defined  in  section  1604,  which 
includes  the  fact  that  at  the  time  the  note  was  n^otiated 
he,  or  the  person  through  whom  he  acquired  title,  had  no 
notice  of  the  fraud  or  infirmity.  If  evidence  is  given  by  him 
tending  to  show  that  he  was  such  a  holder  in  due  ^ 
course,  that  does  not  then  shift  the  burden  of  proof  to  3 

the  defendant  to  establish  the  fact  that  he,  or  the 
person  from  whom  he  acquired  title,  had  notice  or  knowl- 
edge of  the  fraud,  or  that  no  value  was  paid  for  the  note, 
or  that  it  was  purchased  overdue,  but  merely  the  duty  of 
proceeding  in  the  production  of  evidence  if  he  desires  to 
meet  or  overcome  the  effect  or  weight  to  be  given  the  evidence 
so  adduced  by  the  holder.  But,  upon  all  the  evid^ice 
on  such  issue,  the  holder  will  lose  unless  the  evidence  bears 
more  heavily  in  his  favor.  We  think  the  charge  in  thiB  par- 
ticular was  right 

It  is  further  urged  that  the  plaintiff,  after  the  admission 
of  fraud  in  the  inception  of  the  note,  having  testified  that 
he  in  good  faith  purchased  the  note  before  it  was  overdue, 
for  value,  and  without  notice  of  the  fraud,  or  of  any  in- 
firmity of  the  note,  and  no  evidence  on  behalf  of  the  de- 
fendant being  introduced  to  contractdict  the  plaintiff,  or  re- 
fute his  testimony,  was  entitled  to  a  directed  in  his  favor. 
Where  a  note  was  defended  against  on  the  ground  of  fraud 
in  the  inception  of  the  note  or  fraudulently  put  into  circula- 
tion, and  where  the  plaintiff  testified  that  he  in  the  due  course 
of  business  acquired  the  note  in  good  faith  before  maturity 
for  value  and  without  notice,  and  the  defendant  introduced 
no  testimony  to  contradict  the  plaintiff,  it  has  been  held 
that  the  defendant  was  entitled,  nevertheless,  to  go  to  the 
jury  on  the  question  whether  the  plaintiff  took  the  note  for 
value  and  without  notice  of  the  fraud.  (Bank  r.  Fountain, 
148  N.  C.  690,  62  S.  E.  738 ;  Bank  v.  Iron  Works,  159  Mass. 
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158,  34  N.  E.  93.)     The  facts  of  the  case  in  hand  do  not 
require  us  to  go'lto  that  extent,  for  the  circumstances  of  the 
transaction  under  Which  the  plaintiff  acquired  the  note,  as 
testified  to  hy-  him,  themselves  cast  suspicion  upon  the 
questions  of  his  good  faith,  his  inncence  of  the  fraud.  4 

and  the  value  paid  by  him  for  the  note.    While  a  jury 
may  not  arbitrarily  disbelieve  a  witness  and  reject  his  testi- 
mony, neither  are  they  bound  to  accept  a  fact  as  established 
merely  because  he  testifies  to  it,  when  the  circumstances  ren- 
der its  existence,  or  the  testimony  of  the  witness,  im- 
probable or  doubtful.     We  think  that  the  evidence  5 
was  such  that  the  issue  as  to  whether  the  plaintiff  took 
the  note  for  value  and  without  notice  of  its  infirmity  was 
for  the  jury. 

But  the  court  gave  an  instruction  also  complained  of 
which  we  think  is  erroneous  and  prejudicial  to  the  plaintiff. 
The  note  was  indorsed  to  the  plaintiff  "without  recourse.'^ 
The  court  instructed  the  jury:  "While  the  indorsement 
without  recourse  is  not  of  itself  sufficient  to  prevent  the 
plaintiff  from  being  a  holder  in  due  course,  nor  to  charge 
him  with  notice  of  any  defense,  and  while  the  fact,  if  you 
find  it  to  be  a  fact,  that  the  plaintiff  purchased  the  note  for 
less  than  its  face  value,  is  not  of  itself  sufficient  to  charge 
the  plaintiff  with  notice  of  any  defenses  or  existing  equities 
against  the  payee,  yet  the  jury  may  consider  each  of  such 
facts,  if  you  find  them  to  be  facts,  in  connection  with  all  of 
the  other  evidence  in  the  case,  determining  whether  or  not 
the  action  of  the  plaintiff  in  taking  the  said  note  was  in  good 
faith  or  in  bad  faith." 

Again  referring  to  the  statute,  we  find  it  provides  (section 
1590)  that: 

"A  qualified  indorsement  constitutes  the  indorser  a  mere  as- 
Blgnor  of  the  title  to  the  iostrument.  It  may  he  made  hy  adding 
to  tbe  indomer'B  signature  the  words  'without  recourse*  or  any 
words  of  similar  import.  Such  an  indorsement  does  not  impair  the 
negotiable  character  of  the  instrument." 

In  4  Ahl  and  Eng.  Ency.  Law  (2d  Ed.),  276,  the  rule 
is  stated  that: 
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"An  indorsement  'without  recourse'  or  other  qualified  indorse- 
ment does  not  in  any  respect  afPect  the  negotiability  of  the  instru- 
ment, but  simply  qualifies  the  duties,  obligations,  and  responsibili- 
ties of  the  indorser,  resulting  from  the  general  principles  of  law. 
Nor  does  such  indorsement  cast  any  suspicion  on  the  character  of 
the  paper,  nor  indicate,  in  any  case,  that  the  parties  to  it  are  con- 
scious of  any  defect  in  the  security,  or  that  the  indorsee  does  not 
take  it  on  the  credit  of  the  other  party  or  parties  to  the  note.  On 
the  contrary,  he  takes  it  solely  on  their  credit,  and  the  indorser  only 
shows  thereby  that  he  is  unwilling  to  make  himself  responsible  for 
the  payment." 

In  7  Cyc  809,  it  is  said  that: 

"An  indorser  may  transfer  title  and  at  the  same  time,  except 
so  far  as  he  is  still  chargeable  with  implied  warranties  as  a  seller 
of  the  paper,  create  no  liability  as  indorser  by  indorsing  a  bill  or 
note  'without  recourse*  or  with  words  which  are  deemed  to  be  of 
equivalent  import;  but  the  addition  of  these  words  will  not  affect 
the  negotiability  of  the  instrument  and  will  not  be  a  notice  of  defects 
to  put  a  purchaser  on  his  guard." 

Cases  are  there  cited  supporting  the  texts.  We  especially 
refer  to  the  case  of  Hatch  v.  Barrett,  34  Kan.  223,  8  Pac. 
129,  where  the  court  said  "that  the  indorsement  qualified 
by  the  words  Svithont  recourse'  is  not  out  of  due  course  of 
trade  and  does  not  throw  any  suspicion  upon  the  character 
of  the  paper,"  and  to  the  case  of  Stevenson  v,  O'Neal,  71 
HI.  314,  where  it  was  said  that  "we  do  not  doubt  such  an 
indorsement  (without  recourse)  might  aid  in  creating  such 
a  suspicion  (some  infirmity  in  the  note),  and  would  put  the 
assignee  on  inquiry;  but  we  have  searched  the  authority 
establishing  the  proposition  to  the  extent  claimed  for 
it  (raising  a  suspicion  of  infirmity),  but  in  vain."  6 

The  effect  of  such  an  indorsement  is  merely  to  qualify 
"the  duties,  obligations,  and  responsibilities  of  the  indorser." 
We  do  not  see  how  it  can  be  considered  as  evidentiary  of 
notice  of  any  infirmity  of  the  instrument  While  the  court 
<;harged  the  jury  that  it  was  not  alone  sufficient  to  establish 
such  notice,  the  court,  nevertheless,  charged  them  that  it 
was  a  proper  fact  or  circtunstance  to  be  considered  by  them 
in  determining  whether  the  plaintiff  took  the  note  in  good  or 
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bad  faith.  From  such  an  instruction  the  jury  necessarily 
must  have  understood  that  plaintiff's  taking  the  note  with 
such  an  indorsement  was  some  evidence  properly  to  be  con- 
sidered by  them  as  bearing  on  the  question  of  his  good  faith 
and  notice  of  the  infirmitv.  We  do  not  think  it  was.  To 
hold  that  it  was  in  in  effect  to  hold  that  the  negotiable  char^ 
acter  of  the  instrument  is  to  that  extent  impaired. 

Because  of  this  error,  the  judgment  of  the  court  below  is 
reversed,  and  the  case  remanded  for  a  new  trial.  Costs  to 
the  appellant. 

FMCK,  C.  J.,  and  McCARTY,  J.,  concur. 


H.  L.  GFITFIN  COMPANY  v.  HOWELL,  Judge. 

No.   2110.    Decided   January  14,   1911    (113  Pac.   326). 

1.  Makdaitcis — ^RnuiTos  Review  able — Dissolution  op  Attachkeztt. 
A  ruling  hj  the  district  court  dissolving  an  attachment  is  not 
reviewahle  on  application  for  a  writ  of  mandate  to  compel  the 
district  court  to  reinstate  and  proceed  with  the  case.  (Page 
361.) 

t.  CouBTS — ^JuBiSDiCTioN — ^DETERMINATION.  A  couit  cannot  divest 
Itself  of  jurisdiction  by  erroneous  decision  that  it  has  no  juris- 
diction.   (Page  361.) 

3.  Action — ^Natuee — CJontbact  or  Tort.  A  complaint  stating  that 
plafbtiff  bought  goods  from  defendant,  who  agreed  to  properly 
load  them  for  shipment,  but  negligently  failed  to  do  so,  render- 
ing goods  unmarketable,  etc.,  states  an  action  on  contract  and 
not  in  tort     ((Page  361.) 

4.  Attachment — Basis.  An  attachment  rests  on  the  affidavit 
therefor  and  not  the  complaint     (Page  361.) 

5.  Attachment — Jurisdiction  of  Res — Basis.  The  court's  control 
over  the  res  in  attachment  arises  from  seizure  of  the  property 
under  the  writ    (Page  361.) 

6.  Attachment — ^Nature  or  Proceeding.  Attachment  against  per- 
sonalty is  in  the  nature  of  a  proceeding  in  rem,  and  also  of  an 
action  in  personam,     (Page  362.) 
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7.  Attachment — ^Nature.  If  defendant  In  attachment  is  served 
within  the  jurisdiction,  or  appears  generally,  the  proceeding  is 
In  the  nature  of  a  personal  action,  making  him  personally  liable, 
regardless  of  the  attachment     (Page  362.) 

8.  Attachment — ^Jurisdiction  or  Defendant.  Since  attachment 
does  not  bring  defendant  into  court,  its  object  being  to  give 
plaintiff  execution  against  the  thing  attached,  the  proceeding 
being  quasi  in  rem,  where  defendant  is  not  served  and  does 
not  appear,  the  judgment  cannot  go  beyond  the  property  at- 
tached.    (Page  362.) 

9.  Attachment — Dissolution — ^Effect.  Dissolution  of  an  attach- 
ment on  defendant's  special  appearance  does  not  divest  the 
court  of  jurisdiction  to  further  proceed.     (Page  362.) 

10.  Appearance — Special  Appearance — EJffect.  Special  appearance 
to  vacate  a  default  judgment  in  attachment  does  not  cure  any 
want  of  jurisdiction  when  the  judgment  was  entered,  but  is 
such  appearance  as  makes  the  judgment  binding,  unless  ap- 
pealed from,  after  a  decision  refusing  to  vacate  the  judgment 
(Page  363.) 

11.  Appearance — ^Acts  Constituting — ^Appeal.  Under  Comp.  Laws 
1907,  sec.  3745,  making  all  appeals  to  the  district  court  triable 
anew,  a  general  appeal  from  a  final  judgment  of  a  justice  or  a 
municipal  court  requires  trial  de  novo  on  the  merits  in  the 
same  manner  as  actions  originally  commenced  in  district  court, 
and  constitutes  a  general  appearance  conferring  jurisdiction. 
(Page  364.) 

12.  JtPsncES  OF  the  Peace — Appeal — ^Nature.  The  statutory  pro- 
vision that  on  appeal  to  the  district  court  either  party  may 
have  the  benefit  of  all  legal  objections  made  in  justice  court, 
does  not  make  a  general  appeal  to  the  district  court  a  mere 
proceeding  to  correct  errors,  since  that  would  conflict  with  the 
other  provision  that  such  appeal  shall  be  tried  de  novo,  (Page 
365.) 

13.  Mandamxtb — Subjects  of  Relief — ^Judicial  Proceedings.  Man- 
damus lies  to  compel  the  district  court  to  proceed  in  a  case  of 
which  it  has  acquired  jurisdiction  by  a  general  appeal  from  a 
municipal  court    (Page  366.) 

Application  by  the  H.  L.  GriflSn  Company  for  a  writ  of 
mandate  against  Hon.  J.  A.  Howell,  Judge  of  Second  Dis- 
trict Court,  in  and  for  Waber  County,  Utah. 

Writ  issued. 

/.  D.  Keen  for  plaintiff. 
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3f.  E.  Wilson  and  /.  2?.  Johnson  for  defendant. 

STRAUP,  J. 

An  application  is  here  made  for  a  writ  of  mandate.  The 
H.  L.  GriflBn  Company  on  the  10th  of  March,  1908,  filed 
a  verified  complaint  in  the  municipal  court  at  Ogden — a 
court  which,  for  all  purposes  of  this  proceeding,  may  be 
denominated  a  justice  court — against  George  A.  Vander- 
beck,  wherein  it  was  alleged  that  "the  plaintiiT  purchased 
from  the  defendant  one  car  load  of  onions  at  Toledo,  Ohio, 
and  paid  therefore  the  sum  of  four  hundred  and  eighty-seven 
dollars;  that  said  defendant  imdertook  and  agreed  to  load 
the  said  onions  in  a  car  and  to  properly  pack  them  so  that 
they  could  be  safely  transported  to  the  city  of  Ogden;  that 
said  defendant  carelessly  and  negligently  lined  said  car 
with  paper  and  failed  and  neglected  to  provide  proper  ventila- 
tion for  said  car,  by  reason  of  which  said  onions 
became  spoiled  and  unmarketable,"  to  plaintiffs  dam- 
age in  the  sum  of  two  hundred  dollars.  An  affi- 
davit for  attachment  was  filed,  wherein  it  was 
averred  that  the  defendant  was  indebted  to  the  plain- 
tiff in  the  sum  of  two  hundred  dollars  upon  a  contract,  and 
that  the  defendant  was  a  nonresident.  A  writ  of  attachment 
was  issued  and  property  of  the  defendant  consisting  of  money 
in  the  sum  of  two  hundred  and  ten  dollars  was  seized  at 
Ogden.  There  was  no  personal  service,  but  a  publication 
of  summons.  On  the  29th  of  June,  1908,  the  default  of  the 
defendant  was  entered  and  upon  the  evidence  adduced  on 
behalf  of  the  plaintiff  a  judgment  was  entered  against  the 
defendant  for  the  sum  of  two  hundred  dollars  and  eight  dol- 
lars and  seventy  cents  costs,  and  the  attached  property  pro- 
ceeded against  in  satisfaction  thereof.  On  the  22d  day  of 
July,  1908,  the  defendant  served  and  filed  a  written  motion 
and  notice,  in  which  he  stated  that  he  appeared  specially  for 
the  purpose  of  the  motion,  to  vacate  and  set  aside  the  judg- 
ment on  the  ground  that  the  court,  when  the  judgment  was 
entered,  had  no  jurisdiction  of  his  person  nor  of  his  property. 
The  motion  was  argued  by  counsel  for  the  respective  parties 
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and  by  the  court  denied  on  the  30th  day  of  July,  1908. 
Thereupon  the  defendant,  on  the  21st  day  of  October,  1908, 
took  a  general  appeal  to  the  district  court  "from  the  judg- 
ment therein  made,  and  entered  in  said  municipal  court  on 
the  29th  day  of  June,  1908,  in  favor  of  the  plaintiff  and 
against  the  defendant,  and  from  the  whole  thereof."  After 
the  papers  had  been  transmitted  to  the  district  court  the  de- 
fendant, on  the  16th  day  of  December,  1908,  served  and  filed 
a  written  motion  and  notice  (again  stating  he  appeared  spe- 
cially for  the  motion)  to  discharge  the  attachment  theretofore 
issued  by  the  municipal  court,  on  the  ground  that  it  was  im- 
properly and  irregularly  issued,  in  the  particular  that  the 
action  was  not  one  upon  ^sontract,  express  or  implied,  but  in 
tort,  "as  is  shown  by  the  complaint  in  said  action.''  This 
motion  was  argued  and  submitted  to  the  court  on  the  9th  day 
of  January,  1909.  On  the  18th  day  of  November,  1909, 
the  district  court  not  only  discharged  the  attachment,  but 
also  dismissed  the  action  and  refused  to  further  proceed  with 
the  case.  The  plaintiff  thereupon  applied  to  this  court  for 
a  writ  of  mandate  to  compel  the  district  court  to  reinstate 
the  case  and  to  proceed  with  it,  and  also  to  reinstate  the  at- 
tachment. 

The  district  court  evidently  proceeded  on  the  theory  that 
in  the  complaint  a  cause  of  action  in  tort  and  not  on  con- 
tract was  alleged ;  and  since  the  statute  permitted  an  attach- 
ment of  property  to  satisfy  an  indebtedness  or  demand  on 
contract  only,  and  not  in  tort,  the  municipal  court  was  not 
authorized  to  issue  the  attachment,  and  for  that  reason  the 
district  court  dissolved  it.  It  then  dismissed  the  action  on 
the  theory  that  since  there  was  no  service  on  the  defendant 
within  the  jurisdiction  of  the  court,  and  no  appearance 
made  by  him  before  judgment,  a  seizure  of  property  of  the 
defendant  within  the  jurisdiction  of  the  court  upon  a  writ 
of  attachment  properly  issued  on  an  indebtedness  or  demand 
on  contract  was  essential  to  confer  jurisdiction  on  the  mimici- 
pal  court  to  proceed  and  render  a  judgment,  which  proceed- 
ing in  such  case  became  a  proceeding  in  rem,  and  since  the 
municipal  court  improperly  issued  the  writ,  and  was  with- 
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out  jurisdiction  to  render  a  judgment,  no  jurisdiction  was 
conferred  on  the  district  court  by  the  appeal;  that  if  juris- 
diction was  conferred,  it  was  lost  when  the  district  court 
dissolved  the  attachment,  the  proceeding  being  one  in  rem; 
that  the  court  was  then  without  jurisdiction  to  further  pro- 
ceed in  the  action  because  it  had  no  jurisdiction  of  the  per- 
son of  the  defendant,  notwithstanding  the  general  appeal, 
80  as  to  render  a  personal  judgment  against  him ;  and  that 
even  though  it  had  acquired  such  jurisdiction,  still  the  dis- 
trict court  was  not  authorized  to  convert  the  proceeding 
characterized  in  rem  in  the  municipal  court  into  an  action 
in  personam  in  the  district  court. 

The  ruling  made  by  the  district  court  dissolving  the  at- 
tachment is  not  reviewable  by  us,  on  a  proceeding  1,  2 
of  this  kind,  except  to  the  extent  in  which  jurisdic- 
tional matters  may  be  involved.  A  court  having  conferred 
upon  it  jurisdiction  may  not  divest  itself  of  jurisdiction  not 
depending  upon  facts,  by  an  erroneous  decision  on  matters 
of  law  that  it  has  no  jurisdiction.  The  complaint  in  the 
municipal  court,  though  brief  and  somewhat  incomplete  in 
some  particulars,  yet  characterized  the  action  as  one 
on  contract  and  not  in  tort.     But  in  considering  the  3 

jurisdictional  matters  in  that  respect  we  think  too 
much  stress  was  laid  on  the  complaint.     To  entitle  a  plain- 
tiff to  a  writ  of  attachment,  the  nature  and  amount  of  the 
indebtedness,  whether  upon  a  judgment  or  a  contract  express 
or  implied,  are  required  to  be  stated  in  an  affidavit  to  be 
filed  by  him  or  in  his  behalf.     An  affidavit  was  filed  on  be- 
half of  the  Griffin  Company  in  which  were  stated  the  amount 
of  the  indebtedness,  and  its  nature  to  be  on  contract.     To 
what  extent  a  verified  complaint  may  be  looked  to  for  the 
purpose  of  disputing  or  aiding  averments  in  the  affidavit 
need  not  now  be  considered.     It  may  be  that  a  variance  be- 
tween essential  averments  of  the  affidavit  and  the  com- 
plaint may  support  a  plea  in  abatement  or  a  mo-     4,  5 
tion  to  dissolve  the  attachment.     But  it  is  the  aver- 
ments of  the  affidavit,  not  the  complaint^  which  con- 
fer the  power  to  issue  the  writ ;  and  it  is  the  seizure  of  prop- 
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erty  of  the  defendant  under  the  writ  and  within  the  juris- 
diction of  the  court  which  gives  it  control  over  the  res  and 
the  power  to  proceed  against  it.  Of  course  to  authorize  the 
<X)urt  to  properly  deal  with  and  dispose  of  it,  there  must 
also  be  a  complaint,  as  in  an  action  in  personcum,  and  also 
service  or  publication  of  summons  as  by  the  statute  provided. 
But  that  which  authorizes  the  seizure  of  the  property  and 
which  brings  the  res  into  court  and  gives  it  control  of  it,  is 
the  aflSdavit  and  writ,  not  the  complaint. 

A  proceeding  to  enforce  the  payment  of  a  debt  or  demand 
by  attachment  against  the  defendant's  personal  prop- 
erty within  the  jurisdiction  of  the  court  partakes  6,  7 
in  its  nature  and  character  of  a  proceeding  in  rem 
and  also  of  an  action  in  personam.  If  the  defendant  is 
served  within  the  jurisdiction,  or  appears  generally,  the  pro- 
eeeding  is  in  the  nature  of  a  personal  action.  He  is  liable 
in  such  case  to  a  personal  judgment,  if  the  indebtedness  is 
established,  irrespective  of  the  property  seized,  with  the 
added  incident  that  the  property  attached  remains  liable 
under  the  control  of  the  court  to  answer  to  the  demand  es- 
tablished against  the  defendant  by  the  final  judgment  of  the 
court.  If  there  be  no  such  service  or  appearance  of  the  de- 
fendant, then  the  proceeding  is  in  its  nature  in  rem,  or,  more 
accurately  speaking,  quasi  in  rem,  the  only  effect  of  which 
is  to  subject  the  property  attached  to  the  payment  of  the  de- 
mand which  the  court  may  find  to  be  due  to  the  plaintiff. 
The  attachment  does  not  bring  the  defendant  into  court 
Its  object  is  to  give  the  plaintiff  execution  against 
the  thing  attached.     And  where  there  is  no  service  8 

within  the  jurisdiction,  and  no  appearance,  the  judg- 
ment, of  course,  cannot  go  beyond  the  property  attached. 
The  proceeding  in  such  case  being  against  the  proi>erty,  if 
the  attachment  be  set  aside  the  res  is  gone;  and  if  there  be 
no  service  or  appearance,  the  jurisdiction  of  the  court 
to  further  proceed  is  also  gone.     If,  however,  the  9 

defendant  has  been  served,  or  has  generally  appeared 
in  the  case,  its  jurisdiction  is  retained  though  the  attachment 
is  dissolved.    These  views  are  statements  of  mere  elementary 
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principles  and  are  supported  by  the  following  authorities 
and  cases:  Brown  on  Jurisdiction,  sections  69,  71,  72; 
Bailey  on  Jurisdiction,  sections  220,  221;  Cooper  v.  Rey- 
nolds, 10  Wall.  308,  19  L.  Ed.  931 ;  Freeman  v.  Alderson, 
119  U.  S.  185,  7  Sup.  Ct  166,  30  L.  Ed.  372;  Pennoyer 
V.  Neff,  96  U.  S.  714,  24  L.  Ed.  565. 

From  what  has  been  said  by  us  it  necessarily  follows  that 
the  municipal  court  had  jurisdiction  to  issue  the  attachment 
and  to  render  the  judgment  which  was  rendered  by  it. 
When  the  defendant  took  the  general  appeal  from  that  judg- 
ment to  the  district  court,  undoubtedly  that  court  acquired 
whatever  jurisdiction  was  possessed  by  the  municipal  court. 
When  it  dissolved  the  attachment  its  power  to  proceed 
against  the  property  was  gone.  Here,  then,  is  it  strenously 
asserted  that  since  the  action  was  in  rem  and  the  res  gone, 
the  jurisdiction  of  the  court  to  further  proceed  in  the  case 
was  also  gone,  it  being  urged  that  the  defendant's  appearing 
in  the  municipal  court  and  seeking  to  set  aside  the  judgment, 
and  subsequently  taking  a  general  appeal  from  the  judg- 
ment and  the  whole  thereof  to  the  district  court,  did  not  con- 
stitute such  an  appearance  in  the  case  as  to  give  the  district 
court  jurisdiction  of  his  person  so  as  to  render  a  personal 
judgment  against  him.  If  that  be  true,  then  the  district 
court  divested  itself  of  jurisdiction  by  an  erroneous  decision 
involving  jurisdiction  not  depending  upon  facts,  but  solely 
upon  a*  misconception  of  the  character  of  the  complaint  and 
of  the  law.  But  the  dissolution  of  the  attachment,  whether 
right  or  wrong,  did  not  divest  the  court  of  jurisdiction  to 
further  proceed.  The  defendant's  appearance  in  the  munici- 
pal court  seeking  to  set  aside  the  judgment  was  denominated 
by  him  a  special  appearance  only  for  such  purpose.  Of 
course,  such  an  appearance  would  not  relate  back  and  cure 
any  want  of  jurisdiction  which  might  have  existed 
at  the  time  of  the  entering  of  the  judgment.  Still,  10 
it  was  such  an  appearance  in  the  case  as  would  render 
the  judgment  binding  upon  him,  tmless  appealed  from,  after 
the  decsision  of  the  court  refusing  to  set  aside  the  judgment 
on  the  defendant's  motion,  though  there  was  a  want  of  juris- 
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diction  of  his  person  when  the  judgment  was  entered.  And 
it  has  been  held  that  an  appeal  taken  even  to  a  reviewing 
court  after  such  an  appearance  and  refusal  to  set  aside  a 
judgment  for  want  of  jurisdiction  of  the  person  constitutes 
a  general  appearance,  in  the  sense  that,  on  reversal  and  re- 
mand to  the  trial  court,  the  defendant  was  in  court  for  the 
purpose  of  further  proceedings,  without  any  further  steps 
to  bring  him  into  court,  even  though  the  judgment  was  re- 
versed on  the  ground  that  the  trial  court  had  not  acquired 
jurisdiction  of  the  person  of  the  defendant  when  the  judg- 
ment was  rendered.  (3  Cyc.  611 ;  Park  v.  Highee,  6  Utah, 
414,  24  Pac.  524.)  It  is  not  necessary  to  determine  whether 
such  an  appearance  in  the  municipal  court  was  sufficient  to 
constitute  a  general  appearance  so  as  to  confer  jurisdiction 
of  the  pefton.  We  are  of  the  opinion  that  the  general  appeal 
from  the  whole  of  the  judgment  to  the  district  court,  thereby 
transferring  the  whole  case  from  the  municipal  court  to  the 
district  court  there  to  be  tried  anew,  constituted  a  general 
appearance  in  the  case,  and  conferred  jurisdiction  on  the  dis- 
trict court  to  render  a  personal  judgment  against  the  defend- 
ant. In  an  appeal  taken  to  a  reviewing  court  to  de- 
termine the  case  upon  errors  of  law  committed  by  the  munici- 
pal court  it  might  well  be  that  the  appeal  taken  would  confer 
no  greater  jurisdiction  of  his  person  on  the  appellate  court 
than  was  possessed  by  the  municipal  court ;  and  in  the  event 
of  a  reversal  and  remand  of  the  case  for  want  of  jurisdiction 
of  the  person  to  render  the  judgment,  the  defendant  would 
only  be  in  court  for  the  purpose  of  further  proceedings  on 
remittitur.  But  under  our  statute  (Comp.  Laws  1907,  sec- 
tion 3746),  it  is  provided  that  "all  cases  appealed  to  the  dis- 
trict court  shall  be  heard  anew  in  said  court,'*  and  that  plead- 
ings in  the  district  court  may  be  amended  in  all  re- 
spects in  the  same  maimer  and  upon  the  same  terms  11 
as  provided  for  the  amendment  of  pleadings  in  cases 
originally  commenced  in  the  district  court.  Under  such  a 
statute  a  general  appeal  from  a  final  judgment  of  a  justice 
or  municipal  court  to  the  district  court  invokes  the  jurisdic- 
tion of  the  latter  court  to  a  trial  de  novo  of  the  cause  on 
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the  merits  in  the  same  manner  as  actions  originally  com- 
menced in  the  district  court,  and  constitutes  a  general  ap- 
pearance in  the  case,  and  confers  jurisdiction  of  the  person 
on  that  court.  (3  Cyc.  510;  4  Enc.  L.  &  P.  1038;  2  Enc. 
PI.  &  Pr.  614.) 

What  was  the  jurisdiction  here  invoked  by  the  general  ap- 
peal of  the  defendant?  To  merely  try  and  determine  the 
question  whether  the  attachment  was  properly  issued  and 
the  property  lawfully  seized?  If  the  district  court  should 
have  held  against  the  defendant  on  that  question,  was  he  not 
also  entitled  to  have  fully  tried  and  determined  the  question 
of  indebtedness,  and  his  personal  obligation  and  liability 
with  respect  to  it  ?  We  think  so.  By  the  taking  of  such  an 
appeal  he  caused  the  judgment  of  the  municipal  court  to  be 
vacated  and  the  whole  case  transferred,  and  the  pleadings, 
all  notices,  motions,  and  other  papers  filed  in  the  case,  and 
a  certified  copy  of  the  docket,  transmitted  to  the  district 
court  there  to  hear  and  try  the  whole  case  de  novo.  We  need 
not  now  inquire  into  the  question  of  whether  the  defendant 
under  the  statute  could  have  taken  a  special  appeal  on  a 
question  of  law  alone  as  may  be  done  under  the  California 
statutes,  nor  as  to  the  effect  of  such  an  appeal  with  respect 
to  an  appearance,  nor  the  questions  to  be  tried  and  determined 
on  that  kind  of  an  appeal,  for  such  an  appeal  was 
not  taken.  Nor  is  it  necessary  to  determine  the  effect  1 2 
to  be  given  the  further  provision  of  the  statute  that 
"in  the  district  court  either  party  may  have  the  benefit  of 
all  legal  objections  made  in  the  justice  court,*'  except  to  say 
that  it  does  not  mean  what  is  contended  for,  having  the  effect 
of  making  a  general  appeal  to  the  district  court  a  mere  pro- 
ceeding in  error  conferring  upon  the  district  court  the  power 
to  review  and  correct  errors.  To  so  construe  that  provision 
of  the  statute  renders  it  in  direct  conflict  with  the  other  pro- 
vision that  "all  cases  appealed  to  the  district  court  shall  be 
heard  anew  in  said  court."  Any  further  construction  of  it  is 
unnecessary  to  this  decision.  The  ruling  which  the  munici- 
pal court  made  refusing  to  set  aside  the  judgment  was  not 
presented  to  the  district  court,  and,  besides,  the  effect  of  such 
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ruling  was  entirely  removed  when  the  general  appeal  was 
taken  which  itself  not  only  set  aside  and  vacated  the  judg- 
ment in  the  municipal  court,  but  also  transferred  the  whole 
case  to  the  district  court.  The  defendant,  by  thus  taking  the 
general  appeal  and  invoking  the  jurisdiction  of  the  court 
upon  the  merits,  must  be  held  to  have  made  a  general  appear- 
ance in  the  case,  and  thereby  conferred  jurisdiction  of  his 
person  on  that  court,  whose  legal  duty  it  was  to  pro- 
ceed with  the  trial;  and,  upon  a  refusal,  mandamus  13 
will  lie  to  compel  the  court  to  do  so.  {Acker  v.  Superior 
Court,  68  Cal.  246,  9  Pac.  109,  10  Pac  416.) 

In  this  view  of  the  case  the  seizure  and  control  of  property 
of  the  defendant  was  not  essential  to  the  jurisdiction  of  the 
district  court  to  proceed.  It  undoubtedly  had,  as  did  the 
municipal  court  have,  jurisdiction  of  subject-matter,  and  it 
by  the  general  appearance  having  acquired  jurisdiction  of 
the  person  of  the  defendant,  its  jurisdiction  to  proceed  did 
not  depend  upon  the  ruling  dissolving  the  attachment 
Such  ruling,  under  such  circumstances,  constituted  mere 
error  not  reviewable  and  not  capable  of  correction  in  this 
proceeding.  Our  mandate,  therefore,  will  not  issue  to  rein- 
state the  attachment.  It  will,  however,  issue  to  reinstate  the 
case  and  to  require  the  district  court  to  assume  jurisdiction 
and  to  proceed  with  the  cause.  It  is  so  ordered.  No  costs 
allowed. 

FEICK,  C.  J.,  and  McOAKTY,  J.,  concur. 
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NILES  et  aL  v.  UNITED  STATES  OZOCEEITE 
COMPANY  et  al. 

No.  2167.    Decided  January  17,  1911   (113  Pac.  1038). 

1.  Bills  and  Notes — Consideration — Pbbsumption.  When  a  note 
is  negotiable,  it  is  presumed  to  be  baaed  on  a  good  and  valid 
consideration.     (Page  370.) 

2.  FkAUD — Presumptions.  A  court  of  equity  cannot  presume  that 
corporate  officers  were  guilty  of  fraud  in  issuing  notes  and 
trust  deeds  to  themselves  and  other  servants  for  money 
advanced  and  for  services,  where  their  acts  are  open  to  a  reason- 
able explanation.    (Page  371.) 

8.  Corporations— Fraud— Evidence.  In  an  action  on  notes  and  ta 
foreclose  a  trust  deed  given  for  money  advanced  and  for  serv- 
ices to  employees  and  officers  of  a  corporation,  evidence  held 
insufficient  to  show  such  fraud  on  the  part  of  the  payees  as  ta 
vitiate  the  notes  and  trust  deed.     (Page  372.) 

Appeal  from  District  Court,  Fourth  District;  Hon.  J, 
E.  Booth,  Judge. 

Action  by  Milton  C.  Niles,  trustee,  and  another,  against 
the  United  States  Ozocerite  Company  and  others. 

Judgment  for  defendants.     Plaintiffs  appeal* 

Reversed  ai^d  remanded^  with  dibegtions. 

M.  E.  Wilson  for  appellants. 

Clinton  Reed  for  respondents. 

FRICK,  C.  J. 

This  is  an  action  in  equity  to  recover  judgment  on  thirty 
promissory  notes  and  to  foreclose  a  trust  deed  or  mortgage, 
which  was  given  to  secure  said  notes.  The  notes  were  made 
and  delivered  in  the  name  of  the  United  States  Ozocerite 
Company,  hereafter  styled  "company,*'  to  a  large  number 
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of  payees,  as  evidence  of  the  several  amounts  ranging  from 
twenty-five  dollars,  the  lowest,  to  one  thousand,  two  hundred 
dollars,  the  highest,  which,  it  is  contended,  were  owing  by 
said  company  to  the  payees.  The  trust  deed  was  by  said 
company  made  and  delivered  to  the  appellants  as  trustees 
for  all  of  the  payees  of  said  notes,  and  was  given  to  secure 
the  payment  thereof.  The  notes  were  dated  at  different 
times,  commencing  with  the  16th  day  of  October,  1907,  and 
ending  with  the  4th  day  of  January,  1908.  Most  of  the 
notes  became  due  and  payable  on  January  16,  and  the  re- 
mainder on  February  1,  1908.  The  trustees  commenced 
the  action,  and  in  their  complaint  substantially  stated  the 
facts  just  referred  to. 

The  company  filed  an  answer,  in  which,  after  admitting 
its  corporate  capacity,  it,  in  substance,  denied  that  the  afore- 
said notes  were  for  a  valuable  consideration,  or  at  all  executed 
and  delivered  to  said  payees,  and  further  denied  that  said 
company  executed  or  authorized  the  execution  and  delivery 
of  the  trust  deed  to  said  trustees.  This  answer  was  verified 
by  one  John  A.  Voorhees,  a  stockholder  of  said  company. 
Said  Voorhees  also  intervened  in  said  action,  and  in  his 
pleadings  practically  set  up  the  same  defense  to  said  notes 
and  trust  deed  that  the  company  had  set  up  in  its  answer. 
There  were  also  some  averments  contained  in  the  pleadings 
of  said  Voorhees,  whereby  he  charged  that  a  conspiracy 
existed  on  the  part  of  the  payees  of  said  notes  to  defraud 
said  company  in  obtaining  the  same,  and  that  some  of  said 
payees  were  officers  of  said  company  when  said  notes  and 
trust  deed  were  executed.  There  were  also  other  parties 
who  interevened  in  the  action,  who  sought  and  were  given 
the  relief  prayed  for ;  but  what  was  done  in  that  r^ard  is  not 
assailed  on  this  appeal,  and  hence  requires  no  further  con- 
sideration. 

Upon  substantially  the  foregoing  issues  a  trial  was  had 
to  the  court,  resulting  in  findings  which,  so  far  as  material 
to  this  appeal,  in  substance  are :  That  all  of  the  promissory 
notes  and  the  trust  deed  before  mentioned  "were  executed 
by  persons  acting  as  officers  of  the  defendant  United  States 
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Ozocerite  Company,"  and  "that  in  issuing  said  notes  and 
said  trust  deed,  the  persons  who  were  acting  as  directors  of 
said  United  States  Ozocerite  Company,  took  an  unfair  ad- 
vantage of  the  knowledge  they  had  possessed  of  the  United 
States  Ozocerite  Company,  and  the  said  persons  were  neither 
equitably  nor  of  right  entitled  to  issue  said  notes  or  to  give 
said  mortgage  or  trust  deed  to  secure  the  same;  that  their 
action  in  so  doing  was  fraudulent,  and  constituted  a  fraud 
on  the  said  United  States  Ozocerite  Company  and  the  stock- 
holders thereof,  and  that  the  action  of  said  directors  in  issu- 
ing said  notes  and  trust  deed  was  the  result  of  a  fraudulent 
confederation  of  said  persons  so  acting  as  directors,  owning 
less  than  one-half  of  the  stock  of  said  corporation,  to  cheat 
and  defraud  said  United  States  Ozocerite  Company  and  the 
said  John  A.  Voorhees  and  his  associates."  There  are  no 
other  specific  findings  of  facts.  There  are  some  general 
findings,  however,  to  the  effect  that  certain  allegations  con- 
tained in  the  pleadings  are  true,  and  that  others  therein 
contained  are  untrue. 

Upon  these  findings  the  court  made  conclusions  of  law 
that  the  company  and  said  Voorhees  "are  entitled  to  a  decree 
of  this  court  canceling  and  declaring  void  the  promissory  note* 
sued  on,"  and  also  a  "decree  .  .  .  canceling  and  declaring 
void  the  trust  deed  made  to  secure  said  promissory  notes." 
A  decree  in  accordance  with  the  findings  and  conclusions  as 
aforesaid  was  duly  entered.  The  court  in  said  decree  not 
only  canceled  said  notes  and  trust  deed,  but,  without  finding 
that  said  notes  were  without  consideration  and  not  based 
upon  valid  claims,  refused  the  relief,  with  the  proviso,  how- 
ever, that  the  payees  of  said  notes  may  commence  action 
against  said  company  for  any  claims  they  might  have  against 
it  The  trustees  appeal  from  the  judgment  and  decree  to  the 
extent  only  that  said  decree  declared  said  notes  and  trust 
deed  invalid. 

There  are  practically  two  questions  presented  for  review: 

(1)  Are  the  findings  sustained  by  sufficient  evidence  ?  and 

(2)  do  the  findings  support  the  conclusions  of  law  and  judg- 
38  Utah— 24 
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ment?  Even  these  two  questions  blend  and  may  be  con- 
sidered together.  The  evidence,  documentary  and  oral,  ad- 
duced at  the  trial  is  very  voluminous,  and  much  is  contained 
in  the  record  which,  in  our  judgment,  is  entirely  imma- 
terial to  the  questions  to  be  determined,  as  aforesaid.  In 
view  that  the  findings,  in  our  judgment,  cannot  be  sustained 
for  want  of  evidence  to  support  them,  it  becomes  impracti- 
cable to  set  forth  all  of  the  evidence,  or  even  to  make  a  con- 
densed statement  thereof.  To  attempt  this  would  be  like 
copying  the  contents  of  an  entire  volume,  for  the  purpose  of 
showing  that  it  does  not  contain  certain  matters.  We  shall 
therefore  only  in  a  general  way,  and  as  briefly  as  possible, 
give  our  reasons  why  the  decree  as  against  the  appellants 
cannot  be  sustained. 

The  notes  sued  on  were  all  negotiable  in  form,  and 
thus  were  presumed  to  be  based  upon  a  good  and  1 

valid  consideration.  But,  in  addition  to  this,  counsel 
for  the  company  produced  a  witness  (one  of  the  payees) 
from  whose  testimony  it  affirmatively  appears  that  the  thirty 
notes  covered  by  the  trust  deed  aggregated  nine  thousand, 
three  hundred  and  ten  dollars.  The  witness  went  into  detail, 
and,  so  far  as  he  was  required  to  explain,  he  testified  that 
of  the  whole  amount  the  company  received,  either  in  cash 
or  services  rendered  to  it,  the  sum  of  six  thousand,  nine 
hundred  and  twenty-five  dollars.  As  to  the  remaining  two 
thousand,  three  hundred  and  eighty-five  dollars,  he  made  no 
detailed  statement.  The  only  apparent  reason,  however, 
for  not  doing  so,  was  that  he  was  not  questioned  with  regard 
thereto.  The  witness  did,  however,  in  general  terms,  testify 
— and  this  is  not  disputed — that  the  company  did  receive 
full  consideration  for  the  whole  of  the  claims.  Some  of  the 
money,  in  some  instances,  had  been  advanced  to  the  payees 
or  by  some  others  who  had  assigned  their  claims  to  the  payees 
some  time  before  the  notes  were  given.  The  witness  also 
went  into  some  detail  with  respect  to  the  reasons  why  cer- 
tain transactions  were  had,  and,  to  some  extent,  at  least,  ex- 
plained the  causes  for  the  internal  dissensions  of  the  stock- 
holders, of  which  there  appears  to  have  been  a  great  deal, 
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and  why  some  of  them  advanced  money  to  the  company,  and 
why  others  did  not.  There  is  not  a  word  of  direct  evidence 
which  in  any  way  impeaches  or  contradicts  the  testimony  of 
this  witness  or  the  books  of  the  company,  which  the  witness 
had  before  him,  and  the  entries  in  which  he  fully  explained. 

I^either  the  company  nor  the  intervener,  Voorhees,  made 
the  slightest  attempt  to  impeach  the  consideration  for  the 
notes,  but  they  insisted,  and  now  insist,  that,  in  view  of  cer- 
tain suspicious  circumstances  to  which  they  point,  and  be- 
cause some  of  the  payees  were  officers  of  the  company  when 
the  notes  were  made,  therefore  the  court  should  not  recog- 
nize the  notes  and  trust  deed  as  valid.  While,  in  the  ab- 
sence of  an  explanation,  there  are  some  circumstances  dis- 
closed by  the  evidence  which  might  lead  one  to  suspect  that 
the  officers  of  the  company  were  not  as  careful  of  its  inter- 
ests as  they  should  have  been  under  all  the  circumstances, 
yet  practically  all  of  the  circumstances  point  as  much  to  the 
want  of  good  judgment  on  the  part  of  the  officers  as  they 
do  to  a  desire  on  their  part  to  injure  the  company. 
Such  being  the  case,  and  especially  where  a  reason-  2 

able  explanation  is  made,  a  court  of  equity  cannot 
presume  that  the  officers  were  guilty  of  fraud.  It  is  evident 
from  the  whole  record  that,  if  the  company  had  been  prosper- 
ous, or  if  the  payees  of  the  notes  had  been  willing  to  receive 
treasury  stock  of  the  company  for  their  claims  at  such  a 
price  as  the  minority  stockholders  placed  thereon,  no  one 
would  have  seriously  complained  of  the  claims  preferred 
by  the  payees.  The  mere  fact  that  the  company's  business 
proved  unsuccessful,  and  that  to  pay  the  claims  might  seri- 
ously affect  its  credit  and  standing,  does  not  make  the  diams 
dishonest,  nor  confer  power  upon  a  court  of  equity  to  declare 
them  so.  It  is  quite  evident  that  the  court  could  not  discover 
any  specific  acts  of  fraud,  or  it  would  have  so  found. 

Moreover,  in  view  of  what  has  been  said,  the  courts  find- 
ings, expressed  as  they  are  in  the  form  of  conclusions,  are 
entirely  too  meager  to  sustain  a  judgment  or  decree  canceling 
the  notes  and  trust  deed.  Nor  can  we  see,  as  against  the 
company  and   Voorhees,  at  least,  why  the  payees  of  the  notes 
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are  not  entitled  to  receive  pay  for  the  services  rendered  and 
for  the  cash,  or  its  equivalent,  advanced  by  them  to  the  com- 
pany. Nor  is  it  made  apperant,  if  they  had  valid  claims, 
why  they  should  not  have  them  secured  by  the  company.  If 
the  claims  of  the  payees  in  the  notes  came  in  conflict  with 
creditors  of  the  company,  who  were  strangers  to  it,  a  different 
question  might  arise,  and  a  court  of  equity,  in  view  of  the 
relationship  existing  between  the  payees  and  the  company, 
would,  no  doubt,  take  care  not  to  postpone  a  creditor's 
claim  to  that  of  an  officer,  unless  the  latter's  claim  were 
shown  to  be  more  equitable  than  the  former's.  As  between 
teh  company  or  Voorhees,  however,  and  the  payees,  the  pay- 
ees, so  far,  at  least,  as  this  record  discloses,  have  the  equities 
in  their  favor.  Nor  is  there  any  question  that,  in  view  of 
the  evidence  and  findings  of  the  court,  the  officers  who  made 
the  notes  and  trust  deed  had  not  ample  authority  to  execute 
them  on  behalf  of  the  company.  If,  therefore,  there  is  no 
fraud,  or  some  act  or  omission  on  the  part  of  the  payees 
amounting  to  a  fraud,  then  the  court  must  enforce  the  notes 
the  same  as  it  would  enforce  any  other  corporate  obligation. 

From  a  careful  examination  of  the  entire  evi- 
dence, we  have  been  unable  to  discover  anything  3 
which,  as  between  parties  to  this  action  at  least, 
would  vitiate  the  notes  or  the  trust  deed  sued  on.  The  find- 
ings and  conclusions  of  law  and  the  decree,  in  so  far  as  they 
affect  the  claims  covered  by  the  notes  and  trust  deed,  are 
therefore  set  aside  and  reversed,  and  the  cause  is  remanded, 
to  the  district  court,  with  directions  to  make  findings  and 
conclusions  of  law  in  accordance  with  the  views  herein  ex- 
pressed, and  to  enter  a  judgment  and  decree  of  foreclosure, 
and  to  grant  the  relief  prayed  for  by  the  appellants  in  their 
complaint.  In  so  far  as  the  present  decree  of  the  court  is 
not  in  conflict  with  the  foregoing,  and  in  so  far  as  it  does 
not  affect  the  right  of  appellants  to  have  judgment  on  the 
notes  and  a  foreclosure  of  the  trust  deed,  the  present  decree 
shall  remain  as  it  now  is.  Appellants  to  recover  costs  on 
this  appeal. 

McCARTY  and  STRAUP,  JJ.,  concur. 
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MTJEDOCK  V.  MURDOCK,  County  Treasurer,  et  aL 

No.  2149.    Decided  January  17,  1911  (113  Pac.  330). 

1.  Taxation — Pebsonal  Pbopebtt — Ltoal  Assessment — Taxes- 
Construction — ^"Owned" — Statute.  Const.,  art.  13,  section  10, 
proYides  that  all  persons  In  the  state  shall  be  subject  to  taxation 
on  the  real  and  personal  property  "owned"  or  used  by  them 
within  the  territorial  limits  of  the  authority  levying  the  tax, 
and  Laws  1896,  c.  129,  section  13  (Comp.  Laws  1907,  section 
2515),  declares  that  aU  of  the  taxable  property  must  be  assessed 
in  the  county,  city,  or  district  in  which  it  is  situated.  Held, 
that  the  word  "owned,"  as  used  in  the  constitutional  provision, 
does  not  mean  that  the  property  was  owned  where  the  owner 
thereof  necessarily  resides,  but  that  personal  property  must  be 
considered  according  to  the  legislative  construction  of  the  term 
to  be  "owned"  where  it  is  situated,  and  hence,  where  a  band 
of  sheep  had  never  been  within  the  territorial  limits  of  a  city 
during  the  period  for  which  taxes  were  assessed,  they  were  not 
taxable  there.     (Page  376.) 

2.  Taxation — ^Answer — General  Denial — ^Waiver.  Where,  in  a 
suit  to  recover  personal  taxes  alleged  to  have  been  paid  under 
protest,  defendant  city  filed  a  general  denial,  but  at  the  trial 
did  not  contest  the  truth  of  the  facts  with  respect  to  payment 
of  the  taxes  under  protest,  insisting,  instead,  that  such  facts 
did  not  in  legal  effect  amount  to  a  payment  under  protest,  the 
denial  amounted  to  a  waiver  of  formal  proof  of  the  fact  of  pro* 
test     (Page  378.) 

3.  Taxation — Payment  Under  Protest — F6rm.  Under  Comp.  Laws 
1907,  section  2684,  authorizing  the  payment  of  taxes  claimed  to 
be  illegal  under  protest  and  a  suit  to  recover  the  same,  without 
prescribing  the  form  of  protest,  it  is  not  required  that  the  pro- 
test be  in  writing  or  in  any  particular  form,  it  being  sufficient  if 
the  payment  is  made  under  an  oral  protest  given  to  the  collector 
at  the  time  of  payment,  and  by  him  entered  or  noted  on  the 
record.     (Page  379.) 

Appeal  from  District  Court,  Fourth  District;  Hon.  J. 
E.  Booth,  Judge. 

Action  by  James  S.  Murdock  against  Lavina  Murdock, 
Treasurer  of  Wasatch  County,  and  others,  to  recover  certain 
taxes  paid  under  protest. 
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Judgment  for  plaintiff.    Defendant,  Heber  City,  appeals. 

Affibmed. 

J.  H.  McDonald,  H.  J.  Dininny  and  Robert  Anderson 
for  appellant. 

A.  G.  Hatch  for  respondent 

FMCK,  C.  J. 

The  respondent  bronght  this  action  pursuant  to  the  pro- 
visions of  section  2684,  Comp.  Laws  1907,  to  recover  from 
the  defendants  Lavina  Murdock,  as  treasurer  of  Wasatch 
County,  Utah,  and  from  Heber  City,  a  municipal  corporation 
of  said  county,  the  amount  stated  in  his  complaint,  upon 
the  ground  that  said  amount  was  paid  to  said  Lavina  Mur- 
dock as  treasurer  under  protest  for  municipal  taxes  levied 
by  said  city  for  the  year  1909,  which  taxes,  it  is  allied, 
were  illegal  and  void  because  the  sheep  upon  which  all  of 
said  taxes  were  levied  at  no  time  were  within  the  corporate 
limits  of  said  Heber  City.  The  defendant  Lavina  Murdock 
appeared  in  the  action  and  filed  her  answer  to  the  complaint 
In  her  answer,  among  other  things,  she  admitted  that  she 
collected  from  the  respondent  and  others  who  had  for  the 
purposes  of  the  suit  assigned  their  claims  to  him  the  sum  of 
eight  hundred  and  seventy-two  dollars  and  forty-seven  cents; 
that  she  collected  the  said  sum  as  taxes  which  were  levied 
by  Heber  City  for  municipal  purposes  for  the  year  1909 
upon  a  certain  number  of  sheep,  stating  the  number ;  that  said 
sum  of  money  was  paid  by  the  parties  paying  the  same  under 
oral  protest  made  at  the  time,  and  such  protest  she  at  such 
time  entered  upon  the  records  of  said  county;  that  she  re- 
ceived, and  is  now  holding,  all  of  said  money  so  paid  as 
aforesaid  as  treasurer  of  said  county  in  trust,  and  is  ready 
and  willing  to  pay  the  same  in  court,  or  to  make  such  disposi- 
tion thereof  as  the  court  may  direct.  Heber  City  also  ap- 
peared, and  in  its  answer  to  the  complaint  admitted  that  the 
respondent  and  his  assignors  had  paid  the  amount  aforesaid 
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to  said  Murdock  as  treasurer  for  taxes  levied  by  said  Heber 
City  for  municipal  purposes  for  the  year  1909,  that  said  taxes 
were  levied  on  certain  sheep  for  said  year,  and  that  none 
of  said  sheep  during  said  year  were  within  the  territorial 
limits  of  said  Heber  City.  The  allegation  that  the  taxes 
were  paid  under  protest  was  denied  as  hereafter  stated.  The 
answer  of  Heber  City  also  contains  some  affirmative  matter 
which  under  the  view  we  entertain  of  the  case  it  is  unneces- 
sary to  notice,  except  to  state  that  it  was  averred  therein 
that  the  respondent  and  his  assignors  during  all  of  the  year 
1909  were  residents  of  Heber  City,  and  as  such  owned  the 
sheep  on  which  said  taxes  were  levied ;  that  while  said  sheep 
at  no  time  were  kept  or  were  within  the  corporate  limits  of 
said  city  they  nevertheless  were  not  permanently  kept  or 
located  at  any  place,  but  "were  driven  from  place  to  place 
and  from  one  taxing  district  to  another  for  grazing  purposes." 
The  court  disregarded  the  affirmative  matters  referred  to, 
and  in  effect  entered  judgment  on  the  pleadings  in  favor  of 
respondent  and  against  both  the  treasurer  and  said  Heber 
City  for  the  amount  admitted  by  them  in  their  answers  as 
aforesaid.    Heber  City  alone  appeals. 

The  principal  question  for  determination  is  whether  the 
taxes  involved  in  this  action  were  void  for  the  reason  that 
the  sheep  upon  which  the  same  were  levied  were  at  no  time 
within  the  corporate  limits  of  said  city,  although  the  parties 
who  owned  them  were  residents  therein.  The  question  with 
respect  to  what  constitutes  the  situs  of  movable  property  for 
the  purpose  of  local  taxation  is  one  that  is  usually,  but  not 
always,  governed  by  some  constitutional  or  statutory  provi- 
sion. When  there  is  such  a  provision,  the  courts  have  no 
power  save  to  construe  and  enforce  the  same.  In  section 
10  of  article  13  of  the  onstitution  of  this  state  it  is  provided 
that  "all  corporations  or  persons  in  this  state,  or  doing 
business  therein,  shall  be  subject  to  taxation  for  state,  county, 
school,  municipal  or  other  purposes,  on  the  real  and  per- 
sonal property  owned  or  used  by  them  within  the  territorial 
limits  of  the  authority  levying  the  tax."  Pursuant  to  this 
constitutional  provision,  the  first  legislature  of  the  state  of 
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Utah  after  the  adoption  of  the  Constitution  passed  an  act 
entitled  "Revenue  Act,"  of  which  section  13  is  material  here 
and  which  in  part  reads  as  follows:  "All  of  the  taxable 
property  must  be  assessed  in  the  county,  city  or  district  in 
which  it  is  situated."  (Laws  Utah  1896,  p.  428.)  The  fore- 
going provision,  with  the  exception  of  the  two  words  "of  the" 
in  the  first  line,  was  theraf ter  carried  into  the  Revised  Stat- 
utes of  1898  as  section  2515,  and  now  constitutes  a  portion 
of  a  section  by  the  same  number  in  the  Compiled  Laws  of 
1907.  The  provision  has  therefore  been  in  force  continu- 
ously since  1896,  when  it  was  first  adopted.  We  thus  have 
had  in  force  a  legitlative  construction  of  the  constitutional 
provision,  which,  so  far  as  we  are  aware,  had  been  acqui- 
esced in  for  nearly  fifteen  years  when  this  action  was  com- 
menced. Notwithstanding  this,  however,  appellant's  counsel 
contend  that  the  term  "owned"  as  used  in  the  Constitution 
means  that  property  is  owned  where  the  owner  thereof  re- 
sides. As  we  have  seen,  the  legislature  has  applied  a  dif- 
ferent meaning  to  the  term.  While  a  legitlative  construction 
may  not  be  conclusive  upon  the  courts,  yet  it  always  is  en- 
titled to  respectful  consideration,  and  may  under  certain  cir- 
cumstances be  of  great  weight  if  not  conclusive.  We  are  of 
the  opinon,  however,  that  the  interpretation  which  the  legis- 
lature has  placed  upon  the  constitutional  provision 
aforesaid  is  the  correct  one.     In  view  of  the  univer-  1 

sal  rule  that  real  property  has  always  been  subject 
to  taxation  at  the  place  where  situated,  there  can  be  no  doubt 
that  the  term  "owned,"  as  used  in  the  Constitution,  has 
reference  to  the  place  where  the  property  is,  and  not  to 
where  the  owner  may  reside.  That  is,  the  language  that 
corporations  and  persons  shall  be  subject  to  taxation  "on  the 
real  and  personal  property  owned  or  used  by  them  within 
the  territorial  limits,"  etc.,  refers  to  the  place  where  the 
property  is  situated,  and  not  to  the  home  or  place  of  resi- 
dence of  the  owner.  So  far  as  real  property  is  concerned, 
there  can  be  no  doubt  that  such  is  the  meaning.  Nor  do  we 
think  there  is  any  doubt  with  regard  to  personal  property. 
If  it  had  been  intended  to  fix  the  place  of  taxation  at  the 
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place  where  the  owner  lived,  then  it  was  needless  to  add  the 
words  "or  used*'  after  the  word  "owned."  If  "owned''  re- 
ferred to  the  owner  and  his  place  of  residence,  why  say  "or 
usedf  It  is  easy  to  perceive  that  an  owner  of  personal 
property  may  live  in  one  place  and  be  the  owner  of  movable 
property  which  is  used  at  some  other  place.  In  order,  there- 
fore, to  avoid  all  misconception  with  regard  to  the  place 
where  such  property  is  taxable,  the  place  of  taxation  was 
fixed  at  the  place  where  it  was  used.  Under  the  constitu- 
tional provision,  therefore,  the  place  where  the  owner  re- 
sides is  not  of  controlling  importance,  but  the  controlling 
question  always  is.  Where  is  the  property  situated?  When 
that  place  is  ascertained,  the  inquiry  ends.  We  are  of  the 
opinion,  therefore,  that  the  sheep  were  not  assessable  or 
taxable  in  Heber  City  because  none  of  them  at  any  time 
during  the  year  1909  were  within  the  "territorial  limits" 
of  said  city.  From  this  it  necessarily  follows  that  the  taxes 
in  question  were  levied  without  legal  authority  and  hence 
are  void. 

The  contention  that  the  sheep  were  not  kept  in  any  one 
place,  but  were  constantly  being  moved  or  driven  from  one 
place  to  another,  and  thus  could  not  be  assessed  for  local  pur- 
poses at  any  place,  is  for  the  purposes  of  this  case  wholly  im- 
material Under  the  constitutional  provision,  the  sheep  no 
doubt  were  assessable  for  local  as  well  as  for  state  or  general 
purposes  somewhere.  It  is,  however,  not  material  now  to 
determine  where  that  place  was.  It  is  enough  for  the  pur- 
poses of  this  decision  to  determine,  as  we  have,  that  Heber 
City  was  not  the  proper  place. 

Counsel  for  Heber  City,  however,  make  the  further  con- 
tention that  the  court  erred  in  rendering  judgment  because 
in  the  answer  of  said  city  it  was  denied  that  the  taxes  were 
paid  under  protest.  This  denial  was  not  specific.  It  was 
one  of  those  general  denials  where,  after  the  pleader  had 
referred  to  such  specific  allegations  of  the  complaint  as  he 
deemed  proper  to  do,  he,  quoting  his  own  language,  "denies 
each  and  every  all^ation  in  plaintiff's  complaint  .  .  .  not 
herein  specifically  admitted.     It  is  not  contended,  nor  do 
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we  hold,  that  such  an  answer  is  not  entirely  proper  and 
sufficient.  Indeed,  we  hold  that  it  is  proper  and  sufficient  to 
put  in  issue  all  of  the  allegations  that  are  denied  in  that  way. 
In  this  case  we  are  of  the  opinion,  however,  that  it  was  not 
intended  by  the  general  denial  aforesaid  to  put  in  issue  any 
material  fact  which  was  alleged  in  the  complaint  with  re- 
spect to  the  protest  for  the  following  reasons:  As  we  have 
seen,  there  are  two  defendants  and  two  separate  answers  were 
filed.  The  county  treasurer  in  her  answer  specifically  set 
forth  the  acts  which  respondent  contends  constituted  pay- 
ment under  protest,  and  left  it  for  the  court  to  determine 
whether  as  a  matter  of  law  the  facts  so  pleaded  amounted 
to  a  payment  under  protest  When  the  matter  came  on 
for  hearing  with  respect  to  the  legal  effect  of  the  pleadings, 
the  record  discloses  that,  in  addition  to  the  statements  con- 
tained in  the  pleadings,  all  the  parties  to  the  action  made 
some  admissions  not  specifically  contained  therein.  From 
the  record,  it  is  resonably  clear  that  counsel  for  Heber  City 
did  not  at  that  time  contest  the  truth  of  the  facts  with  respect 
to  the  payment  under  protest,  but  what  they  insisted  upon 
was  that  the  facts  as  averred  by  the  treasurer,  and  as  con- 
tended for  by  respondent,  did  not  in  legal  effect  amount  to  a 
payment  under  protest.  In  other  words,  payment  under  pro- 
test was  disputed  only  because  counsel  for  Heber  City  con- 
tended that  the  facts  as  pleaded  in  contemplation  of 
law  did  not  constitute  payment  under  protest.     We  2 

have  no  doubt  that,  if  counsel  for  Heber  City  in  the 
court  below  had  contended  that  the  facts  with  respect  to 
the  protest  as  pleaded  by  the  county  treasurer  were  untrue, 
respondent's  counsel  would  have  made  formal  proof  with 
respect  thereto.  We  are  also  of  the  opinion  that,  in  view  of 
what  is  disclosed  by  the  record,  counsel  for  Heber  City  in 
effect  waived  formal  proof  with  respect  to  the  protest.  In 
view  of  this,  it  would  be  unfair  to  permit  Heber  City  now 
to  take  the  position  that  the  facts  were  disputed  rather  than 
that  the  only  controversy  was  whether  the  facts  if  true  con- 
stituted payment  under  protest  as  a  matter  of  law.  Further, 
we  are  of  the  opinion  that  under  the  provisions  of  section 
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2684,  Comp.  Laws  1907,  the  payments  as  made  by  appellant 
and  his  assignors  as  the  same  were  by  the  treasurer 
noted  on  the  tax  records  constituted  a  payment  un-  3 

der  protest.  No  particular  form  of  protest  is  r^ 
quired  by  the  statute.  Nor  is  it  required  that  a  protest  be 
in  writing.  From  the  facts  as  admitted  by  the  treasurer, 
she  clearly  understood  that  that  portion  of  the  taxes  which 
were  claimed  by  Heber  City  were  paid  under  protest  be- 
cause they  were  claimed  to  be  illegal  for  the  reason  that  the 
sheep  upon  which  they  were  levied  at  no  time  were  within 
the  territorial  limits  of  said  city.  What  more  could  be  re- 
quired? When  the  statute  prescribes  no  special  conditions 
in  making  a  protest,  it  would  seem  that  the  courts  can  require 
none. 

In  conclusion  we  remark  that,  if  it  were  conceded  that  the 
court  committed  error  in  rendering  judgment  over  the  gen- 
eral denial  of  the  protest,  yet,  in  view  of  the  whole  record 
to  which  reference  has  been  made,  we  are  thoroughly  con- 
vinced that  such  an  error  was  technical  merely,  and  in  no 
way  affected  any  of  the  substantial  rights  of  the  appellant. 

The  judgment  therefore  ought  to  be,  and  it  accordingly  is, 
affirmed,  with  costs  to  respondent 

McCARTY  and  STRAUP,  JJ.,  concur. 


ROBINSON  V.  DISTRICT  COURT  OF  THE  SECOND 
JUDICIAL  DISTRICT,  in  and  for  Weber  County. 

No.  2173.    Decided  January  23,  1911  (113  Pac.  1026). 

COUBTS — SUFBEMl       COUBT — CeBTIORABT- — CONSTTrUTIONAL       PROVIfllON. 

Comp.  Laws  1907,  section  2630,  provides  that  certiorari  may  be 
granted  by  the  Supreme  Court,  or  by  a  District  Court,  or  a 
judge  thereof,  in  certain  cases.  Const.,  art.  8,  section  4,  pro- 
vides that  the  Supreme  Court  shaU  hare  original  jurisdiction 
to  issue  writs  of  mandamus,  certiorari,  prohibition,  quo  war- 
ranto and  habeas  corpus,  and  each  Justice  shall  have  power  to 
issue  writs  of  habeas  corpus.    Held,  that  the  Supreme  Court, 
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and  not  a  justice  thereof*  is  authorized  to  issue  writs  of  cer- 
tiorari, and  if  the  statute  in  terms  confers  such  power  on  a  jus- 
tice  of  that  court  it  must  give  way  to  the  Constitution.  (Page 
381.) 

Certiorari  by  the  People,  on  the  relation  of  Brigham  M. 
Robinson,  to  require  the  Judge  of  the  District  Court  of 
Weber  County  to  certify  the  record  of  certain  proceedings. 

Writ  denied. 

T,  D.  Johnson,  Willis  &  DeVine^  H.  H.  Henderson,  and 
John  G.  Davis  for  petitioner. 

Maginnis  &  Maginnis,  A,  O.  Horn,  and  Halverson  £  Pratt 
for  respondent 

Peb  Curiam.  The  petitioner,  in  chambers,  applied  to  a 
justice  of  this  court  for  a  writ  of  certiorari,  directed  to  the 
judge  of  the  District  Court  of  Weber  County,  requiring  him 
to  certify  to  this  court  the  record  of  certain  proceedings  set 
forth  in  the  application.  The  writ,  on  behalf  of  this  court, 
was  so  issued  by  such  justice.  On  return  day  a  motion  was 
made  to  quash  the  writ  on  the  ground  that  the  Supreme 
Court  only,  and  not  a  member  or  justice  thereof,  could 
properly  issue  such  a  writ.  Until  recently  it  had  been  the 
practice  since  statehood  for  a  justice  of  this  court  to  issue 
such  writs  under  such  circumstances.  The  statute  (Comp. 
Laws  1907,  section  3630)  provides  that  a  writ  of  certiorari 
"may  be  granted  by  the  Supreme  Court,  or  by  a  district 
court,  or  a  judge  thereof,  when  an  inferior  tribunal,  board, 
or  officer  exercising  judicial  functions"  has  exceeded  juris- 
diction. It  was  assumed  by  the  justice  issuing  the  writ,  as 
had  theretofore  been  assumed,  that  the  statute  conferred  au- 
thority upon  him  to  issue  the  writ. 

Our  attention,  however,  is  called  to  the  provisions  of 
Const,  section  4,  art.  8,  which  provides  that  "the  Supreme 
Court  shall  have  original  jurisdiction  to  issue  writs  of  man- 
damus,   certiorari,    prohibition,    quo  warranto    and    habeas 
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corpus.    Each  of  the  justices  shall  have  power  to  issue  writs 
of  habeas  corpus,  to  any  part  of  the  state,  upon  petition 
hy  or  on  behalf  of  any  person  held  in  actual  custody  and 
may  make  such  writs  returnable  before  himself  or  the 
Supreme    Court,    or   before    any    district    court    or  1 

judge  thereof  in  the  state/^  Under  this  provision 
we  think  the  Supreme  Court,  and  not  a  justice  thereof,  is 
authorized  to  issue  a  writ  of  certiorari,  and  if  the  statute  in 
terms  confers  such  a  power  on  a  justice  of  this  court  it  must 
give  way  to  the  Constitution.  The  writ,  therefore,  will  be 
quashed,  and  the  attempted  order  heretofore  made  staying 
proceedings  in  the  district  court  vacated. 

At  the  hearing  we,  with  the  consent  of  the  parties,  an- 
nounced that  we  would  regard  the  affidavit  or  petition  hereto- 
fore presented  as  an  application  to  the  court  for  a  writ.  We 
are  of  the  opinion  that  the  facts  stated  therein  are  not  suffi' 
cient  to  entitle  the  petitioner  to  a  writ. 

The  order  for  the  writ  is  therefore  denied. 


CAETER  V.  WEST. 

No.  2144.    Decided  January  23,  1911   (113  Pac.  1025). 

UsuET — ^Appucation  op  Payments.  A  recovery  for  money  loaned 
will  be  denied  as  unconscionable,  where  there  has  been  repaid 
a  sum  amounting  to  the  principal  and  fifteen  per  cent  per  annum 
interest,  notwithstanding  a  contract  for  more  than  five  per  cent, 
per  month  Interest.    (Page  383.) 

Appeal  from  District  Court,  Third  District;  Hon.  T.  D. 
Lewis,  Judge. 

Action  by  W.  C.  Carter  against  Mrs.  K  E.  West. 

Judgment  for  plaintiff.    Defendant  appeals. 

BSYEBSED  AND   REMANDED   WITH   Dr&EGTIONS. 
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M.  J.  Sheckell  and  E.  A.  Walton  for  appellant 
A,  B,  Sawyer  for  respondent. 

STRAUP,  J. 

This  is  a  suit  on  a  promissory  note  and  for  the  foreclosure 
of  a  chattel  mortgage  given  to  secure  it  It  is  alleged  in 
the  complaint  that  the  note  was  executed  on  the  26th  day  of 
March,  1907,  for  two  hundred  and  one  dollars  and  thirty 
cents,  payable  on  the  26th  day  of  December  following,  with 
interest  at  the  rate  of  nine  dollars  and  five  cents  per  month, 
and  interest  on  interest  at  the  rate  of  ten  per  cent  per  montL 
It  was  also  alleged  in  the  complaint  that  various  monthly 
and  semimonthly  payments  of  interest  had  been  made  from 
April,  1907,  to  October,  1908,  amounting  to  about  one  hun- 
dred and  forty-five  dollars.  It  was  further  alleged  that  there 
was  still  due  on  the  note  the  sum  of  two  himdred  and  eigh- 
teen dollars,  for  which  amount,  and  for  an  attorney's  fee, 
judgment  and  foreclosure  was  prayed. 

It  was  alleged  in  the  answer  and  foimd  by  the  court  that 
the  note  sued  on  was  given  as  a  renewal  of  a  number  of 
smaller  notes  theretofore  executed  by  the  defendant  to  the 
plaintiff  in  1906  and  1907 ;  that  the  total  amount  of  money 
received  by  the  defendant  on  account  of  all  of  the  notes, 
including  the  one  sued  on,  was  one  hundred  and  forty-two 
dollars  and  seventy  cents ;  and  that  the  defendant  paid  to  the 
plaintiff  in  1906,  1907,  and  1908,  on  account  of  all  of  such 
notes,  the  sum  of  two  hundred  and  twenty  dollars  and  sixty 
cents.  That  is,  the  court  found  that  in  1906  and  1907  the 
defendant  at  various  times  borrowed  from  the  plaintiff,  in 
the  aggregate,  the  sum  of  one  hundred  and  forty-two  dollars 
and  seventy  cents,  and  in  1906,  1907,  and  1908,  had  paid 
to  the  plaintiff  on  account  thereof  the  sum  of  two  hundred 
and  twenty  dollars  and  sixty  cents.  Notwithstanding  such 
findings,  the  court  rendered  a  judgment  in  favor  of  the  plain- 
tiff and  against  the  defendant  in  the  gum  of  two  hundred 
and  thirty  dollars  and  thirty-five  cents,  and  an  attorney's  fee^ 
and  ordered  the  mortgaged  property  sold   in   satisfaction 
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thereof.  In  doing  bo  the  court  allowed  the  plaintiff  about 
three  hundred  and  eight  dollars  interest  for  the  use  of  one 
hundred  and  forty-two  dollars  and  seventy  cents,  for  a  period 
of  about  three  and  one-half  years,  or  at  the  rate  of  about 
sixty  per  cent,  per  annum.  We  think  this  is  un- 
conscionable. The  court  also  found  that  the  de-  1 
f  endant  was  a  woman  of  but  little  business  experience, 
of  no  education,  unable  to  read,  and  who  could  only  write 
her  name. 

From  the  payments  made  by  the  defendant  the  plaintiff 
received  the  full  amount  of  money  loaned  to  the  defendant 
and  interest  at  the  rate  of  fifteen  per  cent,  per  annum.  We 
think  the  debt  was  fully  paid. 

The  judgment  of  the  court  below  is  therefore  reversed, 
and  the  cause  remanded  to  the  district  court,  with  directions 
to  enter  conclusions  of  law  and  a  judgment  on  the  findings 
discharging  the  debt  and  the  mortgage,  requiring  the  plain- 
tiff to  surrender  the  note  and  mortgage  for  cancellation,  and 
that  they  be  canceled.  The  defendant  is  given  costs  in  this 
court  and  in  the  court  below. 

It  is  so  ordered. 

FEICK  and  McCARTY,  JJ.,  concur. 


LUKE  V.  COLEMAIT. 

No.  2109.    Decided  January  23,  1911   (113  Pac.  1023). 

1.  Appeal  and  Ebbob — Time  to  Appeal — Pendency  op  Motion  ron 
New  Trial — ^Reheabino.  An  application  for  a  rehearing  of  an 
order  of  the  district  conrt  denying  a  motion  for  a  new  trial  is 
not  recognized  by  the  practice  of  this  state,  and  hence  the  pen- 
dency of  such  an  application  does  not  affect  the  running  of  the 
statute  limiting  the  taking  of  appeals  from  Judgments  of  the 
district  court  to  six  months  from  the  time  the  Judgment  becomes 
final  by  the  disposition  of  a  motion  for  a  new  trial.  (Page 
386.) 

2.  Appeal  and  Ebbob — ^TnoB  to  Appeal— RENDmoN  of  Judomenp— 
Motion  fob  New  Tbial.    Under  the  statute  aUowing  appeals 
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from  final  judgments  of  the  district  court  to  be  taken  within  six 
months,  such  judgments  do  not  become  final  until  the  disposition 
of  a  motion  for  a  new  trial.     (Page  388.) 

3.  New  Trial — ^Denial  or  Motion — Rehearing.  The  rule  that 
appellate  courts  have  inherent  power  to  grant  rehearlngs.  Is  not 
applicable  to  the  district  court  in  respect  to  appeals  from  inferior 
courts,  as  on  such  appeals  the  trial  is  de  novo  and  the  proceed- 
ing is  not  one  to  review  and  correct  errors,  and  hence  the  dis- 
trict court  has  no  power  to  grant  a  rehearing  of  its  deter- 
mination of  a  motion  for  a  new  trial  in  a  case  pending  before 
it  on  appeal  from  the  city  court    (Page  388.) 

Appeal  from  District  Court,  Third  District;  Hon.  T. 
D.  Lewis,  Judge. 

Action  by  James  A.  Luke,  assignee  of  Joseph  P.  Ifew- 
man,  against  George  Coleman. 

From  a  judgment  of  the  District  Court  reversing  a  judg- 
ment of  the  City  Court  of  Salt  Lake  City,  plaintiff  appeals. 

Appeal  dismissed,  and  judgment  of  Distbict  Coubt 

affibmed. 

E.  A.  Walton  for  appellant* 
Moyle  &  Van  Cott  for  respondent. 

STRAUP,  J. 

A  motion  is  made  to  dismiss  the  appeaL  We  think  it 
should  be  granted.  The  action  was  commenced  in  the  City 
Court  of  Salt  Lake  City  to  recover  a  judgment  upon  a 
promissory  note  in  the  sum  of  two  himdred  and  fifty  dollars, 
together  with  interest  and  attomey^s  fee,  alleged  to  have 
been  executed  by  the  defendant,  Coleman,  and  made  pay- 
able to  Newman,  who,  before  suit,  assigned  it  to  Luke.  A 
judgment  Coleman  took  an  appeal  to  the  District  Court  of 
plaintiff,  and  against  Coleman,  the  defendant,  in  the  sum 
of  four  hundred  and  four  dollars  and  costs.  From  that 
judgment  in  that  court  was  rendered  in  favor  of  Luke,  the 
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Salt  I#ake  County,  where,  upon  a  trial  de  novo  before  the 
court  and  a  jury,  a  verdict  was  rendered  iand  a  judgment 
entered  in  favor  of  the  defendant,  no  cause  of  action,  on 
the  22d  day  of  September,  1908.  Under  the  statute  then 
in  force,  section  686x17,  Oomp.  Laws  1907,  judgments  ren- 
dered in  the  district  court  on  appeals  from  the  city  court 
were  final  and  unappealable  when  the  judgment  of  the  dis- 
trict court  did  not  exceed  one  hundred  dollars.  In  March, 
1909,  that  statute  was  amended  and  went  into  effect  in  May, 
1909,  rendering  such  judgments  final  and  unappealable 
when  the  amount  in  controversy  did  not  exceed  one  hundred 
dollars.    Sess.  Laws  1909,  c.  87. 

On  the  25th  of  September,  1908,  the  plaintiff  filed  in  the 
district  court  a  written  notice  of  motion  for  a  new  trial  on 
the  grounds:  (1)  Insufficiency  of  the  evidence  to  justify 
the  verdict;  (2)  that  the  verdict  was  against  law;  and  (3) 
errors  in  law  occurring  at  the  trial.  The  motion  was  heard 
and  submitted  on  the  17th  day  of  October,  and  on  the  28th 
day  of  that  month  and  was  overruled.  On  the  19th  day  of 
December  the  plaintiff  in  writing  petitioned  and  moved 
*^the  court  to  grant  a  rehearing  and  reargument  of  plaintiff's 
motion  for  a  new  trial  herein  on  the  following  grounds: 
*(1)  The  court  erred  in  refusing  and  denying  said  motion; 
and  (2)  in  determining  said  mption  for  a  new  trial  the 
court  attached  undue  weight  to  the  verdict  of  the  jury,  and 
failed  to  sufficiently  appreciate  the  extent  of  the  court's 
discretion  and  function  with  respect  to  the  weight  of  the 
evidence."  The  defendant,  on  the  21st  day  of  December, 
filed  a  motion  to  strike  plaintiff's  petition  for  want  of  juris- 
diction to  entertain  it.  The  motion  to  strike  was  denied, 
and  on  the  26th  day  of  December  the  petition  was  submitted, 
which,  on  the  3d  day  of  June,  1909,  was  also  denied.  At 
that  time  final  judgments  rendered  by  the  district  court  on 
appeals  from  the  city  court  were  appealable  when  the 
amount  in  controversy  exceeded  one  hundred  dollars.  On 
the  4:th  day  of  Ifovember,  1909,  the  plaintiff  took  an  appeal 
from  the  judgment  rendered  in  the  district  court  He  claims 
38  Utah— 25 
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that  the  judgment  was  appealable  and  became  final  on  the 
3d  day  of  June,  1909,  when  the  petition  for  rehearing  was 
denied.  The  motion  to  dismiss  the  appeal  is  on  the  ground 
that  the  appeal  was  not  taken  within  time. 

We  will  assume  when  the  appieal  was  taten  the  judgment 
was  appealable.  The  general  statute  permits  an  appeal  from 
final  judgments  of  the  IHstrict  Court  to  the  Supreme  Court 
within  six  months  from  the  entry  of  the  judgment  It  has 
been  held  a  number  of  times  in  this  jurisdiction  that  a 
judgment  is  not  final  while  a  motion  for  a  new  trial  made 
within  the  time  allowed  by  law  is  pending  and  \mdisposed 
of,  and  that  an  appeal  may  be  taken  within  six  months  after 
the  overruling  of  such  a  motion  for  a  new  trial.  Here  the 
judgment  was  rendered  and  entered  on  the  22d  day  of 
September,  1908.  A  motion  for  a  new  trial  was  made  on 
the  26th  and  overruled  on  the  28th  day  of  October,  1908.  If 
the  judgment  then  became  final,  it  is  clear  that  the  appeal,  not 
taken  until  the  4th  day  of  INTovember,  1909,  more  than  a  year 
thereafter,  was  not  within  time.  But  the  plaintiff  urges 
that  the  finality  of  the  judgment  was  suspended  by  the  sub- 
sequent .  filing  of  his  motion  or  petition  for  a  re- 
hearing and  until  the  overruling  of  it  on  the  3d  day  1 
of  June,  1909.  We  think  the  district  court  had 
not  the  power  to  entertain  such  a  motion.  It  is  unknown  to 
our  practice.  In  California,  where  the  practice  relating 
to  new  trials  is  similar  to  ours,  it  has  been  firmly  estab- 
lished that  the  court  has  no  power  to  reopen  the  question 
of  granting  or  denying  a  motion  for  a  new  trial  after 
disposing  of  it.  (HoUum  v.  Greif,  144  Cal.  521,  78  Pac 
11;  Ccurpenter  v.  Superior  Ct,  75  Cal.  596,  19  Pac.  174; 
Egam.  V.  Egan,  90  Cal.  15,  27  Pac.  22;  Lcmg  v,  Superior 
CL,  71  Cal.  491,  12  Pac.  306,  416 ;  Coombs  v.  Etbberd,  43 
Cal.  452.) 

In  the  first  case  the  court  said: 

"The  question,  then,  is  as  to  the  power  of  the  trial  court  to 
vacate  an  ocder  granting  or  denying  a  new  trial  after  it  has  once 
been  regularly  made  and  entered.  The  decislonB  of  this  court  are 
numerous  and  uniform  to  the  effect  that  a  Judgment  or  order  once 
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regularly  entered  can  be  reviewed  and  set  aside  only  In  the  modes 
prescribed  by  statute.  If  they  have  been  entered  prematurely,  or  by 
Inadvertence,  they  may  be  set  aside  on  the  proper  showing  {Odd 
Fellows'  Bav,  Bank  v,  Deuprey,  66  CaL  170  [4  Pac  1173],  and  cases 
dted),  and.  If  the  order  as  entered  Is  not  the  order  as  made,  the 
minutes  may  be  corrected  so  as  to  make  them  speak  the  truth 
{Garoutte  v,  Haley,  104  Cal.  497  [38  Pac.  194],  and  cases  cited); 
but  subject  to  these  exceptions  the  order  Is  reviewable  only  on  ap- 
peal, and,  the  decision  of  the  trial  court  having  been  once  made 
after  regular  submission  of  the  motion,  its  power  Is  exhausted — ^it 
Is  functus  officio,** 

In  the  second  case  it  was  said:  "The  foundation  of  this 
rule  is  that  the  modes  in  which  a  decision  may  be  reviewed 
are  prescribed  by  statute,  and  the  courts  are  not  at  liberty 
to  substitute  other  modes  in  their  place."  The  same  rule  also 
prevails  in  Nevada  (Crosby  v.  North  Bonanza  M.  Co.,  23 
Nev.  70,  42  Pac.  683 ;  in  Washington,  Coyle  v.  Seatile  Elec- 
tric Co.,  31  Wash.  181,  71  Pac.  733 ;  Bumham  v.  Spokane 
Mer.  Co.,  18  Wash.  207,  51  Pac.  363 ;  in  Oklahoma,  Looka- 
boAigh  V.  Cooper,  5  Okla.  102,  48  Pac.  99;  in  Wisconsin, 
Rogers  v.  Hoenig,  46  Wis.  361,  1  N.  W.  17 ;  in  South  Da- 
kota, Jeansch  v.  Levns,  1  S.  D.  609,  48  N.  W.  128 ;  in  Geor- 
gia, Wimpy  V.  Gaskill,  76  Ga,  41 ;  and  in  Kentucky,  Hous- 
ton V.  Kidwell,  14  S.  W.  377,  12  Ky.  Law  Rep.  386.  A 
different  rule  seems  to  prevail  in  Nebraska,  Snow  v.  Vande- 
veer,  33  Neb.  736,  61  N.  W.  127;  in  Ohio  Huber  Mfg.  Co. 
V.  Sweny,  57  Ohio  St.  169,  48  N.  E.  879;  and  in  Texas, 
Watson  V.  Williamson  [Tex.  Civ.  App.],  76  S.  C.  793). 
According  to  some  of  these  decisions,  a  second  application 
for  a  new  trial  may  be  made  within  the  term  in  which  the 
judgment  was  rendered,  when  it  is  based  on  grounds  not  in- 
cluded in  the  first  application,  and  satisfactory  reasons  given 
for  the  omission.  The  plaintiff,  however,  did  not  proceed  on 
the  theory  of  a  second  application  based  on  new  grounds,  but 
on  the  theory  of  a  rehearing  and  a  resubmission  of  the 
grounds  already  passed  upon  and  adjudged  on  the  first  ap- 
plication. We  do  not  find  in  any  of  the  cases,  except  Ruber 
Mfg.  Co.  V.  Sweny,  where  the  second  application  was  a 
mere  petition  for  a  rehearing  of  the  grounds  passed  on  on  the 
first  application. 
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We  need  not  stop  to  consider  to  what  extent  the  decisions 
of  the  cases  last  named  may  have  been  influenced  by  statutes 
or  a  practice  different  from  ours,  for  the  rule  announced 
by  the  California  court  is  more  in  harmony  with  prin- 
ciples already  enunciated  by  this  court,  that  to  invoke  2 
the  jurisdiction  of  the  court  to  entertain  a  motion  for 
a  new  trial  the  motion  must  be  made  within  the  time  allowed 
by  statute  or  enlarged  by  the  court  (Felt  v.  Cookj  31  Utah 
299,  87  Pac.  1092),  and  that  the  court  is  without  authority, 
after  the  expiration  of  such  time,  to  even  permit  an  amend- 
ment 0  a  notice  of  motion  for  a  new  trial  by  adding  thereto 
a  new  and  independent  ground  therefor  {Blue  Creek  Land 
&  Live  Stock  Co,  v.  Anderson,  35  Utah  61,  99  Pac.  444). 
Stress  is  laid  on  the  fact  that  the  judgment  in  the  district 
court  was  rendered  on  an  appeal  from  an  inferior  court 
Upon  that  it  is  asserted  that  the  power  to  rehear  a  cause 
is  inherent  in  every  appellate  court.     In  the  first  place, 
the  appeal  was  not  a  mere  proceeding  to  review  and  correct 
errors.     It  required  a  trial  de  novo  on  the  merits  in 
the  same  manner  as  actions  originally  commenced  in           3 
the  district  court.     The  practice  and  procedure  with 
respect  to  motions  for  a  new  trial  in  the  district  court  are 
the  same  in  cases  there  tried  de  novo  on  appeals  from  in- 
ferior courts  as  in  cases  originally  commenced  in  the  dis^ 
trict  court.    In  the  next  place,  the  power  of  the  district  court 
to  rehear  and  re-examine  the  cause  was  once  invoked  by 
plaintiff's  first  application  for  a  retrial.     After  the  applica- 
tion was  denied,  to  then  also  permit  a  petition  to  rehear  and 
re-examine  the  order  denying  the  motion  is  in  effect  to  allow 
the  limited  time  within  which  a  motion  for  a  new  trial  may 
be  made  to  be  enlarged  and  to  render  the  proceedings  after 
judgment  interminable.     There  must  be  some  point  where 
litigation  in  the  lower  court  terminates,  and  the  losing  party 
^turned  over  to  the  appellate  court  for  redress.     (Coombs  v. 
Mibherd,  supra,)     We  think  the  district  court  was  without 
jurisdiction  to  entertain  the  application  for  the  rehearing; 
tthat  the  judgment  became  final  when  the  court,  on  the  28th 
day  of  October,  1908,  denied  the  motion  for  a  new  trial; 
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and  that  the  appeal  taken  on  the  4th  day  of  November,  1909, 
was  therefore  too  late. 

The  appeal  is  dismissed,  and  the  judgment  of  the  district 
oaort  aflSxmed,  with  costs* 

FRICK,  C.  J.,  and  McCARTY,  J.,  ccmcur. 


STATE  V.  GREENE. 

No.  2045.    Decided  December  2, 1910.    On  Application  for  Rehearing, 
April  19,  1911  (115  Pac.  181). 

1.  Adultebt — Mabbiaos  or  Accused — Sufficiency  of  Bvidence.  In 
a  prosecution  for  adultery,  evidence  held  to  Justify  a  finding 
that  accused  was  a  married  man.     (Page  395.) 

2.  AouLTEST — Mabbiaoe  of  Accused — EjVidencb— Admissions^  In 
a  prosecution  for  adultery,  where  proof  of  the  marriage  of  accus- 
ed is  essential,  the  fact  may  be  proved  by  his  admissions.* 
(Page  395.) 

8.  Adultery — ^Elements — ^Mabbiagb  of  Pasties.  Under  Ck>mp. 
Laws  1907,  section  4210,  punishing  adultery,  and  providing  that, 
when  the  act  is  committed  between  a  married  woman  and  an 
wmarried  man,  both  parties  shall  be  deemed  guilty  of  adultery* 
ahd  that,  when  the  act  is  committed  between  a  married  man  and 
an  unmarried  woman,  the  man  shall  be  deemed  guilty  of 
adultery,  proof  that  accused  was  married  to  a  woman  other 
than  prosecutrix,  and  that  he  had  sexual  intercourse  with  the 
latter,  was  suflScient  to  show  him  guilty  of  adultery,  whether 
prosecutrix  was  married  or  not.     (Page  895.) 

4.  Cbiminal  Law — ^Evidence— Admissions.  In  a  prosecution  for 
adultery,  an  aflldavlt  signed  by  prosecutrix  to  the  effect  that  she 
was  the  mother  of  a  child,  that  accused  was  its  father,  that  she 
was  unmarried,  and  had  had  sexual  intercourse  with  accused 
at  divers  times,  and  which  was  shown  to  accused  when  he  was 
arrested,  whereupon  he  stated  that  he  had  had  sexual  inter- 
course with  prosecutrix,  but  did  not  believe  the  child  was  his, 
was  admissible  in  evidence,  not  as  primary  evidence  of  the  tacts 
therein  declared,  but  to  show  his  admissions  respecting  the 
sUtements  contained  in  it.     (Page  396.) 


*8Ute  V.  Moore,  105  Pac.  293. 
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^.  Adultebt — C<»FUS  Delicti — SumcnwcT  of  Evidence.  In  a 
proBecution  for  adultery*  the  corpus  delicti  was  sufficiently 
shown  by  proof  that  prosecutrix,  an  unmarried  woman,  gave 
birth  to  a  child,  and  accused's  admission  that  he  had  sexual 
intercourse  with  her  waa  sufficient  to  connect  him  with  the 
offense.     (Page  897.) 

6.  Criminal  Law — ^Appeal— Review — ^Habmless  Bbbob.  Where 
there  was  sufficient  competent  evidence  to  show  that  a  witness 
whose  testimony  was  taken  at  a  former  trial  was  on  a  subse- 
quent trial  beyond  the  jurisdiction  of  the  court,  whether  other 
evidence  bearing  on  such  fact  was  properly  received  waa  im* 
material.     (Page  897.) 

7.  Criminal  Law — ^Rioht  to  CJonfbont  WrrNESSEs — (Jonstitdtion- 
ALiTT.  Ck>mp.  Laws  1907,  section  5013,  authorizing  the  admis- 
sion in  a  criminal  case  of  testifony  taken  at  a  former  trial, 
where  the  witness  is  dead  or  beyond  the  Jurisdiction  of  the 
court,  etc.,  does  not  conflict  with  Const,  art.  1,  section  12,  giv- 
ing accused  the  right  to  be  confronted  by  witnesses  against  him. 
(Page  398.) 

8.  Adultery — Venue — Sufficiency  of  EIvidence.  In  a  prosecution 
for  adultery,  evidence  held  sufficient  to  show  that  the  offense 
was  committed  in  the  county  charged.    (Page  398.) 

9.  Criminal  Law — ^Vbnue— EjVidence.  In  a  criminal  case,  the  venue 
may  be  inferred  from  circumstantial  evidence  as  well  as  proved 
by  direct  evidence.     (Page  398.) 

10.  Witnesses — CJompetency — County  Attorney.  Under  Comp. 
Laws  1907,  section  3412,  providing  that  all  persons  without  ex- 
ception, other  than  is  speclfled  in  the  next  two  sections,  who, 
having  organs  of  sense,  can  perceive,  and,  perceiving,  can  make 
known  their  perceptions  to  others,  and  section  3413  specifying 
as  persons  who  cannot  be  witnesses  those  of  unsound  mind, 
children  under  ten  years  of  age,  and  parties  to  transactions  with 
deceased  persons,  the  county  attorney,  who  was  of  counsel  in 
behalf  of  the  state  in  a  criminal  case  and  participated  in  the 
trial  thereof  after  his  term  of  office  expired,  and  to  whom  accused 
made  certain  admissions,  was  a  competent  witness.    (Page  400.) 

11.  Criminal  Law — Admissions — Voluntary  Character.  Elvidence 
held  to  show  that  certain  admissions  by  accused  were  volun- 
tarily made.     (Page  401.) 

12.  Criminal  Law — ^Evidence — Part  of  Conversation.  Under  the 
rule  that,  where  a  part  of  a  conversation  or  transaction  relative 
to  a  subject  under  judicial  investigation  is  admissible,  all  that 
forms  a  part  of  such  conversation  or  transaction  together  with 
the  circumstances  surrounding  the  persons  engaged  in  it  are 
competent  to  go  to  the  jury  to  enable  them  to  assign  the  proper 
and  Just  effect  of  admissions  made  in  the  course  of  the  conver- 


Digitized  by 


Google 


State  v.  Giibbne.  391 


satlon  or  transaction,  where,  in  a  prosecution  for  adultery, 
it  appeared  that,  after  accused  had  admitted  to  the  county  attor- 
ney that  he  had  had  sexual  intercourse  with  prosecutrix,  he 
manifested  a  willingness  to  plead  guilty  to  fornication  and  pay 
a  fine,  and,  on  being  informed  that  the  Judge  and  district  attor- 
ney had  to  be  parties  to  such  an  arrangement,  accepted  the 
proffered  assistance  of  the  county  attorney  to  interview  the 
judge  and  ascertain  his  views,  what  the  county  attorney  told 
accused  as  the  result  of  the  interview  was  competent  as  a  part 
of  the  transaction.    (Page  403.) 

On  Application  fob  Rehearino. 

13.  Indictment  and  Information — IsstJES,  Proof,  and  Variancb— 
Time  of  Offense.  Where  time  is  not  an  essential  ingredient 
of  the  offense,  the  state  need  not  prove  the  offense  and  the 
transaction  out  of  which  it  arose  at  or  about  the  particular 
time  stated  in  the  information,  but  may  prove  them  at  any 
other  and  prior  time  within  the  statutory  period  of  limitations. 
(Page  428.) 

14.  Criminal  Law — ^Trial — ^Election  Between  Offenses — Instruc- 
tions. In  a  prosecution  for  adultery,  where  the  state's  evidence 
was  directed  only  to  the  single  transaction  alleged  in  the  infor- 
mation, a  charge,  which,  after  stating  that  the  offense  was 
alleged  to  have  been  committed  on  or  about  July  18,  1906,  etc., 
instructed  that  "the  exact  time  alleged  in  the  information  as 
to  the  commission  of  the  crime  charged  need  not  be  proved, 
for  it  is  suflSciently  established  under  the  law  if  you  believe 
that  the  unlawful  act  was  committed  within  four  years  next 
prior  to  the  filing  of  the  information,"  etc.,  was  not  open  to  the 
objection  that  the  Jury  could  have  assumed  that  there  was  evi- 
dence in  the  case  of  several  or  different  offenses  similar  to  that 
charged  and  that  they  were  at  liberty  to  convict  accused  of  any 
one  of  them  if  committed  within  the  statutory  period  of  limi- 
tations.'    (Page  428.) 

McCartt,  J.,  dissenting. 

Appeal  from  District  Court,  Seventh  District ;  Hon,  A.  H. 
Chfistensen,  Judge. 

Webtser  Greene  was  convicted  of  adultery.     He  appeals. 

Affibmed. 


•  SUte  V.  Hilberg,  22  Utah,  27,  61  Pac.  216. 
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James  W.  Cherry  and  Thurman,  Wedgwood  &  Irvine  for 
appellant. 

A.  R.  Barnes,  Attorney-General,  for  the  State. 

STRAUP,  C.  J. 

The  defendant  was  convicted  of  the  crime  of  adultery. 
It  was  alleged  in  the  information  that  he,  a  married  man, 
committed  the  crime  with   Madge  Morey,    an  unmarried 
woman,  in  Sanpete  County,  on  July  18,  1906.     Evidence 
was  introduced  by  the  state  tending  to  show  that  the  defend- 
ant in  1906,  and  for  more  than  ten  years  prior  thereto,  re- 
sided at  Mt.  Pleasant,   Sanpete  County,   and  that  Madge 
Morey  in  July,  1906,  and  for  about  a  year  prior  thereto, 
also  resided  at  that  place,  and  that  she  during  that  time 
lived  with  the  defendant  and  his  family.     Considerable  evi- 
dence was  had  tending  to  show  that  the  defendant  was  re- 
puted to  be  a  married  man ;  that  his  wife's  name  was  Grace 
Greene,  and  that  they  had  lived  together  at  Mt.  Pleasant 
as  husband  and  wife  for  more  than  ten  years ;  and  that  Madge 
Morey,  about  twenty  years  of  age,  was  reputed  to  be  an 
unmarried  woman.     An  affidavit  made  by  the  defendant  in 
October,  1903,  in  a  certain  cause,  was  also  introduced  in 
evidence  in  w^hich  the  defendant  deposed  that  he  "is  and 
has  been  for  ten  years  last  past  a  married  man,  and  is  re- 
quired to  and  does  support  Grace  Greene,   his  wife,   who 
resides  with  him  at  Mt.  Pleasant,  Sanpete  County,  Utah" 
A  warranty  deed  executed  by  the  defendant  and  Grace  D. 
Greene  in  April,   1906,  was   also   introduced   in   evidence, 
in  which  it  was  recited  that  "Webster  Greene  and  Grace  D. 
Greene,    his    wife,    grantors,    of    Mt.    Pleasant,     Sanpete 
County,"  conveyed  and  warranted  certain  real  estate  therein 
described.     In  the  acknowledgment  of  that   instrument  it 
was  also  recited  that  "Webster  Greene  and  Grace  D.  Greene, 
husband  and  wife,  the  signers  of  the   above  instrument,'' 
duly  acknowledged  its  execution.     About  the  31st  day  of 
December,  1906,  Madge  Morey  left  Mt.  Pleasant  and  went 
to  the  Florence  Crittenden  Home,  in  Los  Angeles,  Califor- 
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nia,  "a  home  for  betrayed  girls,  a  maternity  home,'*  and 
remained  there  until  the  16th  day  of  August,  1907.     There 
she  gave  birth  to  a  child  on  the  18th  day  of  April,  1907. 
While  she  was  at  the  home  the  defendant,  from  Mt.  Pleasant, 
wrote  several  letters  to  her,  in  one  of  which  he  sent  her 
money  and  cautioned  her  not  to   "mention  receiving  any 
money"  and  requested  her  to  put  a  mark  on  one  of  the 
comers  of  the  letter  to  be  written  by  her,  and  stated,  "I  will 
know  what  it  means."     He  signed  the  letter  "Uncle."     In 
another  letter  written  to  her  while  she  was  at  the  Crittenden 
Home,  in  which  he  also  referred  to  himself  as  "uncle,"  he 
stated:     *TDear  Madge:     Please  do  not  think  because  your 
uncle  has  not  written  you  that  he  has  forgotten  you  or  blames 
you  in  any  way  at  all  for  anything  that  has  transpired,  for 
such  is  not  the  case.    He  has  the  deepest  feelings  of  sympa- 
thy for  you  and  wishes  to  do  all  possible  he  can  for  you, 
but  to  avoid  any  serious  complications  he  has  beeai  forbidden 
by  his  attorney  to  do  anything.     He  hopes  you  will  not 
make  a  confident  of  Knudsen  (the  sheriff  of  Sanpete  County) 
or  Petersen  (who  was  a  witness  for  the  state),  or  any  one 
else  for  that  matter.     If  any  one  comes  to  you  under  any 
pretext  he  hopes  you  will  simply  say  to  them  you  have 
nothing  to  say.     They  can't  force  you  to  say  anything  or  to 
leave  the  state  unless  you  desire  to  do  so,  and  as  soon  as 
this  matter  is  settled  up  your  uncle  will  see  that  you  are 
taken  care  of.     He  has  wanted  to  write  you  often,  but  for 
fear  of  more  trouble  has  been  forbidden  to  do  so,  but  if 
you  stand  pat  he  will  stand  by  you.    Bum  this.     Go  to  the 
country  if  you  have  a  good  chance,  and  advise  your  Aunt 
Grace  where  you  are  so  you  can  be  cared  for.     Your  uncle 
has  regretted  many,  many  times  that  he  could  not  write  you, 
but  will  no  doubt  make  up  for  it  when  things  are  settled  up." 
In  June,  1907,  the  sheriff  and  county  attorney  of  Sanpete 
County  called  on  the  defendant  at  his  place  of  business  at 
Mt,  Pleasant.     The  sheriff  said  to  him:     "I  have  come  to 
arrest  you,  Web."    The  defendant  said :    "What  for?"   The 
sheriff  replied :    "The  Madge  Morey  business,"  or  "matter." 
The  defendant  asked :    "What  proof  have  you  got !"    There- 
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upon  the  sheriff  produced  and  handed  to  the  defendant  a 
writing  or  aflSdavit  purporting  to  have  been  made  and  signed 
by  Madge  Morey  in  Los  Angeles,  in  words  and  figures  as 
follows:  "Office  of  the  District  Attorney,  Los  Angeles 
County.  State  of  California,  County  of  Los  Angeles — ss.: 
Madge  Morey,  of  Los  Angeles,  California,  being  first  duly 
sworn,  says:  That  she  is  the  mother  of  an  infant  son  bom 
in  Los  Angeles,  California,  April  18,  1907,  and  that  one 
Webster  Greene,  of  Mt  Pleasant,  Utah,  is  the  father  of  said 
infant  son ;  that  she  is  unmarried  and  had  sexual  intercourse 
with  said  Webster  Greene  at  divers  times  and  occasions  at 
Mt.  Pleasant,  Utah,  between  February  1,  1906,  and  October 
1,  1906,  both  inclusive.  Madge  Morey.  H.  G.  S.  Mc- 
Cartney. [Seal.]"  The  defendant,  after  taking  and  read- 
ing the  writing,  dropped  his  head,  and  said :  "I  didn't  think 
Madge  would  do  that."  He  was  asked  if  his  wife  suspected 
him  "in  this  matter."  He  said:  "No,  I  do  not  know  how 
Grace  is  going  to  take  this."  The  county  attorney  told  him 
that  under  the  circumstances  he  would  be  obliged  to  file  a 
complaint  against  him.  The  defendant  asked  him  if  he  would 
not  file  it  before  a  particular  justice,  naming  him,  and  said: 
"I  will  never  go  to  the  penitentiary,  boys,"  and  asked,  if  he 
"should  vrake  up  dead  some  night,  would  my  bondsmen  be 
liable?"  The  county  attorney  said:  "I  think  as  long  as 
they  could  produce  your  body,  Web,  they  would  be  all  right." 
The  defendant  then  said:  "I  don't  believe  that  baby  is 
mine."  "Well,"  said  the  county  attorney,  "you  don't  deny 
having  sexual  intercourse  with  Madge  Morey,  do  you  ?"  The 
defendant  said:  "No,  sir;  I  do  not" — and  that  "there  are 
some  things  that  will  never  be  told  in  this  transaction."  The 
defendant  then  said :  "Couldn't  I  put  up  a  fine  and  get  out 
of  this  ?"  The  coimty  attorney  replied  that  in  a  case  of  that 
kind  the  district  attorney  and  the  judge  would  have  to  be 
parties  to  it  The  defendant  then  was  asked  if  he  would 
be  willing  to  plead  guilty  to  fornication,  and  he  replied  that 
he  would.  The  county  attorney  saw  the  defendant  the  next 
morning  and  told  him  that  he  was  very  doubtful  about  get- 
ting the  defendant  through  on  a  fornication  charge.     The 
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foregoing  is,  in  substance,  all  the  evidence  produced  by  the 
state.     The  defendant  offered  no  evidence. 

The  defendant,  on  appeal,  urges  that  the  evidence  is  in- 
sufficient to  show  that  he  was  a  married  man.  The  conten- 
tion made  by  his  counsel  in  this  regard  is  that,  to  effect  a 
1^1  marriage  it  is  necessary  "for  competent  persons  to 
declare  their  intention  in  writing ;  to  secure  the  writr 
ten  authorization  of  the  state ;  to  contract  in  the  pres-  1 ,  2 
ence  of  witnesses;  and  to  be  declared  husband  and 
wife  by  a  duly  authorized  person.  The  marriage  relation 
can  be  created  in  no  other  way.  No  amount  of  cohabitation, 
holding  out,  admissions,  declarations,  or  repute,  in  itself, 
can  cause  the  marriage  relation  to  exist  How,  then,  can 
proof  of  these  facts  even  tend  to  prove  a  legal  marriage  ?'* 
In  State  v.  Moore,  36  Utah  521,  105  Pac.  293,  we  held  that 
in  a  prosecution  of  an  offense  where  proof  of  the  marriage 
of  the  accused  is  essential  that  fact  may  be  proved  by  his 
admissions  of  the  fact.  We  think  the  evidence  here  was 
sufficient  to  justify  a  finding  that  the  defendant  was  a  mar- 
ried man. 

It  is  further  urged  that,  since  it  was  alleged  in  the  in- 
formation that  Madge  Morey  was  an  unmarried  woman,  it 
was  essential  for  the  state  to  prove  such  fact,  and  that  the 
proof  that  she  was  reputed  to  be  a  single  and  unmarried 
woman  was  not  sufficient.  We  think  there  was  sufficient  evi- 
dence to  show  that  she  was  unmarried. 

Furthermore,  we  are  of  the  opinion  that  the  proof  that 
the  defendant  was  a  married  man,  and  that  he  was  married 
to  a  woman  other  than  Madge  Morey,  and  the  further 
proof  that  he  had  sexual  intercourse  with  the  latter,  3 

was  suflScient  to  show  him  guilty  of  adultery,  whether 
Madge  Morey  was  a  married  or  unmarried  woman.     (Sec- 
tion 4210,  C.  L.  190Y.) 

Complaint  is  also  made  of  the  ruling  of  the  court  in  ad- 
mitting in  evidence  the  writing  or  affidavit  purporting  to 
have  been  signed  or  made  by  Madge  Morey,  and  which  was 
handed  to  and  read  by  the  defendant  as  heretofore  stated. 
It  is  urged  that  it  was  improperly  received  upon  the 
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ground  of  hearsay.     Had  the  writing  been  received  4 

as  the  written  declaration  of  the  declarant,  and  as  pri- 
mary evidence  of  the  facts  therein  declared,  of  course,  the 
writing  would  have  been  hearsay.  But  it  was  not  received 
for  such  purpose.  It  was  admitted  for  the  purpose  of  show- 
ing what  it  was  that  was  submitted  to  and  read  by  the 
defendant,  and  to  show  the  admissions  made  by  him  with 
respect  to  the  statements  contained  in  the  writing.  And 
to  such  effect  was  the  juiy  instructed.  The  writing  was 
received  as  a  part  of  a  transaction  had  with  the  defendant, 
and  to  explain  and  make  pertinent  the  replies  and  state- 
ments which  he  made  in  respect  of  the  statements  contained 
in  the  writing.  His  answers  could  not  fully  be  understood 
without  showing  what  was  said  to  him  or  shown  him,  the 
thing  responded  to  by  him.  What  a  party  himself  admits 
to  be  true  may  reasonably  be  presumed  to  be  so.  The  weight 
and  value  of  such  testimony  is  quite  another  question.  That 
necessarily  will  vary  according  to  circumstances.  Had  the 
sheriff  and  the  county  attorney  orally  stated  to  the  defend- 
ant that  he  was  the  father  of  an  infant  bom  to  Madge  Morey, 
that  she  was  unmarried,  and  that  he  had  sexual  intercourse 
with  her  at  Mt.  Pleasant,  and  had  he  replied  that  he  had 
sexual  intercourse  with  her,  but  he  did  not  believe  that  the 
child  was  his  child,  it  is  very  apparent  that  such  statements 
so  made  to  him,  and  his  reply  thereto,  would  have  been  ad- 
missible. That,  in  effect,  was  all  that  was  done  here.  In- 
stead of  making  such  statements  orally  to  the  defendant,  they 
were  made  in  writing.  By  showing  him  the  statements  con- 
tained in  the  writing,  it  was,  in  effect,  but  another  way  of 
stating  to  him  the  purported  claim  made  by  Madge  Morey, 
that  the  defendant  had  sexual  intercourse  with  her  at  Mt 
Pleasant,  that  she  was  an  unmarried  woman,  and  that  he 
was  the  father  of  her  child,  and,  in  effect,  asking  him 
whether  such  statements  were  true  or  false.  The  statements 
naturally  called  for  a  denial  if  they  were  not  true.  His 
reply  was  that  he  had  sexual  intercourse  with  her,  but  did 
not  believe  he  was  the  father  of  her  child.  Such  reply  was, 
in  effect,  an  admission  of  everything  contained  in  the  writ- 
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ing  submitted  to  and  read  by  him,  except  that  he  was  the 
father  of  the  child.  We  think  the  writing  was  properly 
received  in  evidence  as  part  of  a  transaction  had  with  the 
defendant  (Slatterie  v.  Pooley,  6  M.  &  W.  664;  Jacob  v. 
Lindsay,  King's  Bench,  1  East,  460),  and  hence  was  not 
open  to  the  objection  that  it  was  hearsay. 

It  is  also  urged  that  outside  of  the  "alleged  confession" 
there  is  no  proof  of  the  corpus  delicti.  The  statements  made 
by  the  defendant  were  in  the  nature  of  admissions,  not  a 
confession.  Furthermore,  the  corpus  delicti  was  sufficiently 
shown  by  the  proof  that  Madge  Morey,  an  unmarried 
woman,  gave  birth  to  a  child.     There  was  sufficient  5 

evidence  to  show,  independently  of  the  admissions 
of  the  defendant,  that  she  was  an  unmarried  woman,  and 
that  she  gave  birth  to  a  child.     The  defendant's  admission 
that  he  had  sexual  intercourse  with  her  was  sufficient  to 
connect  him  with  the  offense. 

Complaint  is  also  made  of  the  rulings  of  the  court  in  ad- 
mitting in  evidence  the  testimony  of  a  witness  taken  at  a 
former  trial  of  this  cause  and  certified  to  by  the  official 
court  stenographer  to  be  correct.  It  is  not  contended  that 
it  was  not  sufficiently  made  to  appear  that  the  witness  at 
the  time  of  this  trial  was  beyond  the  jurisdiction  of 
the  court.    In  fact,  it  is  conceded  that  there  was  suffi-  6 

cient  competent  evidence  to  show  such  fact,  but  it  is 
urged  that  error  was  committed  in  admitting  certain  other 
evidence  offered  to  prove  such  fact.  The  question  of  the 
admissibility  of  the  testimony  was  for  the  court,  not  for  the 
jury;  and,  since  there  is  sufficient  competent  evidence  to 
show  that  the  witness  was  beyond  the  jurisdiction  of  the 
court,  the  question  whether  other  evidence  bearing  i^)on  such 
fact  was  properly  or  improperly  received  is  wholly  immate- 
rial. 

In  this  connection  it  is  also  urged  that  section  6013, 
C,  L.  1907,  authorizing,  the  admission  of  such  testimony, 
is  in  conflict  with  section  12,  art.  1,  of  the  Constitution 
of  this  state,  giving  the  accused  the  right  to  be  confronted 
by  witnesses  against  him.     Section  6013  reads:     "When- 
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ever,  in  any  court  of  record,  the  testimony  of  any  wit- 
ness in  any  criminal  case  shall  be  stenographically  7 
reported  by  an  official  court  stenographer,  and  there- 
after such  witness  shall  die,  or  be  beyond  the  jurisdiction  of 
the  court  in  which  the  cause  is  pending,  either  party  to  the 
record  may  read  in  evidence  the  testimony  of  said  witness, 
when  duly  certified  by  the  stenographer  to  be  correct,  in  any 
subsequent  trial  of  or  proceeding  had  in  the  same  cause, 
subject  only  to  the  same  objection  that  might  be  made  if 
said  witness  were  upon  the  stand  testifying  in  open  court." 
That  such  statutory  provisions  are  not  in  conflict  with  con- 
stitutional provisions  referred  to  is  no  longer  an  open  ques- 
tion. They  many  times,  and  in  many  jurisdictions,  includ- 
ing this,  have  been  held  constitutional. 

It  is  further  contended  that  proof  of  the  venue  is  wanting. 
It  is  said  that,  even  though  the  evidence  be  deemed  suffi- 
cient to  show  that  the  defendant  had  carnal  knowledge  of 
the  body  of  Madge  Morey,  there  is  not  sufficient  evi- 
dence to  show  that  such  act  was  committed  in  the  8,  9 
County  of  Sanpete.  The  venue  may  be  inferred  from 
circumstantial  evidence  as  well  as  proved  by  direct  evidence. 
It  is  rare  when  the  commission  of  such  acts  can  be  shown 
by  direct  evidence.  They  are  usually  committed  covertly, 
not  openly.  It  was  shown  that  the  defendant  during  the 
year,  1906,  and  prior  thereto,  resided  at  Mt.  Pleasant,  San- 
pete County,  and  that  Madge  Morey  during  that  year  lived 
at  his  house,  until  in  December,  when  she  left  Mt.  Pleasant 
and  went  to  the  Crittenden  Home  in  Los  Angeles.  She 
then  was  between  five  and  six  months  in  pregnancy.  Neither 
she  nor  the  defendant  was  absent  from  the  county  during  the 
month  of  July,  1906,  except,  as  testified  to  by  a  witness, 
that  she  might  have  been  absent  a  few  days.  The  defendant 
admitted  that  he  had  sexual  intercourse  with  her.  It  is  not 
made  to  appear  that  such  act  could  have  been  committed  at 
any  other  place  except  at  Mt.  Pleasant,  in  Sanpete  County, 
Utah.  Furthermore,  the  writing  handed  to  and  read  by  the 
defendant  contained  the  direct  and  positive  statement  that 
he  and  Madge  Morey  on  divers  occasions  between  February 
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1,  and  October  1,  1906,  had  sexual  intercourse  with  each 
other  at  Mt.  Pleasant,  Utah,  and  that  the  defendant  was 
the  father  of  her  child  bom  on  the  18th  day  of  April,  1907. 
When  confronted  by  such  statement,  the  only  fact  therein 
denied  by  the  defendant,  and  that  but  vaguely,  was  the  pa- 
ternity of  the  child,  by  stating  that  "I  don't  believe  that 
baby  is  mine."  He,  however,  expressly  admitted  that  he  had 
sexual  intercourse  with  Madge  Morey.  Now,  there  may  be 
instances  when  one's  admission  is  to  be  regarded  no  broader 
than  the  words  employed  or  the  language  used  by  him.  But 
here  the  defendant  was  confronted  with  a  positive  and  direct 
charge  of  having  had  carnal  knowledge  of  the  body  of  a  par- 
ticular female  and  at  a  particular  designated  place.  When 
no  reply  is  made  to  a  statement  made  to  one,  or  in  his  pres- 
ence and  hearing,  that  he  was  concerned  in  the  commission 
of  a  crime,  the  natural  inference  is  that  the  imputation  is 
well  founded,  or  he  would  have  repelled  it ;  for  what  is  said 
to  a  man  before  his  face  he  is  in  some  degree  called  on  to 
contradict  it  if  he  does  not  acquiesce  in  it.  When,  therefore, 
upon  being  confronted  with  such  statement,  and  after  hav- 
ing read  it,  he  then  said,  "I  didn't  think  Madge  would  do 
that''  (for  in  his  letter  written  to  her  he  had  cautioned  her 
not  to  say  anything  to  any  one  and  to  "stand  pat"  and  in- 
formed her  that  she  could  not  be  compelled  to  say  anything 
or  to  leave  the  state  of  California),  and  vaguely  denied  the 
paternity  of  the  child,  and  expressly  admitted  having  had 
sexual  intercourse  with  Madge  Morey,  it  is  but  reasonable 
to  infer  that  such  intercourse  so  admitted  by  him  referred  to 
the  intercourse  or  intercourses  of  which  he  was  then  charged 
or  accused.  It  cannot  fairly  be  inferred  that,  when  he  made 
the  admissions,  he  had  in  mind  that  he  had  had  carnal  knowl- 
edge of  her  body  at  Salt  Lake  City,  or  in  Chicago,  or  at  some 
place  other  than  as  so  charged.  The  only  inference  is  that 
he  had  in  mind  that  he  had  carnal  knowledge  of  her  body  at 
Mt  Pleasant,  Utah,  as  charged.  Nor  from  what  is  made 
to  appear  can  it  be  presumed  that  only  the  fact  of  his  having 
had  sexual  intercourse  with  Madge  Morey  was  thought  by 
him  to  be  essential,  and  that  the  place  was  unessential  or 
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immaterial^  and  for  that  reason  responded  to  the  one  and 
not  to  the  other,  or  had  only  the  one  and  not  the  other  in 
mind.  We  therefore  think  that,  when  the  defendant  under 
all  the  circumstances  as  disclosed  ^cpressly  admitted  that 
he  had  had  sexual  intercourse  with  Madge  Morey,  it  is  but 
a  reasonable  inference  that  he  referred  to  the  sexual  inter- 
course or  intercourses  had  with  her  at  Mt.  Pleasant  and  of 
which  he  was  then  accused  and  charged,  and  to  which  his 
attention  was  directed,  and  concerning  which  his  reply  was 
made.  We  think  the  evidence  sufficient  to  show  the  venue 
in  Sanpete  County. 

It  is  argued  that  the  county  attorney  to  whom  the  defend- 
ant admitted  that  he  had  had  sexual  intercourse  with  Madge 
Morey  was  not  a  competent  witness.  This  contention  is 
based  on  the  facts  that  the  county  attorney  was  of 
counsel  in  the  case  on  behalf  of  the  state  and  par-  10 
ticipated  in  the  trial  thereof  after  his  term  of  office 
had  expired.  When  viewed  from  the  standpoint  of  ethics, 
it  may  be  that  it  is  of  doubtful  propriety  for  an  attorney 
participating  in  the  trial  of  a  case  to  become  a  witness  ex- 
cept with  respect  to  matters  which  are  merely  formal.  But 
imder  the  statute  of  this  state  he  nevertheless  is  a  competent 
witness.  (Sections  3412,  3413,  C.  L.  1907;  McLaren  v. 
Gillispie,  19  Utah  137,  56  Pac.  680.)  By  section  3412  it  is 
provided  that  "all  persons,  without  exception,  otherwise  than 
is  specified  in  the  next  two  sections,  who,  having  (»gans 
of  sense,  can  perceive,  and,  perceiving,  can  make  known 
their  perceptions  to  others,  may  be  witnesses.'^  The  per- 
sons specified  in  section  3413  who  cannot  be  witnesses  are 
those  of  unsound  mind,  children  under  ten  years  of  age,  and 
parties  to  transactions  with  deceased  or  insane  persons.  The 
witness  was  neither  of  unsound  mind,  nor  a  child  under  ten 
years  of  age ;  nor  did  he  testify  in  respect  of  any  transaction 
had  with  a  deceased  or  insane  person.  Section  3414  per- 
tains only  to  privileged  communications,  and  among  other 
things  provides  that  an  attorney  cannot  without  the  consent 
of  his  client  be  examined  as  to  any  communication  made  by 
the  client  to  him  or  his  advice  given  therein  in  the  course 
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of  professional  employment  It  is  not  contended  that  the 
relation  of  attorney  and  client  existed  between  the  witness 
and  the  defendant,  or  that  the  communication  made  by  the 
defendant  to  the  witness  was  otherwise  privileged.  To  ren- 
der the  witness  an  incompetent  witness,  it  was  necessary  to 
bring  him  within  one  or  the  other  of  sections  3413  or  3414. 
He  does  not  fall  within  either.  No  objection  was  made  to 
the  county  attorney's  appearance  in  the  trial  of  the  case 
as  counsel  in  behalf  of  the  state,  nor  to  his  participation 
as  such  in  the  trial;  nor  is  there  any  assignment  or  com- 
plaint made  with  respect  to  such  matters.  The  objection 
made  in  the  court  below  in  such  particular  was,  and  the 
only  assignment  and  complaint  here  made  with  respect 
thereto  are,  that  the  county  attorney  was  not  a  competent 
witness  because  he  was  of  counsel  in  the  case  and  as  such 
participated  in  the  trial.  The  ruling  on  that  objection  and 
the  assignment  and  complaint  based  upon  it  is  the  only 
question  with  respect  to  that  controversy  which  is  presented 
for  review.  A  discussion  of  any  other  question  relating  to 
it  is  but  didactic. 

It  is  further  argued  that  the  testimony  of  the  county 
attorney  and  the  sheriflF  in  respect  of  the  defendant's  admis- 
sions was  not  competent  upon  the  ground  that  the  admissions 
were  in  the  nature  of  involuntary  confessions.  Whether 
what  was  said  by  the  defendant  to  the  county  attorney  and 
the  sheriflF  be  regarded  as  admissions  or  confessions, 
nevertheless,  we  think  it  is  clearly  made  to  appear  that  1 1 
the  statements  made  by  him  were  wholly  voluntary. 
It  is  argued  that  they  were  involuntary  because  a  hope  was 
held  out  to  the  defendant  that  the  charged  oflFense  of  adultery, 
which  is  a  felony,  might  be  reduced  to  that  of  fornication, 
which,  under  our  statute,  is  but  a  misdemeanor.  The  ad- 
missions or  statements  of  the  defendant  were  not  induced 
or  influenced,  or  brought  about,  by  any  such  suggestion  or 
hope.  When  the  county  attorney  and  sheriflF  visited  the  de 
fendant  and  informed  him  that  they  had  come  to  arrest 
him,  the  defendant  inquired  "What  for?"  They  informed 
S8  Utah— 26 
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him  that  it  pertained  to  the  Madge  Morey  "matter^'  or  'T)usi- 
ness."  He  asked  what  proof  they  had.  They  ihesa  pro- 
duced and  handed  him  the  purported  affidavit  of  Madge 
Morey.  After  he  had  read  it,  and  after  he  had  vaguely 
denied  the  paternity  of  the  child,  expressly  admitted  that 
he  had  (Carnal  knowledge  of  the  body  of  Madge  Morey,  stated 
that  his  wife  did  not  suspect  him,  and  that  he  did  not  know 
how  she  would  take  it,  and  after  he  had  been  informed  by 
the  sheriff  that  a  complaint  would  be  filed  against  him  charg- 
ing him  with  adultery,  the  defendant  then  inquired  of  the 
county  attorney  and  sheriff  if  he  could  not  "pay  a  fine  and 
get  out  of  this."  The  sheriff  told  him  that  he  could  not. 
The  county  attorney  said  that  he  knew  of  a  case  where  that 
had  been  done,  but  also  informed  him  that  the  judge  and 
district  attorney  would  have  to  be  parties  to  such  an  ar- 
rangement The  defendant  then  stated  that  the  judge  ^Tiad 
it  in  for  him  and  might  be  vindictive  rather  than  to  do 
him  any  favors."  The  county  attorney  then  said  that  he 
would  speak  to  the  judge,  "and  see  what  he  says  about  it 
and  how  he  feels."  Thereafter,  with  the  knowledge  and  con- 
sent of  the  defendant,  the  county  attorney  spoke  to  the  judge, 
and,  when  the  county  attorney  met  the  defendant,  the  latter 
asked  him  what  had  been  done  "and  how  he  [the  judge] 
felt."  The  witness  replied  that  the  judge  did  not  "seem  to 
feel  vindictive,"  that  he  thought  he  would  be  as  fair  as  he 
could  be  under  the  circumstances,  but  that  the  county  at- 
torney "was  very  doubtful  about  getting  the  matter  throu^ 
on  a  fornication  charge."  It  thus  clearly  is  made  to  appear 
that  the  conversations  and  transactions  relating  to  the  ques- 
tion of  whether  the  offense  could  be  reduced  to  fornication 
were  had  after  the  defendant  had  made  his  admissions.  This 
is  therefore  not  a  case  where  the  admissions  or  confession 
were  the  result  of  promises  or  inducements,  but  one  where 
the  accused,  after  having  freely  and  voluntarily  made  his 
admissions,  importuned  the  county  attorney  and  the  sher- 
iff to  help  him  out  of  his  difficulty.  Whether  the  defend- 
ant so  importuned  them,  or  whether  they  themselves  first 
suggested  that  the  offense  of  adultery  might  be  reduced  to 
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fornication  if  the  judge  and  district  attorney  consented,  is  not 
the  material  thing.  The  material  thing,  and  which  is  cleariy 
shown  by  the  record,  is  that  no  such  suggestion  was  made, 
and  that  no  question  arose  with  respect  to  the  defendant's 
plea  to  fornication,  or  as  to  whether  the  offense  might  be 
reduced  from  adultery  to  fornication  imtil  after  the  defend- 
ant had  admitted  that  he  had  had  sexual  intercourse  with 
Madge  Morey  and  had  made  the  admissions  referred  to. 

It  is  also  argued  that  the  conversation  between  the  judge 
and  the  county  attorney  was  not  competent  evidence.  That 
conversation  was  not  put  in  evidence.  No  such  proof  was 
offered.  What  was  put  in  evidence  was  the  conversa- 
tion between  the  defendant  and  the  county  attorney  12 
in  respect  of  the  latter's  interview  with  the  judge. 
Standing  by  itself,  such  fact  has  no  relevancy.  But  here  it 
was  a  part  of  a  transaction  in  which  the  defendant,  after 
his  admissions,  manifested  a  willingness  to  plead  guilty  to 
fornication  and  pay  a  fine,  and,  being  informed  that  the 
judge  and  district  attorney  "had  to  be  parties  to  such  an 
arrangement/^  the  defendant  accepted  the  proffered  assist- 
ance of  the  county  attorney  to  interview  the  judge  and  ascer- 
tain 'Tiow  he  felt  about  it.'^  So  that  what  the  county  at- 
torney told  the  defendant  in  respect  of  the  result  of  the 
former's  interview  with  the  judge  was  but  a  part  of  a  trans- 
action with  which  the  defendant  was  himself  connected,  and 
in  which  he  endeavored  to  have  the  charge  of  adultery  re- 
duced to  that  of  fornication,  not  on  any  theory  that  he  was 
innocent  of  the  former  and  guilty  of  the  latter  charge,  but 
for  the  sole  purpose  of  lessening  the  punishment  of  the  crime 
which  he  himself  had  theretofore  admitted  had  been  com- 
mitted by  him.  It  is  not  contended  that  the  defendant's  con- 
duct in,  and  his  connection  with  the  transaction  in  which 
he  sought  thus  to  have  the  punishment  mitigated,  were  not 
relevant.  All  the  evidence  of  that  transaction  was  admitted 
Avithout  objection,  except  what  the  county  attorney  told  the 
defendant  with  respect  to  the  result  of  the  former's  inter- 
view with  the  judge.  Such  transaction  of  which  such  con- 
versation between  the  county  attorney  and  the  defendant  was 
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a  part  was  itself  relevant  and  admissible.  For  the  effort 
made,  or  the  willingness  shown,  by  the  defendant,  after  he 
had  admitted  that  he  had  had  carnal  knowledge  of  the  body 
of  Madge  Morey,  and  that  Grace  Greene,  a  woman  other 
than  Madge  Morey,  was  his  wife,  to  have  the  charge  of 
adultery  reduced  to  that  of  fornication,  and  to  be  permitted 
to  escape  by  the  payment  of  a  fine,  was  not  consistent  with 
innocence  but  with  guilt.  And  it  is  a  familiar  rule  that, 
where  a  part  of  a  conversation  or  transaction  relative  to  a 
subject  under  judicial  investigation  is  admissible,  all  that 
forms  a  part  of  that  conversation  or  transaction,  together 
with  the  circumstances  surrounding  the  persons  engaged  in  it, 
are  competent  to  go  to  the  jury  for  the  purpose  of  enabling 
them  to  assign  the  proper  and  just  effect  of  the  admission 
or  admissions  made  in  the  course  of  the  conversation  or 
transaction. 

Other  questions  are  also  raised  and  discussed  by  coimsel, 
but  we  think  they  are  without  merit. 

We  are  of  the  opinion  that  the  judgment  of  the  court  below 
ought  to  be  affirmed.     Such  is  the  order. 

FRICK,  J.,  concurs. 

McCAKTT,  J.  (dissenting). 

I  cannot  concur  in  the  foregoing  opinion.  The  grounds 
upon  which  I  dissent,  briefly  stated,  are:  (1)  That  the 
court  erred  in  admitting  the  testimony  of  the  witness  Lar- 
sen  respecting  a  conversation  he  claimed  to  have  had  with 
Judge  Erickson  in  regard  to  the  case;  (2)  that  the  court 
erred  in  admitting  in  evidence  the  State's  Exhibit  8,  purport- 
ing to  be  an  affidavit  of  Madge  Morey;  (3)  that  the  testi- 
mony respecting  certain  admissions  made  by  defendant  to 
the  witnesses  Knudsen  and  Larsen  should  have  been  ex- 
cluded because  the  record  shows  that  they  were  obtained  from 
the  defendant  by  Larsen,  the  then  county  attorney  of  San- 
pete County,  leading  the  defendant  to  believe  that,  if  he  would 
enter  a  plea  of  guilty  to  a  complaint  soon  thereafter  to  be 
filed  against  him  before  a  justice  of  the  peace,   "maybe" 
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they  "could  get  the  crime  reduced  to  fornication,"  in  which 
caae  a  fine  or  county  jail  sentence  only  could  be  imposed; 
(4)  that  Larsen  acted  in  the  dual  capacity  of  a  witness  for 
the  state  and  as  special  prosecutor  in  the  case,  which,  in  my 
opinion,  under  the  peculiar  facts  and  circumstances  of  the 
case  as  disclosed  by  the  record,  prevented  the  defendant  from 
having  a  fair  and  impartial  trial;  (5)  that  the  court  in  its 
diarge  misdirected  the  jury  to  the  prejudice  of  the  defend- 
ant; (6)  that  the  court  erred  in  refusing  to  give  certain  in- 
structions to  the  jury  asked  for  by  the  defendant. 

I  shall  briefly  discuss  the  foregoing  propositions  in  the 
order  stated  and  point  out  wherein  I  think  the  rulings  of 
the  court  thereon  were  erroneous  and  prejudicial  to  the  rights 
of  the  defendant. 

Ordinarily  this  court  has  no  difficulty  in  determining  what 
the  facts  are  in  a  given  case,  especially  where,  as  here,  the 
evidence  is  all  ex  parte,  and  there  is  no  substantial  conflict 
thereon.  In  this  case,  however,  the  court  is  as  hopelessly 
divided  on  the  question  as  to  what  the  facts  are  as  it  is  on 
the  legal  propositions  involved.  It  therefore  becomes  neces- 
sary to  quote  quite  extensively  from  the  evidence  as  the  same 
api)ears  in  the  bill  of  exceptions.  The  sheriflF,  whose  evi- 
dence bears  the  imprint  of  honesty,  sincerity,  and  fairness,. 
testified  that  he  and  Larsen  went  to  Mt.  Pleasant  to  see  the 
defendant  in  pursuance  of  an  arrangement  had  between  them 
to  '*go  there  and  trap  him  or  surprise  him  into  making  some 
admission;"  that,  when  he  informed  the  defendant  that  he 
had  come  to  arrest  him,  the  defendant  said  "What  for?" 
and  he  answered  "the  Madge  Morey  business;"  that  the 
county  attorney  then  said,  "Yes;  Web,  you  are  up  against 
it  ;*'  that  the  defendant  said,  "What  proof  have  you  ?"  that 
in  answer  to  this  inquiry  he  handed  the  defendant  the  pur- 
jjorted  affidavit  of  Madge  Morey ;  that  the  defendant  read  the 
affidavit,  dropped  his  head,  and  remarked,  "I  didn't  think 
Madge  would  do  that,"  and  further  stated,  "I  don't  think 
that  child  is  mine."  At  some  time  during  the  conversation 
I-arsen  said  to  the  defendant,  "You  don't  deny  having  sex- 
ual intercourse  with  Madge  Morey,  do  you?"  and  the  de- 
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fendant  answered,  "No,  sir;  I  don't."  Knudsen  testified 
that,  according  to  his  *T)efit  recollection,"  this  statement  was 
made  by  defendant  before  there  was  any  talk  about  reducing 
the  charge  to  fornication,  but  that  he  was  not  positive  whether 
it  was  before  or  after.  Some  parts  of  Larsen's  testimony 
tended  to  show  that  the  admission  referred  to  was  made 
before  there  was  anything  said  to  the  defendant  about  his 
pleading  guilty  to  the  crime  of  fornication.  After  Larsen 
had  given  his  testimony  in  chief  and  had  been  cross-examined 
by  counsel  for  defendant,  he  was  further  examined  by  one 
of  the  jurors.  To  one  of  the  questions  asked  by  the  juror, 
Larsen  answered  as  follows:  "There  was  probably  fifteen 
or  twenty  minutes  elapsed  before  he  (referring  to  defend- 
ant) made  any  admissions  at  all,  and  they  were  a  consid- 
erable length  of  time  after  he  had  read  the  affidavit  and 
considerable  talk." 

From  the  foregoing  it  would  seem  that  there  is  at  least 
some  uncertainty  in  the  evidence  respecting  the  exact  time 
or  stage  of  the  conversation  when  the  defendant  made  the 
statement  that  he  did  not  deny  "having  sexual  intercourse 
with  Madge  Morey."  It  may,  or  it  may  not,  have  been 
before  tke  defendant,  according  to  Knudsen's  testimony, 
said,  "What  do  you  want  me  to  do  ?"  and  Larsen  answered, 
"I  think  you  had  better  plead  guilty,"  and  stated  that  it  was 
possible  or  "that  he  could  get  it  cut  down  to  a  minor  of- 
fense." 

Adverting  to  the  facts  about  which  there  is  no  controversy, 
liarsen  said  to  the  defendant  on  the  occasion  referred  to, 
•"Does  your  wife  know  anything  about  this,  Web?"  and  the 
'defendant  answered,  "No;  she  doesn't.  She  doesn't  sus- 
pect anything."  The  sheriff,  quoting  him  literally,  testi- 
^ed:  'We  talked  about  the  offense  being  reduced.  Mr. 
Larsen  said,  We  might  reduce  the  offense  to  fornication,' 
and  Mr.  Greene  said  that  he  would  like  to  have  that  done, 
if  it  could  be  done — pay  a  fine  in  place  of  going  to  prison." 
On  cross-examination  the  sheriff  testified,  in  part,  as  fol- 
lows: "Q.  Now,  at  some  time,  Mr.  Knudsen,  during  that 
conversation  you  or  Mr.  Larsen  did  offer  to  Mr.  Greene  a 
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reward  or  mitigation,  or  held  out  hope  of  mitigation  of  pun- 
ishment if  he  would  plead  guilty,  or  if  he  would  make  ad- 
missions at  some  time.  A.  Mr.  Larsen  did;  yes,  sir.'^ 
Continuing,  the  witness  said :  "Well,  there  is  a  question 
whether  Mr.  Larsen  held  it  out.  Mr.  Larsen  said  that  it 
could  be  done.  He  didn't  say  that  it  would  be.  Q.  He  said 
he  had  better  plead  guilty,  did  he  not?  A.  Yes,  sir.  I 
think  that  was  said;  yes,  sir.  .  .  .  Q.  Well,  let's  see. 
Here  is  your  answer  before  (referring  to  the  testimony  of 
the  witness  given  at  the  former  trial  of  the  case) :  *I  don't 
think  that  he  said  that  immediately  after.  I  recollect,  since 
you  speak  of  it,  that  he  did  ask  that  question,  '^What  do 
you  want  me  to  do?"  I  think  that  was  afterwards,  and  I 
think  that  was  the  reply  that  Mr.  Larsen  said,  'I  think  you 
had  better  plead  guilty,"  and  then  he  went  on  to  say  it  was 
possible,  or  that  he  could.  .  ,  .  get  it  cut  down  to  a 
minor  offense.'  That  was  what  was  said  there,  was  it  not, 
in  substance?  A.  I  think  so;  yes,  sir."  On  this  point 
Larsen  testified  as  follows:  "He  (defendant)  says,  ^Couldn't 
I  pay  a  fine  and  get  out  of  this?'  I  says,  *I  don't  know 
about  that,  Web.  ...  If  that  were  done  in  a  case  of  this 
kind,  the  judge  and  district  attorney  would  have  to  be  par- 
ties to  it'  I  says,  Would  you  be  willing  to  plead  guilty 
to  fornication  ?'  He  says,  'Yes ;  I  would.'  The  next  morn- 
ing I  saw  the  defendant."  Then  the  following  question  was 
put  by  counsel :  "Anything  said  by  Greene  at  that  time  fur- 
ther in  relation  to  the  matter?"  The  witness  answered: 
"Well,  he  wanted  to  know  what  conversation  I  had  with 
Judge  Erickson,  or  what  had  been  done  and  how  he  felt, 
and  I  told  Web  that  the  judge  didn't  seem  to  feel  vindic- 
tive ;  that  I  thought  he  would  be  as  fair  as  he  could  be  under 
the  circumstances,  but  I  was  very  doubtful  about  getting  the 
matter  through  on  a  fornication  charge." 

The  defendant  moved  to  strike  out  the  last  answer  on  the 
ground  that  it  was  inmiaterial  and  incompetent.  The  court 
denied  the  motion,  to  which  ruling  the  defendant  duly  ex- 
cepted. I  think  this  ruling  was  error.  The  testimony  of 
Larsen  respecting  his  conversation  with  Judge  Erickson,  the 
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then  district  judge  of  Sanpete  County,  did  not  prove,  nor 
tend  to  prove,  any  issue  in  the  case.  It  was  nothing  more 
than  a  statement  of  the  county  attorney  under  oath  to  the 
jury  of  his  opinion  as  to  what  the  attitude  of  Judge  Eridt- 
son  would  be  towards  the  defendant  at  the  trial,  and  was 
therefore  immaterial  and  incompetent  for  any  purpose. 
That  the  admission  of  this  testimony  was  prejudicial  to  the 
rights  of  the  defendant  is,  in  my  opinion,  too  plain  to  admit 
of  serious  discussion.  The  statement  of  Larsen  that  the 
judge  wovid  be  as  fair  as  he  could  be  under  the  ctrcum" 
stances  would  naturally  tend  to  create  in  the  minds  of  the 
jury  the  impression  that  the  facts  and  circumstances  of  the 
case  were  of  so  aggravated  and  imusual  a  character,  and 
showed  such  depravity  on  the  part  of  the  defendant,  that 
it  would  be  difficult  for  the  judge  to  be  fair  and  impartial 
in  his  rulings  on  the  trial  of  the  case. 

The  Chief  Justice,  referring  to  this  assignment  of  error 
in  the  prevailing  opinion,  says:  "It  is  also  argued  that  the 
conversation  between  the  judge  and  the  county  attorney  was 
not  competent  evidence.  'No  such  proof  was  offered."  No 
claim  was  made,  as  I  read  the  record,  that  the  conversation 
between  the  county  attorney  and  the  district  judge  was  put 
in  evidence.  What  appellant  complains  of  is  that  Larsen 
was  permitted,  over  timely  objections  made  by  appellant, 
to  give  his  version  of  the  conversation  he  had  with  Judge 
Erickson.  It  is  further  said  in  the  prevailing  opinion  that 
"it  was  a  part  of  a  transaction  in  which  the  defendant  after 
his  admissions  manifested  a  willingness  to  plead  guilty  to 
fornication  and  pay  a  fine,  and,  being  informed  that  the 
judge  and  district  attorney  had  to  be  parties  to  such  an 
arrangement,  the  defendant  accepted  the  proffered  assist- 
ance of  the  county  attorney  to  interview  the  judge  and  ascer- 
tain how  he  felt  about  it."  And  again  it  is  said  in  the 
opinion  written  by  the  Chief  Justice:  "This  is  therefore 
not  a  case  where  the  admissions  or  confession  were  the  result 
of  promises  or  inducements,  but  one  where  the  accused  after 
having  freely  and  voluntarily  made  his  admissions  impor- 
tuned the  county  attorney  and  the  sheriff  to  help  him  out  of 
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his  difficulty/*  I  fail  to  find  anything  in  the  record  that 
will  justify  or  support  any  such  conclusions.  Larsen  is  the 
only  witness  who  testified  to  what  was  said  in  reference  to 
his  seeking  an  interview  with  Judge  Erickson,  and  his  testi- 
mony on  that  point  was  as  follows,  omitting  repetitions :  "He 
(referring  to  defendant)  says,  ^Couldn't  I  pay  a  fine  and 
got  out  of  this?'  I  says,  'I  don't  know  about  that,  Web/ 
I  says,  'If  that  were  done  in  a  case  of  this  kind,  the  judge 
and  the  district  attorney  would  have  to  be  parties  to  it* 
I  said,  T  know  of  a  case  where  it  has  been  done/  .  .  •  I 
says,  'I  will  tell  you  what  I  will  do,  Web.  I  will  speak 
to  Judge  Erickson  and  see  what  he  thinks  about  it,  how 
he  feels  about  it.'  Well,'  he  says,  *I  wouldn't  expect  any- 
thing from  Judge  Erickson.'  .  .  .  And  told  me  that 
he  thought  Judge  Erickson  might  be  somewhat  vindictive 
rather  than  to  do  him  any  favors.  Well,'  I  says,  \  .  . 
it  is  the  only  way  it  could  be  done.  .  .  .'  And  I  asked 
Web,  I  says,  Would  you  be  willing  to  plead  guilty  to  for- 
nication V  He  says,  TTes,  I  would.'  Well,'  I  says,  'I  will 
speak  to  the  judge  about  it,  .  .  .  and  mention  it  to 
Fred  Woods.'  I  says,  T  don't  know  what  view  they  will 
take  of  it'  And  he  seemed  to  think  that  he  couldn't  expect 
anything  of  Judge  Erickson,  and  told  me  so."  The  fore- 
going is  all  that  the  record  contains  of  what  was  said  with 
reference  to  Larsen  seeing  and  talking  with  Judge  Erick- 
son about  the  case.  There  is  not  a  scintilla  of  evidence, 
as  I  read  the  record,  that  tends  to  show  that  the  defendant 
"importuned"  these  officers  "to  help  him  out  of  his  diffi- 
culty," or  that  he  "accepted  the  proffered  assistance  of  the 
county  attorney  to  interview  the  judge."  Practically  all 
that  was  said  upon  that  occasion  about  Larsen  seeing  the 
judge  was  said  by  Larsen  himself.  And  I  think  the  evi- 
dence conclusively  shows  that  what  he  did  in  the  premises 
was  of  his  own  volition,  and  not  in  pursuance  of  any  request 
made  of  him  by  the  defendant  True,  when  Larsen  signi- 
fied his  intention  of  interviewing  the  judge  about  the  case, 
the  defendant  did  not  enter  a  direct  and  emphatic  protest 
against  him  doing  so.     But  what  he  did  say  was  more  in 
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the  nature  of  a  disapproval  than  it  was  of  an  acquiescence 
on  his  part  of  what  Larsen  proposed  to  do  in  the  matter. 
And  what  Larsen  said  to  the  defendant  on  the  following  day 
about  his  talk  with  the  judge  was  no  more  a  part  of  the 
first  conversation  than  it  would  have  been  had  Larsen  met 
the  defendant  six  months  later,  and  told  him  of  some  con- 
versation he  might  have  had  with  the  judge  about  his  case. 
It  was  rather  a  part  of  the  scheme  which  Larsen  had  for- 
mulated before  he  went  to  Mt.  Pleasant  to  "trap"  the  de- 
fendant into  making  admissions  of  an  incriminatory  char- 
acter  to  be  used  against  him  in  case  he  should  be  brought 
to  trial  on  a  charge  of  adultery.  And  it  is  apparent  that 
what  Larsen  said  about  seeing  and  talking  with  the  judge 
was  a  part  of  the  scheme  to  induce  the  defendant  to  make 
admissions,  and  not  because  of  any  solicitude  that  Larsen 
had  for  the  defendant,  as  the  prevailing  opinion  seems  to 
indicate. 

The  next  assignment  of  error  involves  the  admissibilty  in 
evidence  of  the  purported  affidavit  of  Madge  Morey.  The 
court  instructed  the  jury  that  the  affidavit  "was  admitted  for 
the  sole  purpose  of  rendering  intelligible  the  conversation 
testified  to  as  occurring  between  the  defendant  and  the  wit- 
nesses Knudsen  and  Larsen,  and  for  no  other  purpose  what- 
ever, and  it  is  to  be  considered  by  you  for  no  other  purpose 
whatever.  It  is  not  proof  in  itself  that  Madge  Morey  had 
sexual  intercourse  with  the  defendant  at  Mt  Pleasant,  or  at 
any  other  place  in  Sanpete  County,  on  or  about  the  18th  day 
of  July,  1906,  or  at  any  time  whatever  or  at  all  or  at  any 
]>lace.  It  is  not  evidence  in  the  case  for  any  purpose  what- 
ever, and  does  not  prove  or  tend  to  prove  in  the  remotest  de- 
gree any  fact  in  this  case  material  or  otherwise.  It  is  of 
no  weight  whatever  a^  proving  or  tending  to  prove  the 'al- 
leged fact  therein  stated."  It  is  contended  on  behalf  of  the 
state,  first,  that  the  affidavit,  under  the  circumstances  as  tes- 
tified to  by  the  witnesses,  became  a  part  of  the  conversation 
which  was  had  between  the  defendant  and  the  witnesses 
Knudsen  and  Larsen,  and  that  "it  really  becomes  a  part  of 
the  admission"  made  by  the  defendant ;  and,  second,  that  the 
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court  having,  by  giving  the  forgoing  instruction,  restricted 
the  consideration  of  the  affidavit  by  the  jury  for  the  pur- 
pose only  of  "rendering  intelligible'^  the  conversation  be- 
tween the  defendant  and  the  witnesses  mentioned,  it  could 
not  have  prejudiced  the  rights  of  the  defendant.  In  answer 
to  the  first  proposition,  it  is  sufficient  to  say  that  the  evi- 
dence (as  I  read  the  record)  does  not  show  that  defendant 
admitted  the  purported  affidavit,  or  any  part  of  it,  to  be  true. 
On  reading  the  so-called  affidavit,  the  defendant  said,  "I 
didn't  think  Madge  would  do  that."  This  remark  was  more 
consistent  with  the  theory  of  the  defendant's  innocence  than 
it  was  with  the  theory  of  his  guilt  because  an  innocent  man 
would  naturally  be  surprised  should  a  charge  of  this  kind 
be  made  against  him,  and  he  might  well  exclaim  that  he 
"didn't  think"  the  party  making  the  accusation  would  do 
such  a  thing.  And  the  further  remark  made  by  the  defend- 
ant that  he  did  not  think  that  the  child  was  his  was  more  in 
the  nature  of  a  denial  than  an  admission  of  the  truth  of  the 
contents  of  the  affidavit.  It  is  evident  that  Larsen  so  con- 
strued the  remark,  because  in  answer  to  it  he  made  the  fol- 
lowing statement  to  the  defendant,  which  was  in  the  nature 
of  a  general  inquiry,  namely:  "Well,  you  don't  deny  hav- 
ing sexual  intercourse  with  Madge  Morey,  do  you?"  And 
the  defendant  answered,  "No,  sir;  I  don't."  This  answer, 
technically  and  literally  construed,  was  neither  an  admission 
nor  a  denial.  Suppose,  for  illustration,  the  defendant  in 
answer  to  Larsen  had  said,  "No,  sir ;  I  don't,  nor  do  I  admit 
it,"  or  had  said,  "I  do  not  deny  it;  I  do  not  admit  it."  No 
one  would  seriously  contend  that  either  of  the  answers  sug- 
gested would  be  an  admission  or  a  denial.  All  that  could  be 
claimed  for  such  an  answer  would  be  that  the  party  making 
it  was  noncommittal  regarding  the  matter  about  which  he 
was  interrogated.  Assuming,  however,  for  the  sake  of  argu- 
ment, that  the  defendant's  answer,  associated  as  it  was  with 
the  balance  of  the  conversation  carried  on  between  him  and 
the  officers,  amounted  to  an  admission  that  he  had  had 
sexual  intercourse  with  Madge  Morey,  yet  I  am  clearly  of 
the  opinion  that  it  was  not  an  admission  of  the  truth  of  the 
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recitals  contained  in  the  so-called  affidavit  The  most  that 
can  be  claimed  for  the  answer  is  that  it  was  an  admission  by 
the  defendant  that  he  at  some  time  and  place  had  had  carnal 
knowledge  of  the  body  of  Madge  Morey.  He  did  not  say 
nor  did  he  admit  that  these  unlawful  relations  took  place  in 
Sanpete  County,  or,  for  that  matter,  within  the  state  of 
Utah.  When  the  affidavit  was  handed  to  the  defendant, 
he  and  the  officers  were  talking  about  Madge  Morey.  The 
defendant  examined  the  paper,  and  said,  ^^I  didn't  think  that 
Madge  would  do  that,"  and  further  remarked,  "I  donH  think 
that  child  is  mine."  As  I  have  stated,  Larsen  evidently 
did  not  construe  these  statements,  or  either  of  them,  as  an 
admission  of  the  truth  of  anything  contained  in  the  paper, 
because,  instead  of  asking  the  defendant  the  direct  question 
if  he  admitted  the  contents  of  the  document  to  be  true,  or 
if  he  had  sexual  intercourse  with  Madge  Morey  as  diarged 
in  the  affidavit,  he  asked  him  the  general  question  namely, 
*'You  don't  deny  having  sexual  intercourse  with  Madge 
Morey,  do  you?"  That  is,  Larsen  resumed  the  conversa- 
tion at  the  point  where  it  had  been  interrupted  by  the  hand- 
ing of  the  affidavit  to  the  defendant,  and  asked  the  defend- 
ant the  question  referred  to  without  any  reference  to  the 
specific  acts  recited  in  the  affidavit  In  the  prevailing  opin- 
ion it  is  said:  "Here  (referring  to  the  affidavit)  the  defend- 
ant was  confronted  with  a  positive  direct  charge  of  having 
had  carnal  knowledge  of  the  body  of  a  particular  woman  at 
a  particular  designated  place."  And  it  is  further  said: 
"When  no  reply  is  made  to  a  statement  made  to  one  or  in 
his  presence  and  hearing  that  he  y^as  concerned  in  the  ccwn- 
mission  of  a  crime,  the  inference  is  that  the  imputation  is 
well  founded,  or  he  would  have  repelled  it."  But  in  this 
case,  unless  the  purported  affidavit  in  question  is  at  least  to 
some  extent,  treated  as  substantive  evidence,  there  is  no  legal 
proof  that  the  defendant  was  charged  with  the  commission 
of  a  crime.  The  affidavit  in  a  legal  sense  was  nothing  more 
than  a  piece  of  waste  or  scrap  paper  without  any  known 
author,  because  there  is  not  a  scintilla  of  legal  evidence  in 
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the  record  that  Madge  Morey,  the  purported  author,  ever  saw 
the  document.  The  defendant  was  no  more  called  upon 
to  reply  to  the  recitals  of  the  paper  when  it  was  handed  to 
him  by  the  officers  than  he  would  have  been  if  a  stranger 
had  picked  it  up  in  the  street  and  handed  it  to  him.  Giving 
the  evidence  referred  to  the  most  liberal  construction  of 
which  it  is  susceptible,  I  think  it  fails  to  show  an  admission 
on  the  part  of  the  defendant  that  he  and  Madge  Morey 
committed  any  of  the  specific  acts  mentioned  in  the  affi- 
davit. 

In  regard  to  the  other  ground  upon  which  it  is  claimed 
the  affidavit  was  admissible,  it  might  be  well  to  observe  that 
neither  the  district  attorney,  when  he  offered  the  affidavit 
in  evidence,  nor  the  Attorney  General  in  his  oral  or  printed 
argument  to  this  court,  pointed  out  or  attempted  to  point 
out  wherein  or  in  what  respect  the  affidavit  was  necessary 
to  "render  intelligible"  the  conversation,  or  any  part  of  it.  A 
mere  inspection  of  the  record  will  show  that  the  conversation, 
so  far  as  it  is  material  to  any  issue  in  this  case,  is  just  as 
intelligible  when  considered  separate  and  apart  from  the 
affidavit  as  it  is  when  considered  in  connection  therewith. 
The  contents  of  the  affidavit  were  the  purported  statements 
of  Madge  Morey  made  out  of  court,  and  not  in  the  presence 
or  hearing  of  defendant.  Moreover,  as  I  have  stated,  there 
is  not  a  scintilla  of  legal  proof  that  Madge  Morey  ever  saw 
the  purported  affidavit.  As  stated  by  counsel  for  appellant 
in  their  printed  brief,  the  affidavit  was  the  "rankest  kind  of 
hearsay'^  evidence,  and  was  inadmissible  for  any  purpose. 

In  the  case  of  Preston  v.  Bowers,  13  Ohio  St  1,  82  Am. 
Dec.  430,  practically  the  same  question  was  involved,  and 
the  court,  in  the  course  of  the  opinion,  said : 


"The  plaintiff  had  a  right  to  give  the  declaration  of  his  wife 
In  evidence  to  show  the  state  of  her  affections  toward  him 
recently  before  the  alleged  seduction.  But  the  exercise  of  a  right 
and  the  abuse  of  a  right  are  two  different  things.  The  words 
and  acta  of  the  defendant.  Griffin,  reported  by  the  wife  to  the 
husband,  and  detailed  by  him  in  evidence  to  the  jury,  were  noth- 
ing but  hearsay,  and   in  themselves  clearly  inadmissible.     It  is 
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said  in  argument,  however,  that  the  declarations  of  the  wife  in 
regard  to  the  state  of  her  affections  toward  the  plaintiff  were  so 
blended  with  her  report  of  the  acts  and  declarations  of  Grifiin 
as  to  render  the  separation  of  them  impracticable.  We  do  not  think 
so.  It  seems  to  us  there  would  have  been  no  practical  difficulty  in 
a  statement  of  those  declarations  of  his  wife  which  tended  to 
express  attachment  to  him,  and  at  the  same  time  withholding  her 
report  of  the  words  and  acts  of  Oriffln.  And  we  cannot  avoid  the 
conviction  that,  while  the  plaintiff  was  claiming  to  give  in  evi- 
dence the  declarations  of  his  wife  for  a  legitimate  purpose,  his 
real  and  primary  object  was  to  bring  before  the  jury  her  statement 
of  the  words  and  acts  of  Oriffln.  In  permitting  this  to  be  done, 
we  are  of  the  opinion  the  court  below  erred." 

Likewise  in  the  case  of  Sims  v.  Moore,  61  Iowa,  130,  IC 
N.  W.  59,  it  is  said: 

"It  is  true  as  a  general  rule  that,  where  it  is  sought  to  prove 
admissions  made  by  a  party  to  an  action,  it  is  competent  to  prove 
the  whole  conversation  in  which  it  is  claimed  the  admissions  were 
made;  and  this  may  oftentimes  consist,  in  part  at  least,  of  a  repeti- 
tion of  a  communication  between  the  witness  and  a  third  person. 
But  this  record  does  not  disclose  any  such  purpose.  The  only  effect 
of  the  evidence  objected  to  was  to  allow  the  witness  to  detail 
the  opinion  of  Dr.  Oreen  to  the  jury  under  guise  of  a  conversation 
with  the  defendant.  Whether  intentionally  done  or  not,  the  opinion 
of  Dr.  Green  as  to  the  character  of  the  injury  was  thus  allowed 
to  be  given  to  the  jury,  and  because  this  opinion  was  first  made 
known  to  the  defendant  does  not  divest  it  of  its  character  as  hearsay 
evidence.    We  think  it  should  have  been  excluded." 

The  affidavit  in  this  case  contained  a  direct  statement 
purporting  to  have  been  made  by  Madge  Morey  that  she  was 
"unmarried ;  that  she  had  had  sexual  intercourse  with  the  de- 
fendant at  divers  times,  within  which  was  the  date  alleged 
in  the  information,  at  Sanpete  County,  Utah;  that  she  had 
given  birth  to  a  child ;  and  that  the  defendant  was  its  father. 
Every  material  fact  necessary  to  make  out  a  case  of  adultery 
against  the  defendant  is  recited  in  the  affidavit.  Therefore 
its  admission  in  evidence  could  not  have  been  otherwise  than 
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prejudicial  to  the  defendant.  Moreover,  without  the  affi- 
davit, the  evidence  is  insufficient  to  support  the  judgment  of 
conviction  in  the  case.  Before  the  defendant  could  be  l^ally 
convicted,  it  was  necessary  for  the  state  to  satisfy  the  jury 
beyond  a  reasonable  doubt  by  competent  evidence  that  the 
defendant  not  only  committed  the  crime  of  adultery  with 
Madge  Morey,  but  that  the  crime  was  committed  on  or  about 
July  18,  1906,  at  Sanpete  County,  Utah.  Though  it  be 
conceded  that  the  evidence  shows  the  defendant^  admitted 
having  had  sexual  intercourse  with  Madge  Morey,  yet  it 
faUs  far  short  of  showing  that  the  particular  act  of  adultery 
charged  in  the  information  took  place  in  Sanpete  County. 
In  fact,  there  is  not  a  scintilla  of  evidence  tending  to  show 
that  the  defendant  was  in  Sanpete  County,  or  even  in  the 
State  of  Utah,  during  the  month  of  July.  And,  further- 
more, while  the  evidence  shows  that  Madge  Morey's  resi- 
dence during  the  summer  of  1906  was  at  Mt.  Pleasant,  San- 
pete County,  Utah,  and  that  she  was  in  the  employ  of  one 
Abram  Johnson,  yet  it  fails  to  show  that  she  was  in  Sanpete 
County  on  or  about  July  18,  1906,  the  date  on  which  it  is 
alleged  in  the  information  the  crime  was  committed.  The 
only  evidence  in  the  record  on  this  point  other  than  that  she 
was  a  resident  of  Mt.  Pleasant  during  the  summer  of  1906 
is  that  given  by  Abram  Johnson,  her  employer.  He  testified, 
so  far  as  material  here,  as  follows:  "Madge  Morey  worked 
for  me  during  the  summer  of  1906  in  my  store.  ...  I 
cannot  say  Madge  Morey  was  in  Mt.  Pleasant  all  the  month 
of  July.  I  think  she  was  working  for  me  during  the  month, 
gome  part  of  it.  I  am  not  positive.  ...  I  don't  know 
whether  the  girl  went  away  and  took  her  vacation  from  the 
store  in  1906  during  the  month  of  July.  I  can  only  give 
my  opinion.  I  believe  she  went  away  during  that  period  for 
a  short  time.  Went  out  of  Mt.  Pleasant  and  out  of  this 
coimty.  I  have  a  pretty  strong  opinion  she  went  away  for 
a  few  days.  I  think  it  was  in  July  some  time.  ...  At 
the  time  she  took  her  vacation  she  was  working  for  me.  Dur- 
ing the  time  she  worked  at  the  store  she  took  a  few  days  off. 
I  don't  know  when  it  was,  but  it  is  my  opinion  that  it  was 
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in  July,  1906."  While  this  evidence  does  not  show  that 
Madge  Morey  was  out  of  Sanpete  County  at  the  time  it  is 
alleged  the  crime  was  committed,  it  certainly  falls  far  short 
of  showing  that  she  was  in  Sanpete  County  on  or  about  that 
particular  date.  As  stated,  the  foregoing  is  the  only  testi- 
mony in  the  record  respecting  the  whereabouts  of  Madge 
Morey  during  the  month  of  July,  1906,  and  it  certainly  tends 
to  show  that  she  was  out  of  Sanpete  County  at  least  a  part 
of  that  month.  Therefore  the  record  not  only  fails  to  show 
that  the  defendant  was  in  Sanpete  County  at  the  time  the 
crime  is  alleged  to  have  been  committed,  but  fails  to  show 
that  his  accomplice  was  there  on  or  about  that  date. 

The  testimony  respecting  the  alleged  incriminating  state- 
ments of  defendant  to  the  effect  that  he  would  be  willing  to 
plead  guilty  to  a  charge  of  fornication  should  have  been  ex- 
cluded. The  record  I  think  clearly  shows  that  the  defend- 
ant made  these  statements  under  the  belief  induced  by  the 
hope  held  out  to  him  by  the  county  attorney  that  he  would 
be  permitted  to  plead  guilty  to  a  charge  of  fornication,  and 
that  a  fine  or  coimty  jail  sentence  only  would  be  imposed 
That  there  was  such  an  understanding  between  him  and  the 
county  attorney  is  conclusively  8ho\vn  by  the  testimony  of 
Knudsen  and  the  conduct  of  the  county  attorney  in  going 
immediately  thereafter  to  Judge  Erickson  and  consulting 
him  about  the  matter  and  reporting  to  the  defendant  the  fol- 
lowing day  that  he  "was  very  doubtful  about  getting  the 
matter  through  on  a  fornication  charge."  This  feature  of 
the  case,  I  think,  falls  clearly  within  the  well-recognized  rule 
of  evidence  which  holds  that  a  confession  obtained  by  an 
oflScer  from  a  person  accused  of  crime  through  the  influence 
of  hope  or  fear  cannot  be  received  in  evidence. 

The  record  shows  that  the  witness  Larsen,  in  his  capacity 
as  county  attorney,  went  to  Mt.  Pleasant  with  Knudsen,  the 
sheriff,  to  get  admissions  from  the  defendant  respecting  hig 
alleged  unlawful  relations  with  Madge  Morey;  that  at  the 
time  the  case  was  tried  Larsen  was  not  county  attorney  ^  that 
on  motion  of  the  district  attorney  he  was  entered  as  attorney 
of  record  to  assist  in  the  prosecution  of  the  case ;  that  he  was 
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not  employed  by  anybody,  nor  was  he  requested  by  the  court, 
to  act  as  a  special  prosecutor  in  the  case;  that  he  received 
no  compensation  for  his  services,  and  that  there  was  no  legal 
obligation  on  his  part  to  assist  in  the  prosecution  of  the  case ; 
that  he  examined  and  selected  the  jurors  who  were  to  hear 
and  weigh  his  testimony  knowing  that  he  would  be  called 
as  a  witness  for  the  state;  that  he  peremptorily  challenged 
three  jurors  off  the  panel.  He  also  examined  some  of  the 
witnesses,  and  otherwise  took  an  active  part  as  an  attorney 
in  the  case.  Defendant  strenuously  insists  that,  because 
Larsen  was  permitted  to  unite  the  functions  of  prosecuting 
attorney  and  witness,  he  was  not  accorded  a  fair  and  impar^ 
tial  triaL  In  fairness  to  the  trial  court,  I  here  state  that  the 
record  shows  that  the  oath  was  administered  to  each  witness 
as  he  was  called  to  the  stand  to  testify,  and  that  Larsen  was 
the  last  witness  called.  And,  so  far  as  the  record  discloses, 
neither  the  court  nor  the  defendant  was  advised  at  the  time 
Larsen  was  entered  of  record  as  associate  counsel  for  the 
state  that  he  would  later  on  be  called  as  a  witness.  There- 
fore the  first  opportunity  the  defendant  had  to  object  to  this 
kind  of  procedure  was  when  Larsen  was  called  and  sworn  as 
a  witness.  The  court  no  doubt  would,  if  it  had  been  advised 
of  the  situation,  have  refused  to  permit  Larsen  to  appear  in 
the  cae  as  special  counsel.  The  court  at  the  time  the  objec- 
tion was  made  was  confronted  with  this  situation:  Larsen, 
under  the  statutes  of  this  state,  was  a  competent  witness, 
notwithstanding  he  had  been  entered  of  record  as  special 
prosecutor,  and  had  taken  and  was  then  taking  an  active  part 
in  the  prosecution  of  the  case.  And,  the  jury  having  been 
impaneled  and  sworn,  the  court  could  not  legally  stop  the 
proceedings  and  order  a  new  trial.  Therefore  the  only  logi- 
cal course  for  the  court  to  take  under  the  circumstances  was 
to  proceed  with  the  trial  of  the  case  and  rectify  whatever 
error  had  been  committed  prejudicial  to  the  rights  of  the  de- 
fendant by  the  granting  of  a  new  trial.  The  question  is  not, 
as  the  Attorney  Gteneral  seems  to  think,  whether  a  prosecut- 
ing attorney  is  a  competent  witness  in  a  case  which  he  is 
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conducting.  Nor  does  the  appeal  involve  the  question  of 
whether  or  not  the  court  may  permit  private  counsel  to  assist 
the  prosecuting  attorney  in  the  trial  of  criminal  cases.  Xor 
is  it  a  case  where  some  unforseen  emergency  arose  during 
the  trial  which  made  it  imperative  for  the  prosecuting  attor- 
ney, or  his  associate  counsel,  to  become  a  witness  and  testify 
in  order  to  prevent  a  miscarriage  of  justice.  The  question 
here  involved  is,  May  an  attorney  at  law,  who  is  an  impor- 
tant witness  for  the  state  in  a  criminal  case,  assist  the  prose- 
cuting attorney,  examine  and  select  the  jurors  who  are  to 
hear  and  weigh  his  testimony,  and  othenvdse  take  an  ac- 
tive part  in  the  trial  of  the  case  ?  While  there  are  decisions 
of  courts  of  high  standing  in  which  the  practice  of  an  at- 
torney acting  in  the  double  capacity  of  attorney  and  witness 
is  strongly  condemned,  I  have  been  unable  to  find  a  case 
which  decides  the  question  here  raised.  Some  of  the  courts 
in  condemning  the  practice  have  said  that  "it  is  highly  in- 
decent, .  .  .  that  it  leads  to  abuse,  .  .  .  and  should  be  dis- 
countenanced by  court  and  counsel."  {Frear  v.  Drinker,  8 
Pa.  520;  Morgan  et  ai  v.  Roberts,  38  111.  65) ;  that  "it  is  of 
doubtful  professional  propriety  for  an  attorney  to  become 
a  witness  for  his  client  without  first  entirely  withdrawing 
from  any  further  connection  with  the  case,"  and  that  an 
attorney  who  unites  the  function  of  attorney  and  witness 
*^place9  himself  in  an  unprofessional  position"  (Ross  et  d. 
V.  Demoss,  45  111.  447) ;  that  "courts  should  extend  no  coun- 
tonanee  to  the  practice  and  only  tolerate  it  in  cases  of  press- 
ing necessity"  {Spencer  v.  Kinnard,  12  Tex  188) ;  that 
''so  rep-ehensible  is  the  practice  generally  that  it  has  been 
much  doubted  whether  a  lawyer  is  a  competent  witness  for 
his  client"  {Moats  v.  Rymer,  18  W.  Ya,  642,  41  Am.  Rep. 
703),  (Italics  mine.)  In  50  Cent.  Dig.  section  121,  col. 
146,  it  is  said:  "Though,  under  the  laws  of  Louisiana,  an 
attorney  is  competent  for  his  client,  his  position  as  a  witness 
is  one  of  extreme  delicacy  for  himself  and  the  court ;  and  it 
is  always  desirable  for  the  harmony  of  the  profession,  the 
independence  of  the  bench,  and  public  confidence  in  the  ad- 
ministration of  justice  that  he  should  not  testify,  except  in 
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extreme  cases  when  all  other  means  of  proof  are  impossible, 
and  then  he  should  withdraw  from  the  case.  ([1847]  Suc- 
cession of  Harkins,  2  La.  Ann.  923;  [1852]  Madden  v. 
Farmer,  7  La,  Ann.  580;  [1855]  Boissy  v.  Lacou,  10  La. 
Ann.  29.)'''  And  this  court,  in  the  case  of  McLaren  v.  Oillis- 
pie,  19  Utah,  137,  56  Pac.  680,  said:  ''While  we  hold 
that  the  attorney  was  a  competent  witness  under  the  statute 
of  this  state,  we  do  not  wish  to  be  understood  as  commend- 
ing the  practice  of  calling  an  attorney  engaged  in  the  trial 
of  a  case  as  such  to  testify  as  a  witness.  This  practice  should 
not  be  indulged  in  except  in  cases  where  it  is  absolutely  nec- 
essary. Cases  may  arise,  however,  where  it  is  absolutely 
necessary  that  the  attorney  be  called  as  a  witness,  but  when 
such  exigency  arises,  and  the  attorney  can  safely  do  so  with 
respect  to  the  interests  of  his  client,  he  should  invariably  re- 
tire from  the  case." 

Now,  if  the  practice  of  merging  the  functions  of  attorney 
and  witness  is  to  be  discountenanced  in  civil  cases  where 
property  rights  only  are  involved,  the  practice  for  a  much 
stronger  reason  should  be  condemned  in  criminal  cases  where 
the  defendant's  life  or  his  liberty  is  at  stake.  The  only  crim- 
inal case  I  have  been  able  to  find  in  which  this  question  was 
in  any  way  involved  is  Wilkinson  v.  People,  226  111.  135,  80 
N.  E.  699.  The  defendant  in  that  case  was  convicted  of 
the  crime  of  perjury  alleged  to  have  been  committed  while 
testifying  in  a  case  in  which  he  and  several  other  persons 
were  being  tried  for  conspiracy.  In  the  course  of  a  well- 
considered  opinion  the  court  said: 

"It  is  insisted  that  the  judgment  below  should  be  reversed 
because  one  of  the  attorneys  who  appears  as  counsel  for  the  people 
and  argued  the  case  orally  in  this  court  was  a  leading  witness  (not 
attorney)  on  behalf  of  the  prosecution  in  the  court  below.  In 
justification  of  his  conduct  it  is  insisted  that  there  is  no  law  in 
this  state,  statutory  or  otherwise,  forbidding  an  attorney  to  be  a 
witness  and  at  the  same  time  an  attorney  in  a  case.  Doubtless 
this  is  true;  but  courts  have  generally  condemned  the  practice  as 
one  which  should  be  discountenanced  and  of  doubtful  professional 
propriety — (citing  cases).    .    •    .    Here  the  witness  first  appeared 
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as  an  attorney  for  the  Lake  Street  Elevated  Railroad  Company 
in  the  personal  Injury  case,  and  was  prominent  in  procuring  affldaTlts 
in  support  of  the  motion  for  a  new  trial  and  one  of  which  he  at- 
tempted to  obtain  from  the  defendant  Wilkinson.  He  next  ap- 
peared, he  says,  as  special  counsel  for  the  people  in  the  prosecution 
of  the  conspiracy  case.  (The  alleged  perjury  for  which  the  de- 
fendant was  convicted  related  to  matters  material  to  the  issues 
raised  in  the  two  cases  referred  to  in  the  opinion.)  And,  while 
he  may  not  have  actively  appeared  in  the  prosecution  of  this  case 
on  the  trial  below,  it  is  quite  apparent  he  had  more  or  less  to  do 
with  shaping  the  course  of  the  prosecution,  and  voluntarily,  as 
we  have  already  said,  appeared  as  a  prominent  witness  in  the 
case.  .  .  .  The  fact  that  he  does  appear  in  this  record  in  the  un- 
enviable attitude  of  a  willing  witness  and  zealous  attorney  should 
not  perhaps  work  a  reversal  of  the  judgment  below  if  the  record 
were  in  all  other  respects  free-  from  error,  but  we  cannot  overlook 
such  professional  impropriety  when  our  attention  is  called  to  it" 
(Italics  mine.) 

The  case  having  been  reversed  on  other  points,  it  might 
seem  on  first  impression  that  the  decision  is  an  authority 
against,  rather  than  in  favor  of,  appellant's  position  on  this 
phase  of  the  case.  It  must  be  borne  in  mind,  however,  that 
the  attorney  who  testified  against  the  defendant  in  that  case, 
while  "he  had  more  or  less  to  do  with  shaping  the  course  of 
the  prosecution,"  did  not  appear  at  attorney  of  record  and 
special  prosecutor  in  the  lower  court,  and  in  that  capacity 
take  an  active  part  in  the  prosecution  of  the  case  before  the 
jury  as  was  done  by  Larsen  in  the  case  at  bar.  Therefore, 
in  view  of  the  strong  and  emphatic  language  used  by  the 
court  in  expressing  its  disapproval  of  the  conduct  of  the 
attorney  in  appearing  in  the  case  as  a  witness  in  the  trial 
court  and  as  an  attorney  of  record  in  the  appellate  court,  I 
think  it  is  quite  evident  that  if  the  attorney  had  also  ap- 
peared as  special  prosecutor  and  in  that  capacity  selected 
the  jury  who  were  to  pass  upon  the  weight  of  his  testimony, 
examined  and  cross-examined  witnesses,  and  otherwise  ac- 
tively engaged  in  the  prosecution  of  the  case,  the  court  in 
all  probability  would  have  held  that  the  defendant  was 
thereby  prevented  from  having  a  fair  and  impartial  triaL 
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While  Larsen's  desire  to  secure  the  conviction  of  the  defend- 
ant whom  he  believed  to  be  guilty  of  the  crime  charged  in  the 
information  is  to  be  commended,  yet  his  conduct  in  blending 
the  functions  of  attorney  and  witness  ought  not,  under  the 
peculiar  circumstances  of  this  case,  be  upheld.  The  state 
was  ably  represented  by  the  district  attorney,  who,  as  shown 
by  the  record,  was  familiar  with  the  facts  of  the  case,  he 
having  represented  the  state  in  a  former  trial  of  the  defend- 
ant for  the  same  offense;  hence  there  was  neither  justifica- 
tion nor  excuse  for  Larsen  to  identify  himself  with  the  case 
as  special  prosecutor,  and  as  such  prosecutor  take  an  active 
part  in  the  trial.  By  so  doing,  instead  of  being  an  unbiased 
witness  in  the  case,  as  he  repeatedly  asserted  he  was  while 
testifying,  he  became  an  active  and  aggressive  partisan 
against  the  defendant.  In  fact,  his  strong  desire  for  the 
conviction  of  the  defendant,  which  repeatedly  manifested 
itself  during  the  progress  of  the  trial,  was  independent  of 
the  evidence  well  calculated  to  unduly  prejudice  the  jury 
against  the  defendant,  and  thereby  prevent  him  from  having 
a  fair  and  impartial  trial.  On  one  occasion,  while  testify- 
ing, Larsen  volunteered  the  following  statement,  which  was  in 
no  sense  responsive  to  any  question  asked  him  by  court  or 
counsel:  "Of  course,  we  were  satisfied  that  Mr.  Webster 
Greene  was  guilty  in  our  own  minds  when  we  went  there," 
referring  to  their  trip  to  Mt.  Pleasant  hereinbefore  men- 
tioned. This  statement  of  the  witness  was,  on  motion  of  the 
defendant,  stricken  out.  My  only  reason  for  referring  to 
it  is  that  it  tends  to  show  the  intensity  of  Larsen's  feelings 
towards  the  defendant.  Under  all  the  circumstances,  the 
impaneling  by  Larsen  of  the  jury  who  were  to  hear  and 
weigh  his  testimony,  and  his  activities  generally  in  the  trial 
of  the  case  as  a  quasi  public  officer,  was  in  my  opinion 
prejudicial  error. 

Defendant  requested  the  court,  so  far  as  material  here, 

to  instruct  the  jury  as  follows:     "You  are  instructed  that 

.  .  .  the  prosecution  have  elected  to  rely  for  a  conviction 
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on  an  act  of  sexual  intercourse  committed  on  or  about  the 
18th  day  of  July,  1906,  in  Sanpete  County,  State  of  Utah." 
The  court  refused  to  so  instruct  the  jury.  I  think  this  was 
«rror.  While  the  district  attorney  did  not,  in  so  many  words, 
announce  that  he  intended  to  rely  on  the  act  of  sexual  inter- 
course alleged  to  have  been  committed  on  or  about  the  18th 
day  of  July,  1906,  yet  the  record  shows  that  the  case  was 
tried  and  was  presented  to  the  jury  on  the  claim  that  the 
crime  charged  >yas  committed  on  or  about  that  date.  In  fact, 
there  was  only  the  one  alleged  act  in  the  case,  and  that  was 
the  alleged  act  of  July  18,  1906 — the  act  by  which  the  child 
of  Madge  Morey  was  conceived — and  the  court  so  instructed 
the  jury.  The  court,  among  other  things,  instructed  the 
jury  that  one  of  the  essential  and  material  allegations  in 
the  information  which  the  state  must  prove  beyond  a  reason- 
able doubt  was  "that  the  defendant,  Webster  Greene,  on  or 
about  the  18th  day  of  July,  1906,  in  Sanpete  County,  State 
of  Utah,  did  have  carnal  knowledge  of  the  body  of  Madge 
Morey,  the  woman  named  in  the  information."  The  court 
also  charged  the  jury  as  follows:  (6)  You  are  instructed 
that,  before  you  can  consider  any  alleged  confession,  or  ad- 
mission of  the  defendant,  you  must  first  find  from  the  evi- 
dence to  your  satisfaction  beyond  a  reasonable  doubt  that 
on  or  about  the  18th  day  of  July,  1906,  Madge  Morey  was 
an  unmarried  woman,  and  that  on  or  about  said  date  she  had 
sexual  intercourse  with  a  male  person.  Proof  of  this  fact 
is  termed  proof  of  the  corpus  delicti/'  The  court  further 
charged  the  jury  as  follows:  "(4)  You  are  instructed  that 
the  exact  time  alleged  in  the  information  as  to  the  commis- 
sion of  the  crime  charged  need  not  be  proven,  for  it  is  suf- 
ficiently established  under  the  law,  if  you  believe  from  the 
evidence  beyond  a  reasonable  doubt  that  the  unlawful  act 
charged  was  committed  within  four  years  next  prior  to  the 
filing  of  the  information,  which  information  w^as  so  filed 
July  12,  1907."  The  giving  of  instruction  No.  4  is  assigned 
as  error. 
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As  hereinbefore  stated,  the  state  elected  to  rely  for  a  con- 
viction on  the  act  of  intercourse  alleged  to  have  l)een  com- 
mitted on  or  about  July  18,  1906,  by  which  the  child  in 
question  was  conceived.  There  is  no  evidence  in  the  record 
showing,  or  tending  to  show,  that  Madge  Morey  carried  this 
child  for  a  longer  or  shorter  period  than  nine  months.  In 
fact,  there  is  no  evidence  on  the  subject.  The  evidence  of 
Mrs.  Spencer,  matron  of  the  Florence  Crittenden  Home, 
shows  that  the  child  was  bom  on  or  about  April  18,  1907. 
The  presumption,  therefore,  is  that  the  child  was  conceived 
on  or  about  the  18th  of  July,  1906  (Wharton  &  Stille,  Med. 
Jur.,  section  40  et  seq.;  Wharton,  Crim.  Ev.  [9th  Ed.], 
section  816;  Jones,  Ev.  [2d  Ed.],  section  129;  16  Cyc.  871), 
and  it  is  evident  from  the  record  that  the  state,  relying  on 
this  presumption,  alleged  the  act  of  intercourse  constituting 
the  crime  to  have  taken  place  on  that  date.  The  information 
was  filed  July  12,  1907,  nearly  a  year  after  the  crime  is 
alleged  to  have  been  committed^  and  nearly  three  months 
after  Madge  Morey  gave  birth  to  her  child.  The  jury  were 
therefore  instructed  that  they  had  a  margin  of  two  years 
before  the  child  was  conceived  and  of  over  three  months 
after  it  was  bom  within  which  they  might  find  that  the  act 
was  committed.  And,  as  stated  by  counsel  for  appellant  in 
their  brief,  "all  that  the  jury  could  logically  make  out  of  the 
information  was  that  the  court  thought  that  there  was  .  .  . 
evidence  of  the  commission  of  the  offense  at  some  other  time, 
and  here  is  where  the  vice  of  the  admission  of  Exhibit  3 
comes  to  light,  for  in  that  paper  is  the  purported  statement 
of  Madge  Morey  'that  she  is  unmarried  and  had  sexual  inter- 
course with  said  Webster  Greene  at  divers  times  and  occa- 
sions at  Mt.  Pleasant,  Utah,  between  February  1,  1906,  and 
October  1,  1906,  both  inclusive*' "  Furthermore,  the  in- 
>truction  is  in  direct  conflict  with  the  instruction  given  by 
the  court  on  the  same  issue. 

This  same  question  was,  to  some  extent,  involved  in  the 
ease  of  the  State  v.  Hilberg,  22  Utah  27,  61  Pac  215,  and 
this  court,  speaking  through  Justice  Miner,  in  the  course 
of  the  opinion,  said: 
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"Any  one  of  the  acts  selected  by  the  prosecution  before  the 
introduction  of  the  evidence  would  be  as  properly  the  act  charged 
in  the  information  as  the  other.  Until  the  evidence  of  some  act  was 
given,  the  charge  in  the  information  was  floating,  uncertain,  and 
contingent,  aimed  as  much  at  one  act  as  at  another,  and,  in  the 
absence  of  an  election  by  the  prosecution,  it  remained  for  the  evi- 
dence to  designate  and  point  out  the  particular  act  intended,  and 
upon  which  the  prosecution  would  rely  for  a  conviction.  When  evi- 
dence was  introduced  tending  directly  to  the  proof  of  one  act. 
and  for  the  purpose  of  securing  a  conviction  upon  It,  from  that 
moment  that  particular  act  became  the  act  charged.  No  election 
having  been  made  by  the  prosecution,  the  law  made  the  election" — 
citing  People  v,  Clark,  33  Mich.  112;  Lovell  v.  State,  12  Ind.  18; 
People  V.  Hop9on,  1  Denio  (N.  Y.)  574.  See,  also,  Wharton,  Grim. 
Ev.  (9th  Ed.),  section  104;  2  Ency.  L.  it  P.  298. 

This  phase  of  the  ease  is  not  diseussed  in  the  prevailing 
opinion.  Therefore  I  am  not  advised  upon  what  theory  the 
giving  of  the  instruction  complained  of  (No.  4)  is  upheld. 
The  aflSrmance  of  the  judgment  in  this  case  is  necessarily  a 
departure  from  the  rule  announced  in  the  Hilberg  Case. 

I  am  of  the  opinion  that  the  court  erred  in  refusing  to 
instruct  the  jury  to  return  a  verdict  of  not  guilty  as  re- 
quested by  the  defendant.  I  fail  to  find  any  evidence  in  the 
record  from  which  a  legal  inference  can  be  drawn  that  the 
crime  charged  was  committed  in  Sanpete  County.  In  his 
discussion  of  this  phase  of  the  case  the  Attorney  General, 
in  his  printed  brief,  says:  "In  the  case  at  bar,  while  there 
is  no  direct  proof  that  the  crime  was  committed  in  Sanpete 
County  any  more  than  there  was  direct  proof  that  the  crime 
was  committed,  it  was  proved  by  circumstantial  evidence 
that  the  crime  was  committed  as  alleged  in  Sanpete  County. 
It  was  there  that  the  defendant  lived,  it  was  there  that  Madge 
Morey  resided  at  the  time,  and  it  was  there  that  Madge 
Morey  resided  with  the  defendant,  and  it  was  from  Sanpete 
County  that  she  went  direct  to  Los  Angeles  to  the  Home. 
Madge  Morey  was  in  Sanpete  County  during  the  year  1906. 
It  was  not  shown  that  she  was  out  of  the  coimty  during  the 
month  of  July."    It  is  true  that  Madge  Morey  lived  at  the 
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home  of  defendant  while  she  was  in  Sanpete  County,  and  the 
evidence  tends  to  show  that  the  defendant  wrote  two  letters 
to  her  while  she  was  at  the  Florence  Crittenden  Home  in 
Los  Angeles,  but  these  facts  do  not  raise  a  presumption,  nor 
are  they  evidence,  that  she  had  sexual  intercourse  with  the 
defendant,  as  the  Attorney  General  seems  to  conclude.  While 
the  evidence  is  not  very  conclusive  that  Madge  Morey  was 
out  of  Sanpete  County  in  the  mcmth  of  July,  yet  what  evi- 
dence there  is  on  this  point  certainly  tends  to  show  that  she 
was  out  of  the  county  for  at  least  a  few  days  during  the 
month.  The  evidence  of  Abram  Johnson  hereinbefore  re- 
ferred to  tended  to  show  this.  The  record  shows  that  from 
about  the  1st  of  June  until  the  latter  part  of  November, 
1906,  a  young  man  who  at  the  time  was  was  about  twenty- 
five  years  of  age  "kept  company"  with  Madge  Morey,  and 
that  during  this  time  he  was  quite  attentive  to  her.  He  fre- 
quently called  to  see  her  at  her  home  in  the  evenings.  He 
also  took  her  out  riding,  and  to  dances  and  theaters.  He 
left  a  hammock  at  her  home,  and  he  "supposed  she  used  it." 
After  she  became  an  inmate  of  the  Crittenden  Home,  he 
made  several  trips  from  Sanpete  County  to  Los  Angeles,  and 
on  each  of  these  trips  he  called  at  the  Home  to  see  her.  By 
referring  to  this,  I  do  not  wish  to  be  understood  as  holding, 
or  even  as  intimating,  that  the  young  man's  conduct  in  the 
premises  was  not  in  every  respect  honorable,  because  there 
is  nothing  in  the  record  to  justify  an  inference,  or  for  that 
matter  even  a  suspicion,  that  his  friendship  for  Madge 
Morey  and  his  general  conduct  toward  her  either  before  or 
after  she  got  into  this  trouble  was  not  prompted  by  the  purest 
of  motives,  yet  it  must  be  conceded  that  the  attentions  he 
paid  her  while  she  was  in  Sanpete  County  (and  according 
to  his  own  testimony  these  attentions  covered  the  month  of 
July,  1906)  and  his  frequent  calls  at  the  Crittenden  Home 
to  see  her  after  he  was  advised  of  her  trouble  furnish  a 
much  stronger  basis  for  an  inference  of  guilt  than  do  the 
matters  referred  to  by  the  Attorney  General  for  believing  that 
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the  crime  charged  was  committed  by  the  defendant  in  San- 
pete County. 

I  am  clearly  of  the  opinion  that  the  evidence  is  insuffi- 
cient to  support  a  finding  by  the  jury  that  the  crime  charged 
was  committed  in  Sanpete  County,  and  that  the  court  should 
have  so  instructed  the  jury. 

For  the  reasons  herein  stated,  I  am  of  the  opinion  that 
the  case  should  be  reversed  and  a  new  trial  granted. 

On  Application  fob  Rbheabinq. 

STRAUP,  J. 

It  is  contended  that  rulings  made  by  the  trial  court  in 
refusing  appellant's  request  and  in  charging  the  jury  with 
respect  to  the  identity  of  the  alleged  offense  are  in  conflict 
with  principles  announced  in  the  case  of  State  v.  Hilberg, 
22  Utah,  27,  61  Pac.  215.  Complaint  is  made  in  a  petition 
for  a  rehearing  because  we  expressed  no  views  on  such  ques- 
tions. In  delivering  our  opinion  we  thought,  and  still  think, 
that  no  error  was  committed  in  such  particular.  We  then 
thought,  and  we  think,  it  evident  from  appellant's  brief,  that 
the  questions  upon  which  we  did  express  our  views  were 
those  which  counsel  considered  the  most  important  and  upon 
which  they  chiefly  relied  for  a  reversal  of  the  judgment. 
However,  let  us  again  look  at  these. 

In  the  information  it  was  charged  that  the  appellant  "on 
the  18th  day  of  July,  1906,  at  Sanpete  County,  Utah,  did 
unlawfully,"  etc.,  "commit  adultery  with  one  Madge  Morey," 
etc.,  "by  then  and  there  having  carnal  knowledge  of  her 
body."  Of  course,  but  one  adulterous  act  or  transaction,  but 
one  offense  of  adultery,  was  charged.  The  state  offered  no 
evidence  and  made  no  attempt  to  prove  several  offenses  of 
adultery  or  different  adulterous  acts  or  transactions  com- 
mitted or  had  by  the  defendant  with  Madge  Morey.  The 
evidence  was  directed  to  but  one  offense  and  transaction, 
the  one  alleged  in  the  information.  The  defendant  never- 
theless requested  the  court  to  charge  that  "you  are  instructed 
that  under  the  evidence  in  this  case  the  prosecution  have 
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elected  to  rely  for  a  conviction  on  an  act  of  sexual  intercourse 
committed  on  or  about  the  18th  day  of  July,  1906,  in  San- 
pete County,  Utah."  What  appellant's  counsel  themselves 
say  in  their  brief  is  a  complete  answer  to  the  alleged  error 
refusing  the  proposed  request.  They  say:  "There  is  no 
legal  evidence  in  the  record  that  an  act  constituting  the  crime 
of  adultery  was  conmiitted  at  any  time,  but  such  evidence 
as  there  is  refers  to  but  a  single  act  committed  on  the  18th  day 
of  July,  1906,  if  committed  at  all."  If  it  be  true  that  all 
the  evidence  "such  as  there  is  refers  to  but  a  single  act," 
if  any  at  all  was  conmiitted,  we  cannot  see  wherein  the  ques- 
tion of  an  election  is  involved.  The  state  charged  but  one 
offense.  It  attempted  to  prove  but  one;  and  that  alleged 
in  the  information.  Now  the  court,  instead  of  charging 
the  jury  on  a  theory  "of  an  election,"  charged  them  that  the 
material  allegations  set  forth  in  the  information  "and  all  of 
which  the  state  must  establish  to  your  satisfaction  beyond 
a  reasonable  doubt  before  you  can  find  the  defendant  guilty 
are,"  stating  among  others,  "that  the  defendant,  Webster 
Greene,  on  or  about  the  18th  day  of  July,  1906,  in  Sanpete 
County,  State  of  Utah,  did  have  carnal  knowledge  of  the 
body  of  one  Madge  Morey,  the  woman  named  in  the  said 
information;  that  the  said  defendant  at  the  time  of  having 
carnal  knowledge  of  the  body  of  said  Madge  Morey  was  a 
married  man,  having  a  lawful  wife  alive;  and  that  the  said 
Madge  Morey  was  not  then  and  there  the  wife  of  the  said 
defendant,  Webster  Greene."  The  particular  offense  alleged 
and  charged  in  the  information,  and  none  other,  was  there- 
fore suflBciently  characterized  and  identified  by  the  charge. 
The  court  then  charged  "that  the  exact  time  alleged  in  the 
information  as  to  the  commission  of  the  crime  charged  need 
not  be  proved,  for  it  is  suflSciently  established  under  the 
law,  if  you  believe  from  the  evidence  beyond  a  reasonable 
doubt  that  the  unlawful  act  charged  was  committed  within 
four  years  next  prior  to  the  filing  of  the  information,  which 
information  was  so  filed  July  12,  1907."  Time  not  being  an 
essential  ingredient  of  the  offense,  we  had  assumed  that  the 
proposition  stated  in  the  foregoing  charge  was  one  so  well 
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settled  in  criminal  jurisprudence  as  not  to  require  any  dis- 
cussion of  it 

Where  time  is  not  an  essential  ingredient  of  the  offense, 
to  hold  that  the  state  is  required  to  prove  the  alleged 
offense  and  the  transaction  out  of  which  it  arose  at  13 
or  about  the  particular  time  stated  in  the  informa- 
tion, and  may  not  prove  them  at  any  other  and  prior  time 
within  the  statutory  period  of  limitations,  is  contrary  to  our 
knowledge  of  the  criminal  law. 

Such  a  charge  is  not  open  to  the  objection  urged  by  coun- 
sel that  the  jury  could  assume  that  there  was  evidence  in  the 
case  of  several  or  different  offenses  similar  to  the  one  chaiged, 
and  that  they  were  at  liberty  to  convict  the  defend- 
ant of  any  one  of  them  if  committed  within  the  statu-  14 
tory  period  of  limitations.  As  well  say  in  a  case  of 
larceny  or  murder  that  the  jury  under  such  a  charge  oould 
assume  that  there  was  evidence  of  several  or  different  lar- 
cenies or  murders  similar  to  the  one  charged,  and  that  they 
were  at  liberty  to  convict  the  defendant  of  any  one  of  them 
if  committed  by  him  within  the  statutory  period  of  limita- 
tions. 

On  reading  this  case  and  the  Hilberg  Case,  it  is  readily 
seen  that  they  are  not  even  analogous,  but  strikingly  dis- 
similar. In  the  Hilberg  Case  the  defendant  was  charged 
with  an  unlawful  sexual  intercourse  with  a  female 
under  eighteen  years  of  age  alleged  to  have  been  committed 
on  the  15th  day  of  February,  1898.  As  there  stated  by  the 
court,  there  was  but  one  count  in  which  the  commission  of 
but  one  act  was  alleged  on  a  day  specified.  Upon  the  trial 
the  state  was  permitted  to  prove  by  the  testimony  of  the 
female  six  distinct  and  separate  acts  or  crimes  of  sexual 
intercourse  covering  a  period  of  about  a  year,  the  first  of 
which  was  in  April,  1897,  and  the  last  in  April  1898,  two 
months  after  the  time  alleged  in  the  information,  and  to  go 
to  the  jury  upon  all  of  such  separate  and  distinct  acts  or 
crimes,  without  requiring  any  election  to  be  made.  The 
court  held  such  a  submission  improper,  that  on  the  trial  the 
first  offense  testified  to  by  the  prosecutrix  and  introduced  by 
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the  state,  and  characterized  and  identified  by  its  evidence, 
being  the  one  in  April,  1897,  must,  in  law,  be  deemed  the 
one  elected  by  the  state,  and  hence  the  evidence  of  sexual 
intercourses  and  criminal  conduct  and  acts  of  the  defendant 
and  the  prosecutrix  subsequent  to  that  time  was  improperly 
received.  To  properly  dispose  of  counsel's  contentions  in 
respect  of  the  refused  requests  and  of  the  charge,  we  need 
but  contrast  the  facts  in  the  Hilberg  Case  with  the  statement 
of  counsel  in  this  case  that  all  the  evidence  "there  is  refers 
to  but  a  single  act  committed,"  if  committed  at  alL 
The  petition  for  a  rehearing  is  denied. 

FEICK,  C.  J.,  concurs. 

McCARTY,  J.  (dissenting). 

A  comparison  of  this  case  with  the  Hilberg  Case  I  think 
will  show  that  the  distinction,  if  any,  between  the  two  cases,  is 
in  the  d^ree  of  the  prejudicial  effect  of  the  errors  committed, 
rather  than  in  the  principles  of  law  involved ;  and,  as  I  read 
the  cases,  the  errors  in  this  case  are  much  more  glaring  than 
the  errors  of  a  corresponding  character  in  the  Hilbeig  Case. 
In  order  to  show  the  similarity  of  the  facts  in  the  two  cases 
and  that  both  are  governed  by  precisely  the  same  principle 
of  law,  I  shall,  to  some  extent,  refer  to  the  printed  record 
as  well  as  the  opinion  in  the  Hilberg  Case. 

In  the  Hilberg  Case  the  information  charged  that  the 
crime  was  committed  on  the  16th  day  of  February,  1898. 
At  the  trial  the  prosecutrix  was  permitted,  over  the  objec- 
tions of  the  defendant,  to  testify  to  acts  of  sexual  intercourse 
with  the  defendant  covering  a  period  of  about  ten  months 
next  preceding  the  date  mentioned  in  the  information,  and 
after  testifying  to  an  act  of  sexual  intercourse  which  she 
claimed  took  place  on  or  about  the  date  allied  in  the  in- 
formation, and  as  a  result  of  which  a  child  was  bom,  she  was 
permitted  to  testify  to  an  act  of  intercourse  which  she  claimed 
she  had  with  Hilberg  about  a  month  subsequent  to  the  date 
alleged  in  the  information.  The  printed  abstract  of  the  rec- 
ord in  that  case  shows  that  a  witness,  Brigham  Birch,  testi- 
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fied  that  on  the  morning  of  April  27,  1897,  Hilberg  remarked 
to  him  "about  having  sexual  intercourse  with  (the  prosecu- 
trix). .  .  .  He  said  the  act  occurred  in  the  bam  at  Hilberg's. 
.  .  .  The  defendant  told  me  at  that  time  and  place  that  he 
had  just  had  sexual  intercourse  with  her."  Hilberg  testified 
as  a  witness,  but  did  not  dispute  the  evidence  given  by  Birch. 
The  court,  however,  admitted  the  evidence  of  sexual  inter- 
course both  before  and  after  the  date  charged  in  the  informa- 
tion for  that  purpose  only  of  showing  the  associations  of  the 
parties,  and  in  the  presence  of  the  jury  so  stated  at  the  time 
the  evidence  was  received.  And  the  court  in  its  charge  in- 
structed the  jury  as  follows:  "You  are  instructed  that  all 
evidence  as  to  any  acts  of  intercourse  between  the  defendant 
and  .  .  .  (naming  the  prosecutrix)  other  than  the  act  men- 
tioned in  the  information  can  only  be  considered  as  showing 
the  association  of  those  parties,  and  not  as  proving  that  the 
defendant  committed  the  act  charged."  The  court  in  that 
case,  also  charged  the  jury  that,  before  they  could  convict 
the  defendant,  they  must  be  satisfied  from  the  evidence  be- 
yond a  reasonable  doubt  that  he  committed  the  act  chai^ged 
"on  the  date  named  (in  the  information)  or  near  that  date." 
The  record  shows  that  the  act  alleged  to  have  taken  place 
on  or  about  February  15,  1898,  and  as  a  result  of  which  the 
prosecutrix  gave  birth  to  a  child,  is  the  act  that  the  state 
relied  on  for  a  conviction,  and  that  the  defendant  during  the 
entire  progress  of  the  trial  understood  that  this  was  the  act 
for  which  he  was  being  tried. 

For  the  purposes  of  illustration,  I  shall  assume,  as  my 
Brethren  have  held  in  the  opinion  affirming  the  judgment 
in  this  case,  that  Greene  at  the  time  he  admitted  to  Uie  offi- 
cers, Knudsen  and  Larsen,  that  he  had  had  sexual  relations 
with  Madge  Morey  he  had  in  mind  and  referred  to  one  or 
more  of  the  acts  of  sexual  intercourse  mentioned  in  her  pur- 
ported affidavit.  It  is  manifest  that  without  the  admissions, 
or,  rather,  confession  of  Greene,  the  evidence  would  be 
wholly  insufficient  to  sustain  the  verdict  of  the  jury  and  the 
judgment  of  the  court  rendered  thereon.  In  fact,  without 
the  confession,  there  is  not  sufficient  legal  evidence  in  the 
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record  to  justify  a  well-founded  suspicion  that  Greene  com- 
mitted the  crime  of  which  he  stands  convicted.  The  evidence 
for  the  state,  which  was  the  only  evidence  introduced  in 
the  case,  shows  that  notwithstanding  Madge  Morey  lived 
with  Greene  and  his  wife  at  Mt.  Pleasant  during  the  time 
covered  by  the  recitals  in  the  so-called  aflBdavit,  Mrs.  Greene 
"didn't  suspect  a  thing'*  respecting  the  alleged  unlawful  re- 
lations of  Madge  Morey  and  the  defendant.  Therefore  in 
order  to  determine  whether  Greene,  in  making  his  confes- 
sion, referred  only  to  the  specific  act  charged  in  the  informa- 
tion, or  whether  he  referred  to  and  included  in  the  confes- 
sion acts  of  sexual  intercourse  other  than  the  one  charged, 
we  must  look  to  the  contents  of  the  so-called  affidavit,  and 
consider  them  in  connection  with  what  Greene  said  in  mak- 
ing the  confession.  This  will  determine  whether  the  jury 
had  before  them  more  than  one  act  of  Greene's  all^d  un- 
lawful relations  with  Madge  Morey.  The  affidavit  recites 
"that  she  (Madge  Morey)  is  the  mother  of  an  infant  son 
bom  in  Los  Angeles,  Cal.,  April  18,  1907,  and  that  one 
Webster  Greene  of  Mt.  Pleasant,  Utah,  is  the  father  of  said 
infant  son ;  thai  she  is  unmarried  and  had  seonml  intercourse 
with  said  Webster  Oreene  at  Mt.  Pleasant  ai  divers  times 
and  occasions  at  Mt.  Pleasant,  Utah,  between  February  1st 
1906  and  October  Ist,  1906,  both  inclusive/'  (Italics  mine.) 
In  fairness  to  the  learned  judge  before  whom  the  cause  was 
tried,  I  shall  again  invite  attention  to  the  instruction 
wherein  he  charged  the  jury  that  the  affidavit  of  Madge 
Morey  was  admitted  "for  the  sole  purpose  of  rendering  in- 
teUigible  the  conversation  testified  to  as  occurring  between 
the  defendant  and  the  witnesses  Knudsen  and  Larsen,  a/nd 
for  no  other  purpose  whatever/*  and  that  it  was  to  be  con- 
sidered by  them  ^^or  no  other  purpose  whatever/*  The  con- 
versation referred  to  in  the  instruction,  resolving  all  doubts 
respecting  the  order  in  which  it  occurred  in  favor  of  the 
state,  was,  so  far  as  material  to  the  question  under  considera- 
tion, as  follows:  Upon  being  informed  that  the  sheriff  had 
come  to  arrest  him,  Greene  said,  "What  for?"  The  sheriff 
answered,    "The   Madge   Morey   business."      Greene   said, 
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''What  proof  have  you  ?"  Larsen  said,  "Yes,  Web,  you  are 
up  against  it."  Greene  said  (referring  to  the  purported 
affidavit),  "Well,  I  didn't  think  Madge  would  do  that  I 
don't  think  that  child  is  mine."  Larsen  said,  addressing 
Greene,  "You  don't  deny  having  sexual  intercourse  with 
her?"  Green  answered,  "No,  sir;  I  don't."  Larsen  said, 
"Does  your  wife  know  anything  about  it,  Web?"  Greene 
answered,  "No,  she  doesn't  suspect  a  thing.  There  are  some 
things  that  will  never  be  told  in  this  transaction."  Now, 
there  is  absolutely  nothing  in  this  conversation  that  tends  to 
show  that  Greene  committed  the  specific  act  of  sexual  inter- 
course charged  in  the  information,  namely,  the  act  by  which 
the  child  of  Madge  Morey  was  conceived.  The  admission 
made  by  Greene  that  he  had  had  sexual  intercourse  with  this 
woman  was  general  in  its  terms,  and  when  considered  only  in 
connection  with  the  balance  of  the  conversation  of  which  it 
formed  a  part,  and  separate  and  apart  from  the  affidavit, 
does  not  refer  to  any  particular  act  or  acts  of  sexual  inter- 
course. And  the  record  affirmatively  shows  that  the  confes- 
sion did  not  include  the  act  of  sexual  intercourse  by  which 
the  child  mentioned  was  conceived,  the  act  for  which  he  was 
tried,  because  this  act  he  in  terms  denied.  This  court  in 
the  opinion  affirming  the  judgment  against  Greene  held  that, 
when  Greene  made  the  admission  referred  to,  he,  in  effect, 
confessed  to  the  truth  of  the  contents  of  the  purported  affi- 
davit In  fact,  this  is  the  only  theory  upon  which  the  judg- 
ment can  possibly  be  upheld.  The  court  having  adopted  this 
theory  respecting  the  relation  that  the  statements  of  Greene 
have  to  the  affidavit,  we  have  a  case  parallel  to  and  on  aU 
fours  with  the  Hilberg  Case. 

The  affidavit,  in  addition  to  charging  that  Greene  is  the 
father  of  the  child  therein  mentioned,  charges  that  Madge 
Morey  had  sexual  intercourse  with  Greene  at  divers  Hme^ 
and  occasions  between  February  Isl,  1906,  and  October  Irf, 
1906,  both  inclusive.  The  court  having  admitted  the  affi- 
davit without  limiting  its  application  or  effect  to  any  par- 
ticular act  of  sexual  intercourse  therein  mentioned,  its  got 
tire  contents  were  before  the  jury.    It  will  thus  be  seen  that 
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in  the  Hilberg  Case,  as  well  as  in  this,  the  defendant  was 
charged  with  having  had  sexual  intercourse  with  a  woman 
not  his  wife;  that  as  a  result  of  these  unlawful  sexual  rela- 
tions a  child  was  bom;  that  the  defendant  in  each  case  was 
tried  for  the  specific  act  of  sexual  intercourse  by  which  the 
child  was  conceived ;  that  the  defendant  confessed  to  having 
had  intercourse  with  the  woman  mentioned  in  the  informa- 
tion, and  that  in  each  case  evidence  was  admitted  of  acts  of 
sexual  intercourse  other  than  the  act  for  which  the  defend- 
ant was  on  trial.  The  only  difference  I  can  perceive  in  the 
cases  is  that  in  the  Hilberg  Case  the  rights  of  the  defend- 
ant were  much  more  carefully  guarded  than  were  the  rights 
of  the  defendant  in  the  case  at  bar.  The  judgment  in  the 
Hilberg  Case  was  reversed  because  evidence  was  admitted 
of  adulterous  acts  other  than  the  one  for  which  the  defend- 
ant was  on  trial. 

In  the  case  under  consideration  complaint  is  made  be- 
cause the  court  admitted  the  aflSdavit  mentioned,  and  thereby 
permitted  to  go  to  the  jury,  not  only  the  purported  state- 
ment of  Madge  Morey  which  tended  to  show  that  she  had 
sexual  intercourse  with  Greene  on  or  about  July  18,  1906, 
the  act  for  which  he  was  oeing  tried,  but  also  her  further 
statement  that  she  had  sexual  intercourse  with  him  at  divers 
times  and  occasions  betnu^en  February  1,  1906,  and  Octo- 
ber 1,  1906,  both  inclusive.  Therefore  precisely  the  same 
question  is  presented  by  this  appeal  that  was  involved  in  the 
Hilberg  Case.  And  the  afl&rmance  of  the  judgment  in  this 
case  necessarily  overrules  the  Hilberg  Case.  In  the  opinion 
denying  the  petition  for  a  rehearing  reference  is  made  to 
the  following  statement  appearing  in  the  brief  of  counsel  for 
appellant,  namely:  "There  is  no  legal  evidence  in  the  rec- 
ord that  the  act  constituting  the  crime  of  adultery  was  com- 
mitted at  any  time,  but  such  evidence  as  there  is  refers  to 
but  a  single  act  committed  on  the  18th  day  of  July,  1906, 
if  committed  at  all."  It  is  claimed  in  the  opinion  that  this 
is  a  complete  answer  to  the  contention  made  by  appellant 
that  the  question  of  election  is  in  the  case  and  that  the  court 
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erred  in  refusing  to  charge  the  jury  on  that  point  as  re- 
quested by  the  defendant.    I  do  not  think  the  statement  made 
by  counsel  in  their  brief  is  a  complete  answer,  nor  do  I 
think,  in  view  of  the  peculiar  facts  and  circumstances  of 
this  case  as  disclosed  by  the  record,  that  the  statement  re- 
ferred to  is  inconsistent  with  the  contention  made  by  appel- 
lant on  this  phase  of  the  case.     The  state  first  introduced 
proof  tending  to  show  that  Madge  Morey  during  the  year 
1906  was  a  single  and  unmarried  woman,  and  that  on  the 
18th  day  of  April,  1907,  she  gave  birth  to  a  child.     At  the 
time  this  evidence  was  offered  the  district  attorney  in  open 
court  said:     "To  establish  the  corpus  delicti  we  shall  seek 
to  prove  that  Madge  Morey  was  delivered  of  a  child."     And 
the  court  admitted  the  evidence  for  that  purpose.     There- 
fore the  act  of  intercourse  alleged  to  have  occurred  on  July, 
18,  1906,  was,  under  the  rule  announced  in  State  v.  HUberg, 
supra,  the  only  offense  the  court  and  jury  were  called  upon 
to  try.     After  much  evidence  had  been  introduced  to  show 
that  Madge  Morey  was  an  unmarried  woman,  and  that  she 
had  had  sexual  intercourse  with  some  man  on  or  about  July 
18,  1906,  and  evidence  of  Greene's  confession  had  been  re- 
ceived, the  purported  affidavit  of  Madge  Morey  was  offered 
in  evidence.     The  court  as  hereinbefore  stated,  admitted  the 
affidavit  for  the  sole  purpose  of  "rendering  intelligible"  the 
conversation  that  occurred  between  Greene  and  the  two  oflB- 
cers,  Knudsen  and  Larsen,  at  the  time  Greene's  attention 
w^as  first  called  to  the  document.     And  the  court  in  its  in- 
structions charged  the  jury  that  the  affidavit  "was  admitted 
for  the  sole  purpose  of  rendering  intelligible  the  conversa- 
tion rferred  to,"  and  that  "it  is  not  evidence  in  this  case 
for  any  purpose,  and  does  not  prove  or  tend  to  prove  in  the 
remotest  degree  any  fact  in  this  case  material  or  otherwise." 
Counsel  for  appellant,  when  they  prepared  their  brief,  no 
doubt  assumed,  which  they  were  justified  in  doing,  that  this 
court  would  give  the  document  so  restricted  and  limited  in 
its  application  as  evidence  no  greater  latitude  as  evidence 
than  was  given  it  by  the  trial  court.    Therefore  counsel  were 
fully  warranted  in  coming  to  this  court  and  insisting  that 
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upon  the  record  as  made  in  the  lower  court  there  was  but  one 
act  of  adultery  in  the  case — the  act  of  July  18,  1906.  And, 
if  this  court  were  to  give  the  affidavit  the  same  effect  only  as 
was  given  it  by  the  trial  court,  and  were  to  consider  it  for 
no  purpose  other  than  the  one  for  which  it  was  admitted, 
there  would  be  no  evidence  legal  or  otherwise,  in  this  record 
connecting  the  defendant  with  the  commission  of  the  crime 
for  which  he  was  on  trial,  and  the  judgment  could  not  upon 
any  plausible  theory  of  the  case  be  sustained.  But  this  court 
holds,  if  I  correctly  understand  the  import  of  the  opinion 
affirming  the  judgment,  that  the  affidavit  was  not  only  admis- 
sible in  evidence  for  the  purpose  for  which  it  was  received 
by  the  trial  court,  but  also  as  tending  to  show  the  particular 
act  or  acts  of  adultery  that  Greene  had  in  mind  and  to  which 
he  referred  when  he  stated  to  Knudsen  and  Larsen  that  he 
did  not  deny  having  had  sexual  intercourse  with  Madge 
Morey.  In  the  course  of  the  opinion  it  is  said :  "Further- 
more, the  writing  [affidavit]  handed  to  and  read  by  the  de- 
fendant contained  the  direct  and  positive  statement  that  he 
and  Madge  Morey  on  divers  occasions  between  February  1, 
and  October  1,  1906,  had  sexual  intercourse  with  each  other 
at  Mt.  Pleasant,  Utah,  and  that  the  defendant  was  the  father 
of  her  child  bom  on  the  18th  day  of  April,  1907.  When 
confronted  by  such  statement,  the  only  fact  therein  denied 
by  the  defendant,  and  that  but  vaguely,  was  the  paternity 
of  the  child.  .  .  .  He,  however,  expressly  admitted  that 
he  had  sexual  intercourse  with  Madge  Morey.  ...  It  is 
but  reasonable  to  infer  that  such  intercourse  so  admitted  by 
him  referred  to  the  intercourse  or  intercourses  of  which  he 
was  then  charged  or  accused."  (Italics  mine.)  It  will  thus 
be  observed  that  this  court,  in  effect,  holds  that  the  statementj* 
in  the  affidavit  respecting  the  several  acts  of  sexual  inter- 
course therein  mentioned  constitute  a  part  of  Greene's  con- 
fession. The  fact  that  the  affidavit  is  susceptible  of  the  ap- 
plication thus  made  of  it  by  this  court  I  think  conclusively 
shows  that  the  instruction  asked  for  by  the  defendant  should 
have  been  given,  and  that  the  court  erred  in  giving  its  in- 
struction No.  4.    How  can  this  court  say  that  the  jury,  not- 
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withstanding  the  limitations  and  restrictions  under  which 
the  affidavit  was  admitted  in  evidence,  did  not  extend,  its 
application  far  beyond  the  limits  fixed  by  the  trial  court  t 

There  is  not  a  scintilla  of  legal  evidence  in  the  record 
that  Madge  Morey  ever  saw  or  heard  of  this  paper  which 
for  convenience  is  called  an  affidavit.  For  aught  that  ap- 
pears in  the  record,  it  may  have  been  prepared  in  Sanpete 
County  on  the  day  and  within  two  or  three  hours  of  the 
time  it  was  first  shown  to  Greene  and  the  confession  herein- 
before mentioned  obtained.  As  original  or  independent  evi- 
dence, it  was  hearsay  of  the  most  vicious  character.  It  nev- 
ertheless went  to  the  jury  as  the  affidavit  of  Madge  Morey, 
purporting  to  contain  a  statement  or  statements  made  by  her 
under  the  high  sanction  of  an  oath  charging  the  defendant 
with  having  committed,  not  only  the  crime  for  which  he  was 
on  trial,  but  also  of  having  committed  like  offenses  with  her 
"at  divers  times  and  occasions  between  February  1,  1906, 
and  October  1,  1906,  both  inclusive."  The  only  statement 
in  the  document  tending  to  connect  the  defendant  with  the 
particular  crime  for  which  he  was  on  trial  is  the  statement 
that  he  was  the  father  of  the  child  therein  mentioned.  This 
statement  the  defendant  did  not  admit  to  be  true,  but,  on  the 
contrary,  denied  it.  The  paper  served  no  purpose  whatever, 
except  to  show,  when  considered  in  connection  with  defend- 
ant's confession,  that  he  had  committed  adultery  with  Madge 
Morey  "at  divers  times  and  occasions"  other  than  the  act 
of  adultery  charged  in  the  information.  The  paper  there- 
fore was  immaterial  and  incompetent  for  any  purpose.  But, 
the  court  having  admitted  it  without  limiting  its  effect  as 
evidence  to  the  particular  act  of  adultery  for  which  the  de- 
fendant was  on  trial,  the  defendant  was  entitled  to  have  the 
jury  charged  on  the  question  of  election  as  requested  by  him, 
and  I  am  clearly  of  the  opinion  that  the  court  erred  in  giving 
its  instruction  No.  4.  If  the  doctrine  of  the  Hilberg  Case 
were  followed,  the  judgment  in  this  case  would  have  to  be 
reversed,  regardless  of  the  court's  instructions  or  its  failure 
to  instruct  on  the  issues.  In  the  Hilberg  Case,  as  I  have 
hereinbefore  pointed  out,  evidence  was  admitted  of  alleged 
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adulterous  acts  of  the  defendant  with  the  woman  named  in 
the  case  other  than  the  act  charged  in  the  information.  Not- 
withstanding this  evidence  was  admitted  for  the  purpose  only 
of  showing  the  associations  of  the  parties,  and  that  the  court 
so  instructed  the  jury,  and,  in  addition  thereto  charged  on 
the  question  of  election  substantially  as  the  court  was  re- 
quested to  charge  in  this  case,  this  court  nevertheless  re- 
versed the  judgment  and  ordered  a  new  trial. 

In  the  opinion  overruling  appellant^s  petition  for  a  re- 
hearing it  is  said:  ''Where  time  is  not  an  essential  ingre- 
dient in  the  offense,  to  hold  that  the  state  is  required  to 
prove  the  alleged  offense  at  or  about  the  particular  time 
stated  in  the  information  and  may  not  prove  it  at  any  other 
and  prior  time  within  the  statutory  period  of  limitations  is 
contrary  to  our  knowledge  of  the  criminal  law.  Such  a 
charge  is  not  open  to  the  objection  urged  by  counsel  that  the 
jury  could  assume  that  there  was  evidence  in  the  case  of 
several  or  different  offenses  similar  to  the  one  charged  (in 
this  case  there  was  such  evidence  and  it  was  furnished  by 
means  of  the  affidavit  mentioned),  and  that  they  were  at 
liberty  to  convict  the  defendant  of  any  one  of  them  if  com- 
mitted within  the  statutory  period  of  limitations.  A?  well 
say  in  a  case  of  larceny  or  murder  that  the  jury  under 
such  a  charge  could  assume  that  there  was  evidence  of  several 
or  different  larcenies  or  murders  similar  to  the  one  charged, 
and  that  they  were  at  liberty  to  convict  the  defendant  of  any 
one  of  them  if  committed  by  him  within  the  statutory  pe- 
riod of  limitations."  In  answer  to  the  first  proposition 
above  stated,  I  will  say  that  should  a  case  of  larceny  arise 
where  the  evidence  introduced  by  the  state  tended  to  show 
that  the  defendant  had  committed  several  separate  and  dis- 
tinct larcenies  of  the  same  property  from  the  same  party — 
the  party  named  in  the  information — and  each  larceny  con- 
stituted a  transaction  by  itself  separate  and  apart  from  each 
of  the  others,  the  defendant  undoubtedly  would  be  entitled 
to  have  the  state  elect  upon  which  larceny  it  would  rely  for 
a  conviction  and  to  have  the  jury  instructed  thereon.  In 
answer  to  the  second  proposition^  it  is  sufficient  to  say  that 
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a  person  can  be  the  victim  of  a  homicide  but  once.  That 
is,  the  victim  cannot  be  killed  the  second  time.  I  think  a 
better  and  more  apt  illustration  would  be  to  suggest  a  case 
in  which  the  defendant  is  charged  with  an  assault  with  intent 
to  commit  murder  and  at  the  trial  evidence  is  received  tend- 
ing to  show  that  the  defendant  "at  divers  times  and  occa- 
sions" committed  other  assaults  on  the  party  mentioned  in 
the  information  similar  to  the  one  therein  charged.  In  such 
case  I  take  it  that  it  would  not  be  seriously  contended  that 
the  defendant  would  not  be  entitled  to  have  the  state  elect 
on  which  assault  it  would  rely  for  a  conviction  and  to  have 
the  jury  properly  instructed  thereon. 

In  the  opinion  denying  the  petition  for  a  rehearing,  it  is 
further  said:  "The  state  offered  no  evidence  and  made  no 
attempt  to  prove  several  offenses  of  adultery  or  different 
adulterous  acts  or  transactions  committed  by  the  defendant 
with  Madge  Morey.  The  evidence  was  directed  to  but  one 
transaction,  the  one  alleged  in  the  information."  I  am 
unable  to  reconcile  what  is  here  said  with  the  position  taken 
by  this  court  in  the  original  opinion  respecting  the  applica- 
tion there  made  of  the  aflSdavit  as  evidence  in  the  case.  Not- 
withstanding anything  that  this  court  may  have  said  in  either 
of  the  opinions  the  fact  remains  that  the  purported  aflSdavit 
was  admitted  in  evidence,  and  that  it  contained  statements 
purporting  to  have  been  made  under  oath  by  Madge  Morey 
that  she  had  sexual  intercourse  with  the  defendant  "on  di- 
vers times  and  occasions"  other  than  the  occasion  alleged  in 
the  information.  I  shall,  however,  for  the  sake  of  argument, 
assume  that  there  was  but  one  adulterous  act  or  transaction 
in  the  case,  namely,  the  transaction  alleged  in  the  informa- 
tion. Now,  the  transaction  alleged,  and  the  one  for  which  the 
defendant  was  placed  on  trial,  was  the  act  of  adulterous  in- 
tercourse by  which  the  child  of  Madge  Morey  was  conceived. 
This  was  the  only  act  of  sexual  intercourse  that  the  defend- 
:ant  was  legally  called  upon  to  deny  or  to  defend  against. 
And  I  respectfully  submit  that  the  evidence  is  wholly  in- 
sufficient to  support  a  finding  by  the  jury  that  the  defend- 
ant is  guilty  of  the  act  charged,  and  for  which  he  was  tried- 
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When  shown  the  affidavit,  the  defendant  said,  as  I  have  here- 
tofore pointed  out,  'Well,  I  didn't  think  Madge  would  do 
that  I  don't  think  that  child  is  mine."  Then  Larsen  said, 
"You  don't  deny  having  sexual  intercourse  with  her  ?"  The 
defendant  replied,  "No,  sir;  I  don't"  While  this  was  an 
admission  or  confession  on  the  part  of  Greene  that  he  had 
sexual  intercourse  with  Madge  Morey,  it  was  not  an  admis- 
sion or  confession  that  he  was  guilty  of  the  act  charged  in 
the  information,  because  he  in  terms  denied  that  particular 
act.  In  other  words,  he  denied  the  act  charged,  but  admitted 
that  he  was  guilty  of  other  adulterous  acts  with  Madge  Morey. 
In  fact,  no  claim  is  made  that  he  admitted  the  act  for  which 
he  was  placed  on  trial.  This  court  in  the  original  opinion 
affirming  the  judgment,  referring  to  Greene's  statement,  says 
that  he  "vaguely  denied  the  paternity  of  the  child."  There- 
fore I  take  it  that  it  is  established  that  Greene  did  not  ad- 
mit or  confess  that  he  committed  the  offense  charged  in  the 
information,  but,  on  the  contrary,  denied  (even  though 
vaguely)  that  he  was  guilty  of  that  particular  offense.  True, 
in  that  same  conversation  Greene  expressed  a  willingness  to 
plead  guilty  to  fornication,  but  that  cannot,  even  by  the  ut- 
most stretch  of  the  imagination,  be  construed  as  an  admis- 
sion that  he  committed  the  act  for  which  he  was  tried.  At 
the  time  the  conversation  mentioned  took  place  no  complaint 
had  been  filed  against  defendant  charging  him  with  having 
had  adulterous  relations  with  Madge  Morey ;  hence  it  cannot 
be  said  that,  when  he  stated  that  he  was  willing  to  plead 
guilty  to  fornication,  he  had  in  mind  the  particular  act 
which  he  had  just  denied.  The  only  fair  inference  that  can 
be  drawn  from  what  was  said  is  that  Greene,  when  he  offered 
to  plead  guilty,  had  in  mind  the  act  or  acts  of  sexual  inter- 
course which  he  admitted  having  had  with  Madge  Morey. 
I  do  not  think  it  will  be  seriously  contended  that  the  other 
evidence  introduced  at  the  trial  standing  alone  is  sufficient 
to  create  a  well-founded  suspicion  that  Greene  is  guilty  of 
the  crime  for  which  he  was  tried.  We  therefore  have  a 
case,  as  I  read  the  record,  where  the  defendant  is  tried  for 
one  offense  and  convicted  of  another. 
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For  the  reasons  stated,  I  am  forced  to  the  conclusion  that 
a  rehearing  should  be  granted. 


PAGE  V.  COMMERCIAL  NATIOlfTAL  BANK  OF  SALT 
LAKE  CITY  et  al. 

No.  2182.    Decided  January  5,  1911.    Rehearing  denied  January  23, 
1911    (112  Pac.  816). 

1.  Appearance — General  Appearance — ^Piling  op  General  DianTB- 
REE  TO  Complaint.  Under  the  express  provisions  of  Comp.  Laws 
1907,  section  3334,  the  filing  of  a  general  demurrer  to  a  com- 
plaint constitutes  a  general  appearance,  sufficient  to  confer  Juris- 
diction over  the  person.*     (Page  446.) 

2.  Certiorari — Grounds.  Under  Comp.  Laws  1907,  section  3630, 
providing  that  when  an  inferior  tribunal,  or  an  officer,  exercis- 
ing judicial  functions,  has  exceeded  its  jurisdiction,  and  there 
is  no  appeal,  nor  in  the  judgment  of  the  court  or  judge  a  plain, 
speedy,  and  adequate  remedy,  certiorari  may  be  granted  to  re- 
view the  proceedings,  the  writ  wiU  be  granted  by  the  Supreme 
Court  only  to  correct  the  usurpation  or  abuse  of  authority,  and 
when  there  is  neither  an  appeal  nor  other  speedy  and  adequate 
remedy,  by  which  such  usurpation  can  be  corrected.*  (Page 
447.) 

3.  Certiorari — Grounds.  When  service  of  summons  is  assailed  as 
insufficient  to  confer  on  the  district  court  jurisdiction  over  the 
person,  the  question  as  to  the  sufficiency  of  service  must  be 
submitted  to  the  court  in  which  the  action  is  commenced  for  de- 
cision, it  having  jurisdiction  for  such  purpose,  and  as  mere 
errors  or  irregularities  of  such  court,  where  jurisdiction  exists, 
cannot  be  reviewed  except  on  appeal,  if  the  court  erred  in  hold- 
ing that  the  service  conferred  jurisdiction,  or  in  holding  that 
certain  conduct  or  statements  of  the  person  served  or  his  counsel 
in  open  court  constituted  a  general  appearance  whereby  the 
court  acquired  jurisdiction  over  such  person,  such  errors  cannot 
be  reviewed  by  certiorari.     (Page  448.) 


*  Farnsworth  v.  U.  P.  Coal  Co.,  32  Utah,  112,  89  Pac.  74;  Stone 
V.  U.  P.  Ry.  Co.,  32  Utah,  185,  89  Pac.  715. 

»0.  S.  Ix  R.  Co.  V.  District  Court,  30  Utah,  374,  85  Pac.  862; 
Hoffman  v.  Lewis,  31  Utah,  179,  87  Pac.  167. 
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4.  Cebtiobabi — Gbounds — ^Review  "op  Jubibdiction— Gi^teral  Ap- 
PEABANCE.  While  a  special  appearance  may  be  Bufficlent  to  pre- 
aerre  the  right  to  a  review  on  appeal,  though  a  general  appear- 
ance has  also  been  made,  the  special  appearance  cannot  operate 
to  prevent  the  court  from  acquiring  Jurisdiction  over  the  per- 
son thus  to  preclude  a  review  of  the  question  of  Jurisdiction  by 
certiorari.     (Page  449.) 

6.  CERnoEABi— Obounds — ^Review  of  Interlocutoky  Ruijng.  Cer- 
tiorari cannot  be  employed  to  review  merely  interlocutory  orders 
or  rulings,  nor  to  prevent  threatened  wrongs,  but  under  statutes 
similar  to  Comp.  Laws  1907,  section  3630,  allowing  the  writ 
when  an  inferior  tribunal  or  officer  exercising  judicial  functions 
has  exceeded  its  or  his  Jurisdiction,  and  there  is  no  appeal,  nor 
any  plain,  speedy,  and  adequate  remedy  in  the  judgment  of  the 
court  or  judge,  the  office  of  the  writ  is  merely  to  annul  acts 
which  are  clearly  without  or  in  excess  of  Jurisdiction.  (Page 
451.) 

Certiorari  by  H.  D.  Page  against  the  Commercial  Na- 
tional Bank  of  Salt  Lake  City,  and  others. 

Wkit  quashed. 

M.  E.  Wilson  and  E.  A.  Walton  for  plaintiff. 

Henderson,  Pierce,  Critchlow  &  Barrette  for  defendants. 

FRICK,  C.  J. 

The  plaintiff  made  an  original  application  to  this  court 
for  a  writ  of  certiorari  directed  to  the  above-named  defend- 
ants. The  writ  was  issued  as  prayed  for,  and  the  defendants 
have  duly  complied  with  the  commands  thereof  by  certifying 
to  this  court  a  transcript  of  all  the  proceeding  had  in  a  cer- 
tain action  pending  in  the  District  Court  of  Salt  Lake 
County. 

The  controlling  facts,  in  substance,  are:  That  on  the 
21st  day  of  July,  1909,  the  defendants  Commercial  Na- 
tional Bank  and  H.  P.  Clark,  as  trustee,  commenced  an  ac- 
tion in  the  District  Court  of  Salt  Lake  County  against  a 
certain  copartnership  and  a  corporation.  In  the  language 
of  the  complaint  in  that  action  the  defendants  therein  are 
sued  as  "Page  &  Brinton,  a  copartnership,  and  Utah  Savings 
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&  Trust  Company,  a  corporation."  On  the  same  day  the 
action  was  commenced  the  district  court,  upon  application 
duly  made,  also  issued  an  order  directed  to  said  firm  of 
Page  &  Brinton  requiring  it  to  show  cause  hy  a  day  fixed 
why  a  receiver  should  not  be  appointed  "pending  the  trial 
of  the  cause  for  all  the  assets  and  property  of  the  said  Page 
&  Brinton,  a  partnership  with  power  to  take,  receive  and 
collect  all  the  moneys  due  or  to  become  due  to  said  defend- 
ant partnership  from  any  and  every  source  whatever."  On 
the  same  day  the  complaint  was  filed  and  the  order  to  show 
cause  as  aforesaid  was  issued,  the  sheriff  of  Salt  Lake 
County  made  return  that  he  served  the  summons  issued  in 
the  action  and  said  order  to  show  cause  "upon  Page  &  Brin- 
ton, a  copartnership,  defendant,  by  delivering  to  and  leaving 
with  David  B.  Brinton,  one  of  the  copartners,"  a  copy  of 
the  summons  and  also  a  certified  copy  of  the  order  to  show 
cause.  On  the  2d  day  of  August,  1909,  the  record  shows 
that  both  the  plaintiffs  and  the  defendant  Page  &  Brinton 
appeared  in  court  by  their  respective  attorneys,  and  the  hear- 
ing on  the  order  to  show  cause  was  continued  to  the  fol- 
lowing day.  The  record  shows,  further,  that  on  that  day 
the  parties  aforesaid  again  appeared  in  court  by  their  ooim- 
sel  and  that  after  hearing  evidence  on  behalf  of  plaintiffs 
the  court  appointed  a  receiver  as  prayed  for.  Following 
this,  on  the  9th  day  of  August,  and  before  the  time  to  answer 
in  the  action  had  expired,  the  defendant  Page  &  Brinton 
appeared  specially  by  filing  a  motion  in  which  it  assailed 
the  jurisdiction  of  the  court  over  the  person  of  said  Page 
&  Brinton  upon  the  grounds  that  there  has  been  no  service 
upon  said  partnership  or  any  member  thereof;"  that  neither 
when  the  action  was  commenced  nor  when  the  pretended 
service  of  summons  was  made  was  there  any  "partnership 
known  as  Page  &  Brinton  composed  of  H.  D.  Page  and 
D.  B.  Brinton  as  alleged  in  plaintiff's  complaint;"  that  the 
only  service  of  simimons  that  was  made  in  the  action  was 
upon  D.  B.  Brinton,  who,  at  the  commencement  of  the  action 
or  at  the  time  the  pretended  service  was  made  was  not  and 
is  not  now  a  member  of  the  firm  of  Page  &  Brinton,  and 
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that  "at  the  time  of  all  the  matters  referred  to  in  said  com- 
plaint the  said  D.  B.  Brinton  was  not,  and  is  not  now,  a 
member  of  said  firm."  The  foregoing  motion  was  supported 
by  an  affidavit,  and  said  Page  &  Brinton  were  given  until 
September  9,  1909,  within  which  to  file  additional  affidavits 
"in  support  of  said  motion  without  prejudice  to  any  right 
they  now  have  as  to  their  appearance."  On  the  18th  day  of 
August,  1909,  Mr.  Brinton,  one  of  the  alleged  partners  of 
the  firm  of  Page  &  Brinton,  filed  an  affidavit  in  which  he 
stated  that  prior  to  the  22d  day  of  May,  1906,  there  was  a 
firm  by  the  name  of  Page  &  Brinton;  that  affiant  was  one 
member  thereof  and  that  H.  D.  Page  was  the  other  member; 
that  on  the  day  aforesaid  affiant  sold  all  his  interest  in  said 
firm  to  said  H.  D.  Page  and  that  since  said  time  affiant  at 
no  time  was  a  member  of  said  firm.  On  the  Ist  day  of 
September  following  H.  D.  Page  of  Page  &  Brinton  filed  a 
motion  whereby  he  specially  appeared  in  the  action,  and 
asked  the  court  to  quash  and  set  aside  the  pretended  service 
of  summons  on  Page  &  Brinton  as  aforesaid  upon  sub- 
stantially the  same  grounds  heretofore  mentioned,  and  upon 
the  further  ground  that  the  return  as  made  by  the  sheriff 
was  false  and  untrue  in  that  at  the  time  the  pretended 
service  was  made  "there  did  not  exist  any  firm  or  partner- 
ship by  the  name  of  Page  &  Brinton,  nor  was  at  said  time 
David  B.  Brinton  a  copartner  of  Page  &  Brinton  or  other 
agent  of  this  mover."  This  motion  was  supported  by  Mr. 
Page's  affidavit  wherein  he  reiterated  the  facts  stated  by 
Mr.  Brinton  with  respect  to  the  existence  and  dissolution  of 
the  copartnership  of  Page  &  Brinton,  and  stated,  further, 
that  since  the  dissolution  of  said  copartnership  "affiant  has 
been  doing  business  under  the  style  of  Page  &  Brinton." 
Affiant  further  stated  that  he  alone  was  concerned  in  and 
conducted  said  business  and  that  the  return  of  the  sheriff 
showing  service  on  the  firm  of  Page  &  Brinton  by  serving 
David  B.  Brinton  as  one  of  the  members  of  said  firm  was 
false  in  that  there  was  no  such  firm  or  partnership  existing 
at  said  time,  and  said  Brinton  was  not  a  member  thereof, 
nor  was  he  the  agent  of  affiant.     The  motion  of  Mr.  Page 
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remained  pending  until  October  23,  1909,  at  which  time 
plaintiffs  counsel  moved  the  court  for  a  default  as  against 
the  firm  or  copartnership  of  Page  &  Brinton.  Cottnsd  for 
Mr.  Page  insisted  that  the  motion  to  quash  the  service  of 
summons  had  precedence,  and  upon  being  asked  by  the  court 
whether  they  objected  to  the  entering  of  a  default  against 
the  firm  of  Page  &  Brinton  they  said  that  in  the  sense  that 
they  had  a  pening  motion  that  they  did  so  object  After 
considerable  argument  by  counsel  for  both  sides  upon  the 
subject  of  whether  the  service  of  summons  was  sufficient 
and  whether  or  not  Mr.  Page  had  appeared  in  the  action 
the  court  overruled  the  motion  to  quash  the  service  of  sum- 
mons, and  the  attorneys  appearing  for  Mr.  Page,  upon  their 
own  request,  were  given  "ten  days  in  which  to  plead  herein.'' 
Thereafter,  on  the  3d  day  of  November,  1909,  BL  D.  Page 
filed  a  general  and  special  demurrer  in  the  action,  the  intro- 
ductory part  of  which  reads  as  follows :  "Comes  now  Hubert 
D.  Paige,  impleaded  herein  as  Page  &  Brinton,  and  specially 
appearing  for  the  purpose  of  this  demurrer  only,  •  .  . 
and  without  waiving  his  objections  to  the  jurisdiction  of  the 
court  over  him,"  demurs  on  substantially  the  following 
grounds,  namely:  (1)  That  the  court  "has  not  Jurisdiction 
over  the  defendant;"  (2)  that  "the  court  has  no  jurisdiction 
over  the  subject-matter  of  this  action;"  and  (3)  that  the 
"complaint  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action."  This  demurrer  it  seems  was  still  pending  when 
this  proceeding  was  commenced.  On  the  9th  day  of  January, 
1910,  counsel  for  plaintiffs  in  the  pending  action  served  a 
notice,  service  of  which,  using  defendants'  counsel's  own  lan- 
guage, was  accepted  as  the  "attorneys  for  Hubert  D.  Page 
as  Page  &  Brinton."  The  notice  served  as  aforesaid  notified 
said  last-named  attorneys  that  said  plaintiff's  counsel  would 
apply  to  the  district  court  for  an  order  which,  among  other 
things,  would  require  "that  the  defendants  Hubert  D.  Page 

and  David  B.  Brinton  do  within days  from  date  of 

this  order  assign  in  writing  to  the  receiver  appointed  in  this 
case  in  due  and  proper  form  for  the  benefit  of  creditors 
and  those  entitled  thereto  all  the  right,  title,  and  interest 
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of  the  said  copartnership,  and  of  each  of  said  copartners 
personally  in  and  to  all  claims  for  money  admitted  by  the 
United  States  .  .  .  and  all  claims  made  or  to  be  made 
by  the  copartnership  or  either  of  said  copartners  for  further 
sums  of  money  on  account  of  a  contract'*  entered  into  by 
said  copartnership  with  the  United  States  known  as  contract 
No.  103,  dated  May  19,  1906,  and  all  rights  arising  under 
the  same.  After  a  hearing  in  which  counsel  for  both  sides 
participated  the  court  granted  the  application  and  made  an 
order  requiring  the  assignment  as  indicated  in  the  foregoing 
quotation.  Immediately  after  the  foregoing  order  was  made 
by  the  district  court,  and  for  the  purpose  of  preventing  its 
enforcement,  the  application  for  a  writ  of  certiorari  to  re- 
view the  proceedings  had  in  the  district  court  as  before 
stated  was  made  to  this  court,  and  the  writ  was  granted  as 
stated  in  the  opening  of  this  opinion. 

We  have  given  a  full  synopsis  of  the  proceedings  had 
before  the  district  court,  not  because  we  deemed  it  essential 
for  the  purpose  of  this  decision,  but  for  the  purpose  of  show- 
ing that  the  proceedings  had  before  the  court  were  regular 
and  in  due  course.  The  matter  upon  the  application  was 
submitted  to  us  upon  the  aflBdavit  of  the  plaintiff  herein 
and  the  certified  transcript  of  the  proceedings  had  before 
the  district  court  in  the  case  referred  to.  As  we  under- 
stand counsel  for  plaintiff  herein  they  insist  that  the  dis- 
trict court  exceeded  its  authority  or  jurisdiction  in  making 
the  order  requiring  the  assignment  before  referred  to  upon 
the  grounds:  (1)  That  the  district  court  in  the  action  pend- 
ing therein  has  obtained  jurisdiction  of  neither  the  copart- 
nership of  Page  &  Brinton  nor  of  Mr.  Page,  who,  it  is  con- 
tended, alone  represented  or  constituted  said  firm;  and  (2) 
because  the  court  im  said  action  at  no  time  obtained  posses- 
sion of  any  property  belonging  to  said  copartnership  or  in 
which  it  has  any 'interest,  or  which  was  within  the  state  of 
Utah,  or  within  the  jurisdiction  of  the  court.  Upon  the 
other  hand,  counsel  for  the  defendants  herein  contend  that 
the  service  of  summons  on  Mr.  Brinton  as  made  as  suffi- 
cient to  give  the  court  jurisdiction  over  the  copartnership 
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as  such,  and  over  its  property  or  assets  for  the  purpose  of 
appointing  a  receiver  therefor.  Further,  that  both  Mr.  Brin- 
ton  and  Mr.  Page  had  conferred  jurisdiction  upon  the  court 
of  both  their  persons  and  of  the  firm  or  copartnership,  by 
what  they  said  and  did  through  their  counsel  during  the  course 
of  the  proceedings,  and  especially  by  appearing  and  object- 
ing to  the  entry  of  the  default  against  the  firm  of  Page  & 
Brinton  as  stated,  and  that  Page  certainly  conferred  juris- 
diction over  himself  by  filing  his  general  demurrer  by  which 
the  suflSciency  of  the  complaint  was  assailed.  The  filing  of 
a  general  demurrer  to  a  complaint  no  doubt  constitutes  a 
general  appearance  which  is  suflScient  to  confer  ju- 
risdiction over  the  person.  {Famsworth  v.  U.  P. 
Coal  Co,,  32  Utah  112,  89  Pac  74;  Stone  v.  U.  P.  1 

By,  Co.,  32  Utah  185,  89  Pac.  715;  section  3334, 
Comp.  Laws  1907.)  Plaintiffs  counsel,  however,  insist 
that  in  filing  the  general  demurrer  they  acted  under  protest, 
and  in  doing  so  saved  all  the  rights  they  had  under  their 
special  appearance.  The  courts  are  not  unanimous  as  to 
whether  a  defendant  who  appears  specially  to  assail  the 
court's  jurisdiction  over  his  person  may  preserve  his  rights 
under  his  special  appearance  by  appearing  generally  under 
protest  and  subject  to  the  special  appearance.  For  the  pur- 
poses of  this  decision  we  shall  assume  that  a  party  who  has 
preserved  his  rights  by  a  special  appearance  may,  subject 
to  such  appearance,  appear  generally,  and  may  on  appeal 
be  permitted  to  review  the  orders  and  rulings  of  the  court 
relating  to  the  question  of  the  jurisdiction  over  his  person 
as  well  as  those  orders,  rulings,  and  judgment  made  in  the 
action  after  his  general  appearance.  The  controlling  ques- 
tion in  this  proceeding,  however,  is,  can  a  party  review  the 
orders  and  rulings  of  the  court  with  respect  to  its  jurisdic- 
tion over  the  person  of  such  party  by  the  special  proceeding 
of  certiorari  in  a  case  where  he  has  the  right  to  do  so  in  the 
regular  way  by  appeal?  Counsel  for  plaintiff  herein  say 
this  may  be  done,  and  in  support  of  their  contention  they 
cite  some  cases  from  the  Supreme  Court  of  Michigan.  Coun- 
sel evidently  have  failed  to  examine  the  statutes  of  Michigan 
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relative  to  the  right  of  review  by  the  writ  of  certiorari. 
Had  they  done  so,  we  think  they  would  not  have  insisted 
that  what  may  be  done  by  way  of  review  under  the  Michigan 
statute  by  writ  of  certiorari  may  also  be  done  under  a  similar 
writ  in  this  state  under  our  statute.  Our  statute  is  entirely 
different  from  that  in  force  in  the  state  of  Michigan.  Under 
the  Michigan  statute  the  writ  of  certiorari^  in  many  cases, 
takes  the  place  of  our  appeal,  while  under  our  statute  cer- 
tiorari does  not  lie  in  a  matter  like  the  one  before  us  in 
case  an  appeal  can  be  had.  Section  3630,  Comp.  Laws  1907, 
so  far  as  pertains  to  the  powers  of  this  court  in  granting 
writs  of  certiorari  provides  that  "when  an  inferior  tribunal, 
board,  or  officer  exercising  judicial  functions  has  exceeded 
the  jurisdiction  of  said  tribunal,  board,  or  officer,  and  there 
is  no  appeal,  nor  in  the  judgment  of  the  court  or  judge  a 
plain,  speedy,  and  adequate  remedy/'  the  writ  of  certiorari 
may  be  granted  to  review  the  proceedings  of  the  tribunal 
or  officer  aforesaid.  (Italics  ours.)  From  the  foregoing 
provisions  two  purposes  are  clearly  apparent:  (1)  That 
the  writ  shall  be  granted  by  this  court  only  to  correct 
the  usurpation  or  abuse  amounting  to  usurpation  of  2 

power  or  authority,  and  (2)  when  there  is  neither  an 
appeal  nor  other  speedy  and  adequate  remedy  by  which  such 
usurpation  can  be  corrected.  This,  we  think,  is  substantially 
what  this  court  has  already  held.  In  the  case  of  0.  S.  L,  R. 
Co.  V.  District  Court,  30  Utah,  the  present  Chief  Justice, 
in  speaking  for  the  court,  at  page  374,  85  Pac,  at  page  362, 
said:  "This  court  will  not  permit  a  writ  of  certiorari  to 
be  issued  to  exercise  the  functions  of  an  ordinary  appeal 
to  review  errors  or  mistakes  where  the  court  acted  within  its 
jurisdiction.  .  .  .  When,  therefore,  it  is  made  to  appear, 
as  is  required  by  subsequent  provisions  of  the  statute,  that 
the  district  court  has  exceeded  its  jurisdiction,  and  that 
there  is  no  appeal  nor  plain,  speedy,  and  adequate  remedy, 
we  have  the  right  and  power  to  issue  a  writ  of  certiorari 
to  inquire  into  and  review  determinations  made  by  it  with- 
out or  in  excess  of  its  jurisdiction."     (Italics  ours.)     The 
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foregoing  case  is  followed  in  Hoffman  v.  Lewis,  31  Utah 
179,  87  Pac.  167. 

The  contention  that  the  court  acted  without  or  in  excess 
of  jurisdiction  in  making  the  order  requiring  the  partner- 
ship of  Page  &  Brinton  and  each  of  the  partners  to  assign 
to  the  receiver  the  claims  mentioned  in  the  order  is,  for 
the  purposes  of  this  proceeding,  in  our  judgment,  untenable. 
As  we  have  shown,  the  order  was  not  made  imtil  after  both 
Mr.  Brinton  and  Mr.  Page  each  had  generally  appeared  in 
the  action.  The  court  thus,  subject  to  their  special  appear- 
ance at  least,  had  acquired  jurisdiction  over  them.  True, 
the  question  whether  such  jurisdiction  waa  acquired  by  the 
court  or  not  was  subject  to  review  on  appeal,  but  in  our 
judgment  is  not  subject  to  review  by  the  writ  of  certiorari. 
Ordinarily  we  are  deprived  of  the  power  to  review  the  pro- 
ceedings of  the  district  court  by  issuing  writs  of  certiorari 
when  it  is  made  to  appear  that  the  court  whose  orders  or 
rulings  are  complained  of  had  jurisdiction  to  make  such  or- 
ders or  rulings  at  the  time  they  were  made.  Mere  errors 
or  irregularities  of  such  courts  where  jurisdiction  exists  can- 
not be  reviewed  by  this  court  except  on  appeal.  If  the  dis- 
trict court,  therefore,  should  err  in  holding  that  service  of 
stmimons  in  a  particular  manner  or  upon  a  particular  person 
conferred  jurisdiction  over  some  other  person  by  reason  of 
the  legal  relationship  existing  or  alleged  to  exist  between  the 
two  persons,  or  if  the  court  should  err,  however  grossly, 
in  holding  that  certain  conduct  or  statements  of  the  person 
or  his  counsel  in  open  court  constituted  a  general  appearance 
whereby  the  court  acquired  jurisdiction  over  such  person, 
such  errors  would  not  deprive  the  court  of  jurisdic- 
tion to  proceed  in  the  action  and  could  be  reviewed  3 
only  on  appeal.  This  seems  to  us  too  obvious  to  ad- 
mit of  serious  controversy.  When  service  of  summons  is 
made  and  such  service  is  assailed  as  insufficient  to  confer 
jurisdiction  over  the  persqp,  the  question  respecting  the  suf- 
ficiency of  service  must  be  submitted  to  the  court  for  decision 
in  which  the  action  is  conmfienced.  Such  court,  it  must  be 
conceded,  has  jurisdiction  to  hear  and  determine  the  question 
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of  whether  the  service  is  sufficient  or  not  to  confer  jurisdic- 
tion. Suppose  it  be  conceded  that  the  service,  as  a  matter 
of  law,  is  insufficient  to  confer  -jurisdiction  over  the  person, 
and  this  court  on  appeal  would  so  hold,  does  it  follow  that 
the  inferior  court  was  therefore  ousted  of  jurisdiction  to 
proceed  farther  in  the  action  or  that  its  orders  or  rulings 
could  be  reviewed  by  the  writ  of  certiorari  ?  We  think  not. 
This  must  be  so  for  various  reasons.  If  in  the  case  now 
pending  in  the  district  court  that  court  proceeds  to  judg- 
ment, as  it  possibly  will,  and  its  judgment  should  be  adverse 
to  the  plaintiff  herein,  could  it  be  seriously  contended  that 
such  a  judgment  was  without  or  in  excess  of  jurisdiction  so 
as  to  permit  a  review  of  the  proceedings  upon  which  it 
rests  by  a  writ  of  certiorari  ?  We  think  not.  In  such  a  case 
the  record  itself  would  disclose  that  any  other  review  except 
on  appeal  would  be  improper  because  it  would  affirmatively 
appear  that  all  questions,  including  the  question  of  jurisdic- 
tion over  the  person,  had  been  submitted  to  and  passed  on  by 
the  court.  The  record  would  further  show  that  the  plaintiff 
had  entered  a  general  appearance  in  the  action.  True,  such 
appearance  would  appear  to  have  been  subject  to  the  special 
appearance,  but  it  is  also  true  that  unless  plaintiff  should 
pursue  the  court's  rulings  in  holding  that  it  had  acquired 
jurisdiction  over  him  by  taking  an  appeal  he  would  waive 
the  error,  and  the  judgment  could  not  be  assailed  in  any 
other  way  except  on  appeal.  This  simply  illustrates  that 
while  a  special  appearance  may  be  sufficient  to  pre- 
serve the  right  to  a  review  on  appeal,  although  a  4 
general  appearance  has  been  made,  yet  it  also  is  ap- 
parent that  the  special  appearance  cannot  prevent  the  court 
from  acquiring  jurisdiction  over  the  person  so  as  to  authorize 
a  review  of  the  question  of  jurisdiction  by  the  writ  of  cer- 
tiorari. The  jurisdiction  is  given  by  the  general  appearance, 
and  it  exists,  and  the  only  way  it  can  be  questioned  under 
such  circumstances  is  by  way  of  an  appeal  by  which  the  pro- 
ceedings may  be  reversed  and  set  aside  because  the  court 
erred  in  assuming  jurisdiction,  but  not  because  it  had  no 
38  Utah— 29 
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jurisdiction  to  proceed  at  all  and  thus  had  no  jurisdiction 
even  to  err.  If  the  foregoing  conclusions  are  not  sound, 
then  it  must  follow  that,  in  every  case  where  the  suflBciency 
of  service  to  confer  jurisdiction  over  the  person  is  in  ques- 
tion, the  court's  rulings  thereon  may  be  reviewed  by  the 
writ  of  certiorari.  Moreover,  in  a  case  like  the  one  at  bar 
where  the  order  complained  of  was  made  a  party  may  assail 
such  an  order  in  three  ways:  (1)  By  the  writ  of  certiorari; 
(2)  by  refusing  to  comply  with  the  order,  and  if  imprisoned 
for  contempt  of  court  by  suing  out  a  writ  of  habeas  corpus 
upon  the  ground  that  the  order  is  void  because  the  court 
w^as  without  jurisdiction;  and  (3)  if  he  should  fail  in 
both  of  the  foregoing  proceedings,  then  ask  a  review  of  the 
proceedings  on  appeal.  This  alone  shows  the  fallacy  of  the 
contention  that  a  person  in  conferring  jurisdiction  over  his 
person  by  a  general  appearance  may  nevertheless  insist  that 
the  court  lacked  such  jurisdiction  because  before  he  appeared 
generally  he  had  also  appeared  specially,  and  hence  his  gMi- 
eral  appearance  could  be  of  no  legal  effect  because  the  gen- 
eral appearance  was  in  effect  made  under  duress  or  com- 
pulsion. There  is  no  duress  or  compulsion  invovled  in  such 
a  proceeding.  Where  one  objects  to  the  suflSciency  of  serv- 
ice to  confer  jurisdiction  over  his  person  and  his  objection 
is  overruled  he  may  either  appear  and  defend  the  action  or 
he  may  refrain  from  further  participation  therein.  If  he 
appears  and  defends  he  may  perhaps  nevertheless  review 
the  court's  rulings  relating  to  the  jurisdiction  over  him  on 
appeal,  but  he  may  not  appear  and  defend  on  the  merits, 
and  then  deny  that  the  court  acquired  jurisdiction  over  him. 
As  to  whether  the  court  erred  or  not  in  holding  the  smt- 
ice  of  summons  sufficient  to  confer  jurisdiction,  or  in  hold- 
ing that  the  plaintiff  had  entered  a  general  appearance  by 
what  his  counsel  did  or  said,  or  what  the  legal  effect  of  such 
errors  would  be  in  this  case,  we  express  no  opinion.  Such 
rulings  at  most  may  constitute  errors  which  must  be  re- 
viewed on  appeal,  and  not  by  writ  of  certiorari.  Moreover, 
the  writ  of  certiorari  cannot  be  employed  to  review  merely 
interlocutory    orders    or    rulings    as    is    attempted    here. 
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{Schwoi'z  V.  County  Court,  14  Colo.  44,  23  Pac.  84.)      Nor 
can  such  a  writ  be  used  as  a  means  to  prevent  threatened 
wrongs.     The  office  of  the  writ  of  certiorwri  under  statutes 
like  ours  is  merely  to  annul  acts  which  are  cleariy 
without  or  in  excess  of  jurisdiction,  and  hence  con-  5 

stitute  usurpation  of  judicial  power,  and  not  to  pre- 
vent in  advance  threatened  wrongs.  (People  v.  County 
Judge,  40  Cal.  479;  Beeler  v.  Hall  30  Tenn.  (11  Humph.) 
445;  McCorhle  v.  Brooks,  53  Tenn.  (6  Heisk.)  601;  Say  era 
V.  Superior  Court,  84  Cal.  642,  24  Pac.  296.)  Under  the 
foregoing  authorities  the  claim  made  by  counsel  for  plaintiff 
that  this  court  should  interfere  because  by  the  order  of  the 
court  requiring  the  assignment  the  plaintiff  may  be  preju- 
diced can  be  given  no  effect  The  same  must  stand  or  fall 
upon  the  one  question  of  jurisdiction. 

From  what  has  been  said  it  follows  that  although  a  per- 
son may  appear  specially  and  by  motion  assail  the  jurisdic- 
tion of  the  court  over  his  person,  and  in  case  the  court  errs 
in  overruling  his  motion  he  may  review  the  court's  rulings 
on  appeal,  yet  that  he  may  not  appear  generally  and  then 
challenge  the  court's  jurisdiction  over  his  person  by  a  writ 
of  certiorari. 

The  writ  heretofore  issued,  therefore,  should  be,  and  the 
same  is  hereby,  quashed  and  set  aside ;  defendants  to  recover 
their  costs  in  this  court 

McCARTY,  J.,  and  LEWIS,  District  Judge,  concur. 
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McMillan  et  al.  v.  WHITLEY. 

No.  2123.    Decided  January  23,  1911  (113  Pac.  1026). 

1.  Limitation  <w  Actions — ^Actions  Founded  on  "Wbitten  Inotbu- 
MENTS.*'  The  obligation  of  one  of  several  persons  uniting  in 
the  purchase  of  corporate  stock  under  a  contract  stipulating 
that  each  of  them  shall  be  interested  in  the  proportion  that 
the  number  of  shares  subscribed  for  by  him  bears  to  the  total 
number,  and  that  each  shall  share  in  the  profits  and  losses  In 
the  same  proportion,  is  contractual,  and  where  the  stock  is 
purchased  in  accordance  with  the  contract  and  within  the  time 
specified,  his  obligation  to  pay  his  proportionate  share  is  found- 
ed on  a  written  instrument,  within  Comp.  Laws  1907,  section 
2875,  subd.  2,  limiting  actions  founded  on  written  instruments. 
(Page  456.) 

2.  Joint  Adventures — Construction  of  Contract — Rights  or  Par- 
ties. A  contract  whereby  several  persons  unite  in  the  purchase 
and  sale  of  corporate  stock,  for  a  period  of  three  months,  whereby 
each  shall  be  interested  in  the  proportion  that  the  number  of 
shares  subscribed  for  by  him  bears  to  the  total  number  of  shares, 
and  whereby  each  shall  share  in  the  profits  and  losses  in  the 
same  proportion,  and  whereby  the  managers  may  sell  the  shares 
for  default  of  payment  of  the  proportionate  share,  authorizes 
the  managers  to  sell  the  interest  of  a  defaulting  person,  and 
thus  cut  him  ofT  from  further  participation  in  the  profits,  but 
the  right  to  sell  is  for  the  benefit  of  the  managers  who  may 
carry  the  account  of  any  defaulting  person  and  thereby  permit 
him  to  continue  his  interest,  and  where  this  is  done  he  must 
pay  for  his  proportionate  share  of  the  stock  purchased,  not 
exceeding  the  amount  subscribed  by  him.     (Page  458.) 

B.  Joint  Adventures — Construction  or  Contract — Rights  of  Par- 
ties. The  managers  purchased  stock  during  fifteen  days  after 
the  date  of  the  agreement,  and  within  the  three  months  they 
sold  a  part  of  the  shares.  The  stock  declined  but  it  could  not 
be  foreseen  that  the  decline  would  continue.  Before  the  ex- 
piration of  the  three  months,  the  managers  gave  the  members 
a  statement  of  the  condition  of  the  business,  and  the  amount 
due  for  stock  previously  purchased.  Held,  that  the  relation 
between  the  managers  and  the  members  was  that  of  stock- 
l)rokers  purchasing  stock  on  the  order  of  the  members  on  a 
l)roker's  margin,  and  the  members  were  liable  for  their  pro- 
portionate share  of  stock  purchased  and  not  paid  for.  (Page 
460.) 
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Appeal  from  District  Court,  Third  District;  Hon.  C.  W 
Morse,  Judge. 

Action  by  H.  G.  McMillan  and  another  against  Charles 
W.  Whitley. 

Judgment  for  plaintiff.    Defendant  appeals. 

Affirmed. 

Richards,  Richards  d  Ferry  for  appellant 

Dejf  &  Hoppaugh  for  respondents. 

FRICK,  C.  J. 

On  the  15th  day  of  March,  1903,  the  appellant,  respond- 
ents, and  three  others,  entered  into  an  agreement  in  writing 
whereby  they  mutually  agreed  "to  unite  in  the  purchase 
and  sale,  from  time  to  time,  of  the  stock  of  Hhe  Daly  West 
Mining  Company'  and  for  this  purpose  to  form  a  pool  of 

at  least shares  of  said  stock  under  the  management 

of  H.  G.  McMillan  and  F.  J.  Hagenbarth,"  respondents. 
In  said  agreement  respondents  were  designated  "parties  of 
the  first  part"  and  appellants  and  Simon  Lamberger,  W.  H. 
Dickson,  and  J.  Bamett,  the  three  others  above  referred  to, 
were  styled  "parties  of  the  second  part."  The  material  pro- 
visions of  said  contract  are  substantially  as  follows:  That 
"each  of  the  parties  of  the  second  part  shall  be  interested  in 
said  pool,  in  the  proportion  that  the  number  of  shares  sub- 
scribed for  by  him  or  them  bears  to  the  total  number  of 
shares"  which  were  placed  in  said  pool,  and  each  one  of  the 
interested  parties  "shall  share  in  the  profits  and  losses  of 
the  pool  in  the  same  proportion  except  as  is  otherwise  pro- 
vided in  article  third  thereof;"  that  each  one  of  the  parties 
of  the  second  part  "may,  and  at  the  request  of  the  parties 
of  the  first  part  shall,  at  any  time  or  from  time  to  time, 
take  up  and  pay  for  his  or  their  said  proportion  of  the  said 
shares  that  the  pool  may  then  own;"  that  "if  any  of  the 
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parties  of  the  second  part  shall  arrange  to  have  his  or  their 
proportion  of  the  pool's  stock  carried  by  parties  of  the  first 
part,  then  he  or  they  severally  agree,  from  time  to  time  and 
at  any  time,  to  deposit  with  the  parties  of  the  first  part  such 
margin  in  cash  as  the  parties  of  the  first  part  may  require." 

Article  third  of  the  agreement  reads  as  follows:  "In 
case  any  of  the  parties  of  the  second  part  shall  fail  to  take 
up  and  pay  for  his  or  their  said  proportion  of  the  pool's 
stock,  after  request  of  the  parties  of  the  first  part,  as  above 
provided,  or  shall  fail  to  deposit  with  the  parties  of  the  first 
part  satisfactory  margin,  as  above  provided,  the  parties  of 
the  first  part,  as  managers  of  the  pool,  shall  have  the  right 
to  sell  the  shares  then  held  for  his  or  their  account,  witiiout 
any  further  demand  on,  or  consent  of  such  party  of  the  sec- 
ond part,  at  any  broker's  board  or  at  public  or  private  sale, 
and  shall  not  bo  accountable  to  such  party  of  the  second 
part  for  any  loss  resulting  from  such  sale,  and  at  any  such 
public  sale  they  are  authorized  to  become  the  purchasers  of 
such  shares,  or  any  thereof.  Any  loss  reulting  from  such 
sale  of  the  shares  held  for  account  of  any  such  party  of  the 
second  party  in  default,  as  above  mentioned,  shall  be  borne 
not  by  the  pool,  but  by  such  party  in  default  exclusively. 
Upon  any  such  default  as  aforesaid,  the  parties  of  the  first 
part  shall  have  the  right  to  exclude  the  party  so  in  default 
from  all  further  interest  and  participation  in  the  said  pool, 
and  in  such  event  the  proportionate  interests  and  shares  of 
the  remaining  parties  of  the  second  part  in  the  pool's  stock 
shall  be  correspondingly  modified." 

That  "the  parties  of  the  first  part  shall  be  managers  of 
the  said  pool  and  may  be  interested  as  parties  of  the  second 
part  to  this  agreement ;"  that  the  purchase  and  sale  of  shares 
of  stock  is  to  be  in  the  hands  of  said  managers  and  "all  stock 
purchased  or  sold  for  accoimt  of  the  pool  may  be  at  any  time 
or  times  repurchased  or  resold,  provided  that  the  total  limit 
of  the  pool  be  not  thereby  exceeded;"  that  the  "pool  shall 
continue  in  force  for  three  months  from  the  date  thereof,  un- 
less previously  dissolved  by  notice  in  writing  from  a  ma- 
jority in  interest." 
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The  total  number  of  shares  that  were  authorized  to  be 
purchased  for  said  pool,  and  the  number  each  one  of  the 
individuals,  to  said  agreement  might  become  liable  for  under 
said  agreement,  is  as  follows:  Simon  Bamberger,  twelve 
hundred  and  fifty  shares;  F.  J.  Hagenbarth  (respondent), 
one  thousand  shares;  H.  G.  McMillan  (respondent),  J.  Bar- 
nett,  W.  H.  Dickson,  and  C.  W.  Whitley  (appellant)  two 
hundred  and  fifty  shares  each,  making  a  total  that  could  be 
purchased  for  the  pool  of  three  thousand,  two  hundred  and 
fifty  shares. 

The  respondents,  as  managers  of  said  pool,  proceeded  to 
act  under  the  terms  of  said  agreement,  and  between  the  15th 
and  30th  days  of  March,  1903,  purchased,  two  thousand, 
one  hundred  and  eighty-five  shares  of  stock  all  told;  and 
betAveen  April  16th  and  30th  they  sold  a  total  of  two  hun- 
dred shares  for  account  of  said  pool.  This  left  a  large 
amount  of  stock  in  the  pool,  when,  under  the  terms  of  the 
agreement,  it  was  closed,  of  which  the  appellant's  proportion 
was  one  hundred  and  fifty-three  shares.  The  fact  is  undis- 
puted that  one  of  the  managers  of  the  pool,  some  time  after 
the  30th  day  of  March  and  before  the  15th  day  of  June, 
1903,  gave  appellant  personally  a  statement  showing  the 
condition  of  the  pool  and  the  amount  owing  by  appellant 
to  it  for  stock  theretofore  purchased.  No  further  notice 
aeems  to  have  been  served  on  appellant  until  April,  1904, 
when  he  was  again  informed  of  the  state  of  the  pool,  the 
number  of  shares  therein,  and  the  amount  of  his  indebted- 
ness thereto.  Again,  before  this  action  was  commenced,  a 
statement  showing  the  disbursements  and  earnings  of  the 
pool  was  given  him  and  the  amount  claimed  to  be  due  from 
him  to  the  pool  was  demanded  from  him  by  respondents 
as  managers  of  said  pool. 

The  action  is  based  on  substantially  the  foregoing  agree- 
ment and  transactions  had  pursuant  thereto,  all  of  which,  in 
effect,  is  made  to  appear  from  the  complaint.  The  case 
was  tried  to  the  court  without  a  jury,  which  resulted  in  find- 
ings and  judgment  in  favor  of  respondents  for  the  amount 
found  due  from  appellant  to  them  for  the  one  hundred  and 


Digitized  by 


Google 


456  Thirty-Eight  Utah. 

fifty-three  shares  which  were  left  in  the  pool  by  appellant- 
While  the  specific  assignments  of  error  are  quite  numerous 
and  are  discussed  at  length  in  appellant's  brief,  yet  in  view  of 
appellant's  theory,  we  think  two,  and  only  two,  questions 
arise  in  the  case:  (1)  Was  the  cause  of  action  sued  on 
barred  by  virtue  of  our  statute  when  this  action  was  com- 
menced? and,  (2)  if  not,  is  the  appellant  liable  under  the 
terms  of  the  written  agreement  which  we  have  set  forth 
for  the  cost  price  of  the  one  hundred  and  fifty-three  shares 
of  stock  which  were  purchased  for  account  of  the  pool  as 
his  proportion  of  the  shares  and  which  appellant  neither 
received  nor  paid  for  ? 

No  claim  is  made  that  the  so-called  pool  is  illegal,  and 
we  shall  therefore  treat  it  as  legal  and  enforceable.     Subdi- 
vision 2  of  section  2875,  Comp.  Laws  1907,  provides  that 
"an  action  upon  any  contract,  obligation,  or  liability 
founded  upon  an  instrument  of  writing"  must  be  com-  1 

menced  within  six  years  from  the  time  the  cause  of 
action  accrued.  Appellant  contends  that  the  foregoing  stat- 
ute does  not  apply  to  the  cause  of  action  in  question  because 
the  liability,  if  any,  is  not  founded  on  a  writing.  A  mere 
cursory  reference  to  the  writing,  the  material  parts  of  which 
we  have  set  forth,  in  our  judgment,  discloses  that  each  of 
the  parties  thereto  assumed  certain  obligations  and  agreed 
to  do  certain  things,  one  of  which  was,  that  each  would  pay, 
or  cause  to  be  paid,  to  the  pool  managers  the  purchase  price 
of  certain  shares  of  stock,  not  exceeding  a  stipulated  num- 
ber, if  purchased  for  the  purpose  and  within  the  time  speci- 
fied in  the  writing.  The  undisputed  evidence  is  to  the  effect 
that  the  shares  of  stock  mentioned  in  the  agreement  were  pur- 
chased, that  this  was  done  in  accordance  with  its  stipulations 
and  for  the  purpose  contemplated,  and  within  the  time  speci- 
fied. Under  the  terms  of  the  agreement  purchases  of  stock 
could  have  been  made  at  any  time  up  to  the  15th  day  of 
June,  1903.  The  last  purchase,  however,  was  in  fact  made 
on  the  30th  day  of  March,  1903.  From  the  evidence  it  is 
manifest  that  the  transactions  under  the  agreement  were  con- 
ducted by  respondents  with  reasonable  diligence  and  pro- 
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dence.  If,  therefore,  we  should  assume  appellant's  theory  to 
be  the  correct  one,  namely,  that  the  cause  of  action  sued  on 
accrued  on  the  date  when  the  last  purchase  of  stock  was 
made  under  the  agreement,  yet  if  the  cause  of  action  is  one 
which  is  founded  upon  a  writing,  then  the  cause  of  action 
would  not  have  been  barred  when  this  action  was  com- 
menced. We  think  it  must  be  conceded  that  this  action  is 
founded  upon  a  writing.  That  it  was  commenced  on  the 
15th  day  of  May,  1908,  is  beyond  dispute.  That  the  last 
purchase  of  stock  under  the  agreement,  as  we  have  seen,  was 
made  March  15,  1903 ;  that  the  period  of  time  within  which 
an  action  may  be  commenced  is  fixed  in  the  foregoing  stat- 
ute, when  foimded  upon  obligations  in  writing,  is  six  years, 
hence  the  conclusions  is  unavoidable  that  the  action  sued 
on  was  not  barred  when  this  action  was  commenced. 

This  brings  us  to  the  second  proposition,  namely:  In 
view  of  the  facts  and  circumstances,  is  appellant  liable  at 
all  to  respondents  upon  the  written  agreement?  A.  His 
counsel,  in  substance,  contend  that  respondents  cannot  re- 
cover upon  the  written  agreement  in  question  for  the  reason 
that  they  did  not,  with  that  degree  of  promptness  and  dili- 
gence required  by  law,  either  dispose  of  the  stock  or  advise 
appellant  of  the  state  of  the  account  with  respect  to  the 
purchase  and  sale  of  the  shares  of  stock  which  were  the  sub- 
ject-matter of  the  written  agreement,  and  upon  which  this 
action  is  alleged  to  be  based.  It  is  in  effect  contended  that 
it  was  the  duty  of  respondents  to  forthwith  close  the  pool 
when  the  time  limit  had  arrived,  to  promptly  inform  each 
one  interested  in  the  pool  of  the  number  of  shares  purchased 
and  the  purchase  price  thereof,  and  to  demand  payment  for 
any  amount  due  by  any  one  of  the  interested  parties,  and, 
if  the  amount  due  was  not  paid,  then  forthwith  to  dispose 
of  the  interest  of  the  one  in  default,  credit  his  account  with 
the  receipts,  and  debit  it  with  any  balance  due.  It  is  as- 
serted that  any  one  of  the  parties  in  default  would  then  be 
liable  to  the  managers  of  the  pool  for  any  balance  so  due, 
including  the  reasonable  charges  and  expenses.  From  the 
evidence  it  is  made  to  appear  that  if  the  course  of  procedure 
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outlined  by  counsel  had  been  followed,  and  the  stock  had  been 
sold  on  the  15th  day  of  June,  1903,  when  the  time  limit 
fixed  by  the  written  agreement  was  reached,  or  if  it  had  been 
sold  within  a  resonable  time  thereafter,  it  could  have  been 
sold  for  sufficient  to  pay  all  that  was  then  claimed  as  owing 
by  appellant  to  the  pool.  Counsel  therefore  contend,  that 
since  respondents  failed  to  close  the  pool,  and  failed  to 
sell  appellant's  proportion  of  stock  for  his  account  and 
to  apply  the  proceeds  of  such  sale  upon  his  indebtedness 
to  the  pool,  therefore  respondents  cannot  recover  the  pur- 
chase price  of  the  stock  from  appellant.  In  this  connection 
it  is  urged  that  in  view  that  respondents  do  not  in  their  com- 
plaint set  forth  that  they  had  complied  with  the  foregoing 
conditions,  therefore  the  complaint  is  defective  in  substance, 
and,  further,  that  since  respondents  did  not  prove  by  any 
competent  evidence  that  they  had  discharged  the  duty  re- 
quired of  them  as  aforesaid,  therefore  the  conclusions  of 
law  and  judgment  of  the  court  are  erroneous.  We  cannot 
yield  assent  to  counsel's  contention.  We  can  find  nothing 
in  the  written  agreement  which  made  it  obligatory  upon  re- 
spondents to  so  deal  with  the  stock.  Under  the  terms  of 
the  written  agreement,  respondents,  no  doubt,  could  have 
sold  the  interest  of  any  defaulting  member  and  thus  could 
have  cut  him  off  from  further  participation  in  the 
profits  of  the  pool,  if  any  resulted.     As  we  construe  2 

the  agreement,  however,  the  right  to  sell  the  shares  of 
a  defaulting  member  was  a  matter  that  was  inserted  in  the 
agreement  for  the  benefit  of  respondents  as  a  means  for  the 
prompt  enforcement  of  the  obligations  assumed  by  the  par- 
ties to  the  agreement,  and  not  for  the  benefit  of  the  default- 
ing members,  except  as  such  sales  of  stock  might  incidentally 
benefit  them  by  discharging  their  obligations  to  the  mana- 
gers of  the  pool  to  the  extent  that  the  proceeds  of  such  a 
sale  would  discharge  the  obligation  of  the  delinquent  mem- 
ber to  pay  for  the  stock.  The  respondents,  under  the  agree- 
ment, had  the  right  to  carry  the  account  of  any  of  the  mem- 
bers, however,  and  to  thus  permit  any  of  them  to  continue 
their  interest  in  the  pool,  and  if  this  course  was  pursued 
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such  member  or  members  would,  nevertheless  be  obligated 
to  pay  for  his  or  their  proportion  of  the  stock  purchased, 
not  exceeding  the  amount  subscribed  for  by  each,  imless  such 
member  or  members  expressly  directed  the  respondents,  as 
managers  of  the  pool,  to  sell  his  or  their  interest  therein  and 
to  apply  the  proceeds  to  the  payment  of  his  or  their  obliga- 
tions. The  fact  that  the  market  price  of  the  stock  which 
was  purchased  under  the  agreement  fell,  and  continued  to 
do  so,  and  the  venture  entered  upon  and  contemplated  by 
the  agreement  proved  to  be  anything  but  profitable — ^in  fact, 
resulted  in  considerable  loss  to  all  of  the  parties — does  not 
affect  their  legal  status  or  obligations.  Had  the  venture 
resulted  in  a  profit  under  precisely  the  same  facts  and  cir- 
cumstances in  so  far  as  respondents'  and  appellant's  con- 
duct is  concerned,  he  could  have  successfully  claimed  his 
share  of  such  profits.  This  being  so,  we  can  see  no  legal 
reason  which  authorizes  us  to  permit  him  to  escape  from 
the  obligation  to  pay  for  his  proportion  of  the  stock  which 
was  purchased  for  account  of  the  pool.  Both  the  duty,  as 
well  as  the  rights,  of  all  the  interested  parties  were  defined 
by  the  written  agreement,  and  we  cannot  see  wherein  the 
respondents  have  failed  to  comply  with  the  duties  imposed 
upon  them,  while,  upon  the  other  hand,  it  seems  clear  to 
us  that  the  appellant  has  failed  to  comply  with  the  obliga- 
tion assimied  by  him.  No  doubt,  in  view  that  the  price  of 
the  stock  declined,  and  continued  to  do  so,  respondents  might 
easily  have  averted  the  loss  to  appellant  had  they  promptly 
sold  his  portion  of  the  stock  at  the  time  the  pool  was  to 
be  closed,  but  perhaps  no  one  could  have  foreseen  that  the 
stock  in  question  would  decline  in  price  to  the  extent  that  it 
did,  and  that  such  decline  would  continue  as  it  did.  But 
be  that  as  it  may,  since  the  respondents  have  fulfilled  their 
part  of  the  agreement  and  appellant  has  not,  there  is  but 
one  result  permissible  in  a  court  of  justice,  and  that  is  to 
require  him  also  to  discharge  the  obligations  he  has  assumed. 
If  the  respondents  were  to  be  treated  as  mere  stockbrokers 
who  had  purchased  the  stock  in  question  upon  the  order  of 
appellant  and  upon  a  broker's  margin,  we  think  that  under 
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the  facts  and  circumstances  disclosed  by  the  evidence  in  the 
case  it  could  not  be  held  that  under  the  general  rules  of  law 
applicable  respondents'  conduct  had  relieved  appellant  from 
paying  for  his  proportion  of  the  stock  purchased  for  account 
of  the  pool  under  the  agreement.  The  reciprocal  rights 
and  duties  of  a  principal  and  his  stockbroker  are  clearly 
stated  by  the  author  of  Mechem  on  Agency  in  section  936, 
and  again  referred  to  in  section  955.  The  relations 
existing  between  respondents  and  appellant  under  the  3 

agreement  in  question,  in  essence  and  effect,  were  the 
same  as  those  outlined  by  Mr.  Mechem  in  the  sections  re- 
ferred to.  Under  the  law  as  there  stated  we  think  appellant 
would  be  clearly  liable  for  the  amount  sued  for  in  this  action, 
and  hence  he  must  be  held  so  under  the  agreement  in  ques- 
tion. 

From  what  we  have  said  it  follows  that  the  contentions 
of  appellant's  counsel  cannot  be  sustained.  It  further  fol- 
lows that  for  the  reasons  hereinbefore  stated,  counsel's  ob- 
jections to  the  complaint,  and  to  the  findings  of  the  court, 
are  immaterial,  and,  in  view  that  counsel's  theory  of  the 
case  cannot  prevail,  the  findings  of  the  court  are  sufficient 
to  sustain  the  judgment.  Nor,  in  view  of  the  conclusions 
we  have  reached,  is  it  necessary  to  further  discuss  any  of  the 
other  assignments  of  error. 

The  judgment^  therefore,  should  be,  and  it  accordingly  is, 
affirmed,  with  costs  to  respondents. 

McCAETY  and  STEAUP,  JJ.,  concur. 
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EVANS  V.  GLENS  FALLS  INSURANCE  COMPANY. 

No.  2150.    Decided  January  31,  1911  (113  Pac.  1019). 

1.  Insubancb — ^Termination  op  Policy — ^Mistake — Estoppel.  De- 
fendant company  Issued  a  policy  of  Insurance  to  plaintiff  to  ex- 
pire September  25,  1907,  and  In  October,  1907,  a  person  acting 
as  plaintiffs  agent  obtained  from  defendant's  agent,  a  reduction 
of  the  amount  of  the  policy  and  of  the  premium,  nothing  being 
said  as  to  an  extension,  and  the  agent  in  granting  the  reduction 
on  a  slip  attached  to  the  policy  Inadvertently  wrote  "1909"  for 
"1907"  as  the  time  when  the  policy  expired.  In  May,  1907,  the 
plaintiff  received  the  policy  with  the  slip  attached,  and  in  Feb- 
ruary, 1907,  was  given  permission  to  remove  the  goods  covered 
by  the  policy,  on  which  there  was  a  loss  occurring  in  Novem- 
ber, 1907.  Held,  that  the  defendant  was  not  estopped  by  its 
conduct  or  laches  from  asserting  that  the  indorsement  was  a 
mistake,  and  that  it  did  not  Intend  thereby  to  extend  the  term 
of  Insurance.    (Page  470.) 

2.  INSUILANCB — ^Actions — Evidence — Findings.  Evidence  in  an  ac- 
tion on  a  fire  policy  held  insufficient  to  support  findings  favor- 
able to  plaintiff.     (Page  471.) 

8.  INSUBANCE — ^Action  on  Policy — Evidence — Burden  op  Proof. 
Plaintiff  declared  on  a  policy  of  fire  insurance  alleged  to  have 
been  made  for  one  year  to  September  25,  1907,  and  to  have  been 
modified  in  October,  1907,  by  reducing  the  insurance  and  extend- 
ing the  policy  for  two  years  until  September  25,  1909,  and  that 
it  was  in  force  at  the  time  of  loss  November,  1907,  which  alle- 
gations were  denied  by  the  defendant.  Plaintiff  Introduced  the 
policy,  in  the  body  of  which  the  date  of  expiration  was  stated 
as  September  25,  1907,  and  on  the  back  of  which  it  was  stated 
that  it  expired  September  25,  1907,  and  that  the  premium  was 
forty-one  dollars  and  seventy  cents.  A  slip  attached  to  the 
policy  showing  a  reduction  of  the  policy  and  the  premium  stated: 
"Insurance  under  this  policy  is  hereby  reduced  to  two  thousand 
five  hundred  dollars.  Premium  reduced  to  thirty-four  dollars 
and  seventy-five  cents" — and  on  the  margin  of  the  slip  were 
Indorsements,  "Extra  Premium,  |N11,  Return  Premium,  six  dol- 
lars and  ninety-five  cents.  Amount  of  Policy,  three  thousand 
dollars,  and  Date  of  expiration.  Sept  25,  1909."  The  date  of 
expiration  thus  shown  was  an  apparent  clerical  error  made  at 
the  time  the  policy  was  reduced.  Held,  that  the  plaintift  had 
not  sustained  the  burden  of  proof,  since  the  words  in  the  margin 
of  the  slip  were  merely  words  and  figures  descriptive  of  the 
policy,  and  not  a  substantial  modification  of  it     (Page  472.) 
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Appeai.  from  District  Court,  Third  District;  Hon.  Oeo. 
O.  Armstrong,  Judge. 

Action  by  Agnes  Evans  against  the  Glens  Falls  Insurance 
Company. 

Judgment  for  plaintiff.     Defendant  appeals. 

Reversed  and  bemanded  fob  unsw  tbial. 

WUley  &  Willey  and  Fennel  Cherrington  ((7.  8.  Varian 
of  counsel)  for  appellant. 

Ovstin  &  Oillette  for  respondent. 

STRAUP,  J. 

This  is  an  action  on  a  policy  of  fire  insurance.  The 
plaintiff  had  judgment.    The  defendant  appeals. 

In  the  body  of  the  policy  it  is  recited  that  the  defendant, 
in  consideration  of  "forty-one  and  70/100  dollars  premium, 
does  insure  Mrs.  Agnes  Evans,"  the  plaintiff,  "for  the  term 
of  one  year  from  the  25th  day  of  September,  1906,  to  the 
25th  day  of  September,  1907,"  against  a  loss  by  fire  *'to 
an  amount  not  exceeding  three  thousand  dollars"  on  certain 
property  therein  described,  consisting  of  household  goods 
stored  in  "Kom's  warehouse,"  at  Salt  Lake  City.  On  the 
back  of  the  policy  is  indorsed:  "Expires  September  25, 
07.  Property,  H.  BL  Furniture.  Am't.  $300.  Premium, 
$41.70.  Mrs.  Agnes  Evans."  On  the  face  of  the  policy 
is  attached  a  white  slip,  in  which  is  recited  that  the  loss,  if 
any,  is  payable  to  Benj.  J.  Lauer  as  his  interest  may  appear. 
Attached  to  the  face  of  the  policy  is  also  a  pink  slip  (a 
regularly  printed  form  with  the  blanks  filled  in  by  pen), 
which  in  words  and  figures  reads  as  follows : 
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The  following  Indorsement  made  and  entered  on  policy  and 
copied  on  register  this  seventeenth  day  of  Octoher^  1906. 
Name  of  Insured,  Agnea  Evan$, 


Extra  Premium,  %Nil 
Return      "       ,  | 
Amount  of  PoL  $3000 
Date  of  expira- 
tion. Sept,  25,  1909. 
Always  add  In  any  In* 
dorsement  permitting 
remoyal,  the  words: 
"This  policy  Is  hereby 
made  to  coyer  same  prop- 
erty In  new  location.    The 
liability  In  former  loca- 
tion to  cease  from  this 
date." 


6.95 


Insurance  under  this  policy  is 
hereby  reduced  to  $2500.  Premr 
ium  reduced  to  $34.75. 


[Italics  indicate  portions  written  in.] 

Attached  to  the  face  of  the  policy  is  still  another  white 
slip  dated  the  14th  day  of  February,  1907,  which  gave  the 
insured  permission  to  remove  the  goods  from  Kom's  ware- 
house to  the  warehouse  of  Eedman  Van  &  Storage  Company 
at  Salt  Lake  City.  On  the  13th  day  of  November,  1907, 
the  goods  were  destroyed  by  fire.  Proof  of  loss  was  made 
on  the  9th  day  of  February,  1908.  The  defendant  refused 
to  pay  the  loss  on  the  ground  that  the  term  of  insurance 
had  expired  on  the  25th  day  of  September,  1907,  nearly 
four  months  before  the  fire. 

In  the  complaint  it  was  alleged  that  the  defendant  on 
the  25th  day  of  September,  1906,  in  consideration  of  a  pre- 
mium of  forty-one  dollars  and  seventy  cents,  insured  the 
property  of  the  plaintiff  "in  the  sum  of  three  thousand  dol- 
lars for  the  term  of  one  year,  and  thereafter,  and  on  the  17th 
day  of  October,  1906,  by  an  indorsement  duly  made  and 
entered  thereon  for  a  valuable  consideration,  said  insurance 
was  reduced  to  the  sum  of  two  thousand,  five  hundred  dol- 
lars, and  thereupon  said  policy  was  by  said  indorsement 
extended  to  expire  September  25,  1909."  A  copy  of  the 
policy,  to  gether  with  the  slips  refrred  to,  was  attached  to 
and  made  a  part  of  the  complaint.     The  complaint  also 
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contained  the  usual  allegations  of  loss  by  fire,  the  ownership, 
and  the  value  of  the  property,  the  furnishing  of  proofs  of 
lo9s,  and  the  defendant's  refusal  to  pay  the  loss.  The  defend- 
ant filed  a  general  demurrer  for  want  of  facts,  which  was 
overruled.  It  then  answered,  admitting  the  execution  and 
delivery  of  the  policy  on  the  25th  day  of  September,  1906, 
in  the  sum  of  three  thousand  dollars,  for  the  term  of  one 
year  from  the  25th  day  of  September,  1906,  and  that  on 
the  17th  day  of  October,  1906,  the  amount  of  insurance 
and  premium  was  reduced,  but  denying  that  the  term  of 
insurance  was  extended  by  indorsement  or  otherwise  be- 
yond the  25th  day  of  September,  1907,  or  that  there  was 
any  consideration  paid  for  the  alleged  extension,  and  averring 
that  the  policy  had  expired,  and  was  not  in  force  at  the 
time  of  the  fire.  It  further  averred  that  the  words  and  fig- 
ures, **Sept.  25/1909,"  written  after  the  printed  words  on 
the  margin  of  the  pink  slip  "date  of  expiration,"  on  the  17th 
day  of  October,  1906,  when  the  amount  of  insurance  and 
premium  was  reduced,  were  inadvertently  and  unintention- 
ally written  by  the  defendant's  agent,  and  that  he  erro- 
neously wrote  "1909"  for  "1907,"  and  that  it  was  not  the 
intention  of  the  parties  to  extend  the  term  of  the  insur- 
ance beyond  the  25th  day  of  September,  1907,  and  that  no 
such  agreement  of  extension  was  had  or  made.  Substantially 
the  same  averments  were  made  by  it  in  a  counterclaim  in 
which  it  especially  alleged  that  the  policy  expired  on  the  25th 
day  of  September,  1907;  that  "on  the  17th  day  of  October, 
1906,  it  was  mutually  agreed  by  and  between  the  plaintiff 
and  the  defendant  that  said  policy  should  be  modified  and 
said  insurance  should  be  reduced  from  three  thousand  dol- 
lars to  two  thousand,  five  hundred  dollars,  and  that  the  pre- 
mium should  be  reduced  from  forty-one  dollars  and  seventy 
cents  to  thirty-four  dollars  and  seventy-five  cents,  and  ac- 
cordingly on  said  day  said  policy  was  so  modified  and  such 
insurance  reduced,"  as  evidenced  by  the  pink  slip  attached 
to  the  policy,  but  that  in  writing  the  words  and  figures 
"Sept.  25/1909,"  after  the  printed  words  "date  of  expira- 
tion," the  agent  of  defendant  unintentionally  and  inadvert- 
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ently  wrote  the  figures  "1909,"  instead  of  "1907,"  and  that 
the  policy  with  such  erroneous  indorsement  "was  uninten- 
tionally and  inadvertently  and  unconsciously  accepted  by 
the  plaintiff;"  that  the  indorsement  so  made  "did  not  con- 
form to  the  true  and  actual  intention  of  the  parties,  and  that, 
in  order  to  make  the  indorsement  conform"  to  such  inten- 
tion, "it  is  necessary  that  said  indorsement  be  amended  and 
reformed  so  that  the  figures  '1909'  should  read  '1907.'  "  It 
thereupon  prayed  for  a  reformation  of  the  policy  in  such 
particular  and  for  a  cancellation  of  it.  The  plaintiff  filed 
a  reply  denying  the  material  allegations  of  the  counterclaim, 
and  pleading  an  estoppel  on  account  of  laches,  conduct,  and 
neglect  on  the  part  of  the  defendant. 

The  issues  presented  by  the  counter  claim  were  first  tried 
to  the  court,  who  found  the  facts  substantially  as  follows: 
On  the  25th  day  of  September,  1906,  the  plaintiff  obtained 
a  loan  from  Lauer  through  one  Block,  his  attorney  in  fact, 
and  gave  him  a  promissory  note,  to  secure  which  she  gave 
a  mortgage  upon  the  property  in  question,  consisting  of 
household  goods.  Block,  acting  for  Lauer,  refused  to  make 
the  loan  unless  the  property  was  insured.  A  portion  of  the 
loan  was  paid  to  the  plaintiff.  Block  retained  the  rest  of  it 
to  pay  some  bills  owing  by  plaintiff,  a  commission  to  him- 
self for  making  the  loan,  the  first  month's  interest,  drayage 
and  storage  charges,  and  the  premium  for  the  insurance.  Be- 
fore the  insurance  was  obtained,  Block  caused  the  goods  to 
be  moved  and  stored  in  Kom's  warehouse  in  Salt  Lake 
City.  On  September  25,  1906,  for  the  benefit  of  Lauer 
and  the  plaintiff,  he  procured  the  policy  of  insurance  from 
the  defendant,  insuring  the  property  against  loss  by  fire  in 
the  sum  of  three  thousand  dollars  for  a  period,  as  expressed 
in  the  body  of  the  policy,  of  one  year,  or  to  and  including 
the  25th  day  of  September,  1907,  with  a  provision  contained 
iipwn  a  slip  attached  to  the  policy  that  the  loss,  if  any,  under 
the  policy,  was  to  be  paid  to  Lauer.  On  the  17th  day  of 
October,  1906,  Block  applied  to  the  agent  of  the  defendant 
for  a  modification  of  the  policy.  He  then  delivered  the 
38  Utah— 30 
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policy  to  the  agent  of  the  defendant,  who  reduced  the  insure 
ance  from  three  thousand  dollars  to  two  thousand,  five  hun- 
dred dollars,  and  the  premium  from  forty-one  dollars  and 
seventy  cents  to  thirty-four  dollars  and  seventy-five  cents, 
and  as  evidenced  by  the  pink  slip  attached  to  the  face  of 
the  policy.    The  court  also  found  that  at  the  same  time  the 
agent  of  the  defendant  who  transacted  the  business  in  its 
behalf  wrote  on  that  slip  after  the  printed  words,  "date  of 
expiration,"  the  words  and  figures,  "Sept.  25/1909."     The 
slip  was  made  in  triplicate,  a  copy  of  which  was  sent  to  the 
home  office  of  the  defendant,  one  kept  at  the  local  oflBce 
and  copied  in  a  book  called  "register  of  insurance"   and 
one  attached  to  the  policy  of  insurance,  and  that  "said  policy 
was  thereupon  and  by  said  indorsement  in  the  writing  of 
defendant's  agent  made  to  expire  on  September  25,  1909," 
and  that  the  policy  was  thereupon  redelivered  to  Block  for 
the  mortgagee.     On  the  22d  day  of  December,  1906,  the 
plaintiff  paid  and  discharged  the  note  and  mortgage,  where- 
upon Block  delivered  the  policy  to  the  plaintiff,  who  notified 
the  defendant  that  Lauer's  interest  in  the  property  had 
ceased.     On  the  14th  day  of  February,  1907,  the  plaintiff 
applied  to  the  agent  of  the  defendant,  and  was  given  per- 
mission to  remove  the  goods  from  Kom's  warehouse  to  the 
warehouse  of  the  Redman  Van  &  Storage  Company,    In  do- 
ing so  an  agent,  acting  for  her,  delivered  the  policy  to  the 
agent  of  the  defendant,  who,  by  indorsement  on  a  slip  at- 
tached to  the  policy,  gave  permission  to  move  the  goods  as 
requested.     While  the  goods  were  stored  in  the  warehouse 
of  the  Redman  Van  &  Storage  Company  they  were  destroyed 
by  fire  on  the  13th  day  of  November,  1907.    The  court  fur- 
ther found  that  it  was  the  custom  of  the  defendant  not  to 
insure  property  against  loss  by  fire  in  warehouses  for  a  pe- 
riod longer  than  one  year,  but  that  the  plaintiff  had  no 
knowledge  of  such  custom ;  that  the  defendant  made  no  claim 
of  any  mistake  in  the  indorsement  with  respect  to  the  expira- 
tion of  the  term  of  the  policy  until  after  the  property  was 
destroyed  by  fire;  that  the  defendant,  notwithstanding  the 
means  afforded  it,  made  no  effort  to  ascertain  the  mistake. 
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or  to  correct  it,  or  to  give  any  notice  to  the  plaintiff,  until 
after  the  loss  had  been  sustained  by  her;  that  she  had  no 
information  or  means  of  knowledge  that  the  indorsement 
was  nntrue,  and  relying  upon  the  indorsement  and  believing 
it  to  be  true,  and  that  the  property  was  protected  against 
loss  by  fire  in  the  sum  of  two  thousand,  five  hundred  dol- 
lars up  to  and  including  the  25th  day  of  September,  1909, 
she  obtained  no  other  insurance. 

Upon  such  findings  the  court  stated  conclusions  of  law 
that,  "owing  to  the  laches,  conduct,  and  neglect  of  said  de- 
fendant, it  is  not  entitled  to  any  relief  in  a  court  of  equity, 
or  to  a  reformation  of  said  indorsement  on  said  policy," 
and  that  it  was  not  entitled  to  have  the  figures  of  the  indorse- 
ment changed  from  "1909'^  to  "1907."  A  judgment  was 
thereupon  entered  dismissing  the  counterclaim. 

The  issues  presented  by  the  complaint  were  then  tried  to 
the  court  and  a  jury.  The  plaintiff  put  in  evidence  the 
policy  of  insurance,  together  with  the  slips  attached  thereto, 
gave  proof  of  the  ownership  and  value  of  the  property  and 
its  destruction  by  fire,  the  furnishing  to  the  defendant  of 
proofs  of  loss,  a  demand  upon  it  and  its  refusal  to  pay  the 
loss,  and  rested.  The  defendant  thereupon  offered  to  prove 
that  its  agent  in  charge  of  its  business  at  the  request  of 
Block  on  the  17th  day  of  October,  1906,  reduced  the  amount 
of  insurance  and  the  premium,  but  that  there  was  nothing 
said  at  that  time,  and  no  transactions  had,  with  respect  to 
an  extension  of  the  term  of  insurance  beyond  the  date  of 
September  25,  1907,  that  there  was  no  consideration  paid 
for  the  claimed  extension,  and  that  the  term  of  insurance 
was  not  in  fact  extended  beyond  the  time  shown  in  the  body 
of  the  policy  as  originally  made.  The  offer  was  refused. 
The  defendant  thereupon  rested,  and  requested  the  court 
to  direct  a  verdict  in  its  favor.  The  court  refused  the  re- 
quest, and  upon  motion  of  the  plaintiff  directed  a  verdict 
in  her  favor.  From  the  judgment  entered  upon  the  verdict, 
and  the  judgment  dismissing  the  counterclaim,  the  defend- 
ant has  prosecuted  this  appeal. 
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It  chiefly  urges  that  the  facts  found  by  the  court  on  the 
issues  presented  by  the  counterclaim  are  not  supported  by 
the  evidence,  that  the  conclusions  of  law  stated  and  the 
judgment  rendered  dismissing  the  counterclaim  are  not  sup- 
ported by  the  findings,  and  that  the  court  erred  in  overruling 
the  demurrer,  in  refusing  defendant's  offers  of  proof  on  the 
trial  before  the  court  and  jury,  in  refusing  its  request  to 
direct  a  verdict  in  its  favor,  and  in  directing  a  verdict  in 
favor  of  the  plaintiff.  All  these  assignments  raise  questions 
involving  the  manner  in  which  and  the  purpose  for  which  the 
words  and  figures  '*Sept.  25/1909"  were  written  on  the  pink 
slip  after  the  printed  words  "date  of  expiration,"  the  con- 
duct of  the  parties  with  respect  thereto,  and  the  legal  effect 
to  be  given  to  the  words  and  figures  as  written  on  the  pink 
slip  when  considered  in  connection  with  the  policy  as  a 
whole.  It  is  not  necessary  to  separately  consider  and  review 
these  assignments.  We  may  say  that  in  the  main  the  find- 
ings of  the  court  are  supported  by  the  evidence,  except  in 
the  particulars  that  the  indorsement  or  writing  on  the  pink 
slip  "made  the  policy  to  expire  on  the  25th  day  of  September, 
1909,"  that  the  plaintiff  had  no  information  or  means  of 
knowledge  "that  the  endorsement  in  such  particular  was  un- 
true," and  the  inference,  arising  from  the  findings  as  made, 
that  Block  in  obtaining  the  insurance  acted  alone  for  Lauer, 
and  not  also  for  the  plaintiff.  In  these  particulars  both 
the  plaintiff  and  Block  testified  that  the  plaintiff  directed  and 
authorized  him  to  obtain  insurance  upon  the  goods,  he  testi- 
fying that  she  directed  him  to  obtain  it  for  one  year,  she  for 
three  years.  The  evidence  is  without  conflict  that  the  words 
and  figures  "Sept.  25/1909,"  written  on  the  pink  slip  on 
the  17th  day  of  October,  1906,  were  written  inadvertently, 
and  that  the  figures  "1909"  were  by  mistake  written  for 
"1907."  It  came  about  in  this  way,  and  substantially  as 
found  by  the  court :  After  the  plaintiff  had  concluded  n^o- 
tiations  for  the  loan  and  had  directed  and  authorized  Block 
to  obtain  insurance  on  the  goods,  she  left  Salt  Lake  City, 
and  went  to  Nevada.  She  left  part  of  the  borrowed  money 
with  Block  to  pay  some  bills  owning  by  her,  one  month's 
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storage  and  interest,  drayage,  a  commission,  and  the  pre- 
mium for  the  insurance.     Block  obtained  the  policy  on  the 
25th  day  of  September,  1906,  for  three  thousand  dollars,  and 
for  a  period  of  one  year.     The  premium  was  forty-one  dol- 
lars and  seventy  cents.    Later  he  found  that  he  did  not  have 
money  enough   (after  paying  a  commission  to  himself  of 
eighty-five  dollars  for  making  the  loan,  the  interest  at  five 
per  cent  per  month,  drayage,  etc),  to  pay  a  premium  of 
that  amount.     He  thereupon  called  upon  the  defendant's 
agent  who  had  transacted  the  business  with  him,  and  re- 
quested him  to  reduce  the  insurance  from  three  thousand 
dollars  to  two  thousand,  five  hundred  dollars.     Block,  who 
had  possession  of  the  policy,  and  who  held  it  for  the  mort- 
gagee, took  it  to  the  office  of  the  defendant's  agent  on  the 
17th  day  of  October,  1906.    The  agent  consented  to  a  reduc- 
tion of  the  insurance  and  of  the  premium.    The  agent  there- 
upon wrote  on  the  pink  slip  "insurance  under  this  policy  is 
hereby  reduced  to  two  thousand,  five  hundred  dollars,  pre- 
mium reduced  to  thirty-four  dollars  and  seventy-five  cents,'' 
and  on  the  margin  thereof  wrote  after  the  printed  words 
"date  of  expiration"  the  words  and  figures  "Sept  25/1909." 
In  doing  so  he  inadvertently  wrote  "1909"  for  "1907."     It 
is  very  clearly  made  to  appear  that  the  agent  of  the  defend- 
ant and  Block  had  no  conversation,  nor  any  negotiations 
whatsoever,  with  respect  to  an  extension  of  the  term   or 
period  of  insurance.     The  policy  was  then  redelivered  to 
Block,  who  kept  it  until  the  loan  was  paid,  in  December, 
1906.     It  was  then  delivered  to  an  agent  of  the  plaintiff, 
who  paid  off  the  loan  for  her.     The  policy  was  kept  by 
that  agent  until  in  May,  1907,  when  it  was  delivered   to  the 
plaintiff,  about  four  months  before  the  time  expressed  in- 
the  body  of  the  policy  had  expired.     She  testified  that  in 
May,  1907,  when  she  received  the  policy,  she  "examined  the 
policgr  at  that  time,"  and  saw  the  pink  slip,  and  because  of 
the  indorsement  thereon,  believed  that  the  policy  did  not 
expire  until  in  September,  1909,  and  that  she  took  out  no 
other  insurance.     That  the  figures  "1909"  were  inadvert- 
ently, and  through  mistake,  written  for  "1907,"  is  not  con- 
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troverted  by  the  plaintiff.  She,  however,  contends,  and  the 
court,  as  stated  in  its  conclusions,  preceded  upon  the  theory, 
that  she  had  no  knowledge,  and  no  means  of  knowledge^  of 
the  mistake  and  inadvertence ;  that  Block  was  not  her  agent, 
and  that  his  mistake  or  his  knowledge  of  it  cannot  in  law 
be  charged  to  her,  and  that  the  defendant,  because  of  its 
laches,  conduct,  and  neglect  is  now  estopped  from  asserting 
that  the  mistake  was  in  fact  made,  or  that  the  parties  did 
not  intend  to  extend  the  term  or  period  of  insurance.  These 
conclusions  are  based  upon  the  facts  that  three  copies  of 
the  pink  slip  were  made,  one  sent  to  the  home  oflSce,  one 
copied  in  the  register  of  insurance  at  the  local  office,  and 
one  attached  to  the  face  of  the  policy,  and  that  the  defend- 
ant's agent  in  February,  1907,  attached  to  the  face  of  the 
policy  the  written  slip  giving  permission  to  remove  the  goods 
from  one  warehouse  to  another,  and  upon  the  deductions 
drawn  from  such  facts  that  means  of  knowledge  and  oppor- 
tunity was  afforded  the  defendant  by  ordinary  diligence  ajid 
inspection  to  discover  the  mistake,  who,  in  law,  must  be 
charged  with  a  discovery  and  knowledge  of  it  prior  to  the 
25th  day  of  September,  1907,  and  with  negligence  in  not 
notifying  the  plaintiff  thereof  prior  to  that  -time. 
We  think  such  facts  were  not  sufficient  to  work  an  1 

estoppel,  or  to  so  charge  the  defendant  with  negli- 
gence. Had  the  defendant  done  some  act  or  thing  after  the 
25th  day  of  September,  1907,  recognizing  the  existence  of 
the  policy,  or  treating  it  as  existing,  a  different  principle 
might  well  be  applied.  The  defendant's  agent  in  granting 
permission  in  February,  1907,  to  move  the  property  from 
one  warehouse  to  another,  when  the  policy  admittedly  was 
in  force,  cannot  be  said  to  be  an  act  inconsistent  with  the 
claim  now  made,  or  the  position  taken,  by  the  defendant 
Block  in  obtaining  the  insurance  and  in  transacting  the 
business  in  that  regard  was  the  agent  of  the  plaintiff  as 
•well  as  the  agent  of  Lauer.  The  mistake  made  was  the  mutual 
mistake  of  Block  and  of  the  defendant's  agent,  for  it  very 
clearly  is  made  to  appear  that  neither  intended  to  extend 
the  period  of  insurance.     The  same  principle  which  makes 
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the  defendant  chargeable  with  the  mistake  of  its  agent  also 
renders  the  plaintiff  chargeable  with  the  mistake  of  Block. 
The  mistake  occurred  while  both  were  acting  for  their  re- 
spective principals,  and  in  transacting  business  for  them 
within  the  scope  of  their  employment  and  authority.  The 
plaintiff  came  into  the  actual  possession  of  the  policy  in 
May,  1907.  She  then  saw  and  examined  it.  She  then  saw 
all  the  docimients,  and  all  the  writings  that  the  defendant 
had,  or  that  it  saw.  She  had  the  original  documents ; 
the  defendant  copies.     We  cannot  see  wherein  the  2 

defendant  had  better  means,  or  was  afforded  better 
opportunity,  to  discover  the  mistake  than  was  had  by,  or 
was  afforded,  the  plaintiff.    We  think  the  conclusions  of  the 
trial  court  were  not  justified  by  the  findings. 

However,  as  we  view  the  case,  the  questions  presented 
with  respect  to  the  alleged  reformation  and  of  an  estoppel 
are  not  the  controlling  features.  The  plaintiff  declared  upon 
a  policy  alleged  to  have  been  made  for  a  period  of  one  year 
from  the  25th  day  of  September,  1906,  to  the  25th  day  of 
September,  1907,  and  alleged  to  have  been  modified  in  Octo- 
ber, 1906,  by  reducing  the  amount  of  the  insurance  and 
extending  the  period  of  insurance  to  September,  1909,  and 
alleging  that  the  policy  was  in  full  force  and  effect  when  the 
fire  occurred  in  November,  1907.  The  defendant  in  its 
answer  denied  that  the  period  of  insurance  had  been  ex- 
tended, and  that  the  policy  was  in  force  at  the  time  of  the 
fire.  To  entitle  the  plaintiff  to  recover,  clearly  the  burden 
was  upon  her  to  establish  the  allegations  thus  denied  by  the 
defendant.  She  ought  to  prove  them  by  the  production  of 
the  policy  itself,  together  with  the  slips  attached  thereto. 
The  policy,  when  so  considered,  does  not  show  that  the  period 
of  insurance  was  extended  to  September,  1909.  Such  is  not 
the  legal  effect  of  the  policy  when  the  slip  is  considered  in 
connection  with  the  whole  of  the  policy.  The  statement 
made  on  the  slip  "insurance  under  this  policy  is  hereby  re- 
duced to  two  thousand,  five  hundred  dollars,  premium  re- 
duced to  thirty-four  dollars  and  seventy-five  cents,"  well 
shows  a  modification  of  the  policy  in  such  particulars.    The 
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other  indorsements  or  writings  made  on  the  margin 
of  the  slip,  "extra  premium  $Nil,  return  premium  3 

$6.95,  am't  of  policy  $3,000,  date  of  expiration  Sept 
25/1909,"  are  mere  words  and  figures  descriptive  of  the 
policy,  and  not  words  or  language  in  modification  of  it. 
Appropriate  words  and  language  were  used  in  the  slip 
showing  a  modification  of  the  policy  with  respect  to  the 
amount  of  the  insurance  and  the  premium.  No  such  words 
or  language  is  used  with  respect  to  an  extension  or  modifica- 
tion of  the  term  or  period  of  insurance.  Had  the  date  of 
expiration  been  written  on  the  margin  "September,  1906," 
it  is  very  clear  that  such  mere  descriptive  words  would  have 
to  give  way  to  the  terms  or  period  of  insurance  as  expressed 
in  the  body  of  the  policy.  And  for  the  same  reason  the 
descriptive  words,  "Sept.  25/1909,"  must  likewise  give  w^y 
to  the  term  or  period  of  insurance  as  expressed  in  the  body 
of  the  policy.  Taking  the  whole  policy  together,  including 
the  pink  slip  atached  to  it,  it  is  apparent  on  the  face  of  it 
that  the  insertion  on  the  slip  as  to  the  time  of  the  expira- 
tion of  the  policy  was  a  clerical  error  relating  only  to  a  de- 
scription of  the  policy,  and  not  to  its  substance,  which  other 
parts  of  the  policy  afford  means  of  correcting.  The  plaintiff, 
of  course,  cannot  be  heard  to  say  that  she  acted  or  relied 
upon  a  meaning  or  interpretation  given  by  herself  to  the  pink 
slip  which  is  not  justified  or  authorized  by  the  language 
there  employed,  or  to  the  policy,  which  it  when  considered 
as  a  whole  will  not  bear.  We  think  the  policy,  taking  it  all 
together,  does  not  show  that  the  term  or  period  of  insurance 
was  extended  from  September,  1907,  to  September,  1909, 
and  that  the  defendant's  motion  for  a  direction  of  a  verdict 
in  its  favor  ought  to  have  been  granted,  and  that  the  court 
erred  in  directing  a  verdict  for  the  plaintiff. 

The  findings  made  by  the  court  below,  the  judgment  en- 
tered upon  them,  and  the  judgment  entered  upon  the  verdict 
are  therefore  vacated  and  the  case  remanded  for  a  new  trial, 
costs  to  appellant. 

FRICK,  C.  J.,  and  HcCARTY,  J.,  concur. 
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STATE    ex   rel.    DININNY,    City    Attorney,    v.    CITY 
COURT  OF  SALT  LAKE  CITY. 

No.  2199.    Decided  February  1,  1911  (113  Pac.  1018). 

BlAimorus — Alternattyk  Writ — Effect  of  Compliancb.  A  munici- 
pal judge  having  compiled  with  an  alternative  writ  of  mandamus 
issued  by  the  Supreme  Court,  by  permitting  the  city  attorney 
and  his  assistants  to  prosecute  cases  in  his  court,  the  Supreme 
Court  will  not  review  the  previous  denial  of  such  permission. 
(Page  474.) 

Mandamus  proceeding  by  the  State  of  Utah,  on  the  rela- 
tion of  BL  J.  Dininny,  City  Attorney  of  Salt  Lake  City, 
against  the  city  Court  of  Salt  Lake  City;  Hon.  J.  J. 
Whitaker,  Judge. 

Dismissed. 

P.  J.  Daly  and  S.  P.  Armstrong  for  plaintiff. 

E.  A.  Walton  and  Oeorge  Haherson  for  defendant 

STRAUP,  J. 

Upon  the  application  and  affidavit  of  the  city  attorney 
of  Salt  Lake  City,  wherein  it  was  averred  that  he  and  his 
assistants  were  wrongfully  prevented  and  excluded  by  the 
judge  of  the  city  court  from  taking  charge  of  and  prosecut- 
ing cases,  on  behalf  of  the  city  in  the  city  court,  involving 
violations  of  city  ordinances,  an  alternative  writ  of  mandate 
was  issued  by  us,  commanding  the  judge  to  permit  the  city 
attorney  and  his  assistants  to  appear  and  prosecute  such  cases, 
or  show  cause.  The  judge,  on  the  service  of  writ,  permitted 
the  city  attorney  and  his  assistants  to  appear  in  the  city  court, 
and  to  take  charge  of  and  prosecute  such  cases  on  behalf  of 
the  city,  and  in  answer  to  the  writ  alleged  such  facts  in 
compliance  with  the  mandate  of  this  court  He  further 
alleged  matters  and  things  showing  his  reasons  for  thereto- 
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fore  preventing  and  excluding  the  city  attorney  and  his 
assistants  from  taking  charge  of  and  prosecuting  such  cases 
in  the  city  court.  The  judge,  and  in  a  way,  also,  the  re- 
lator, notwithstanding  such  showing  and  such  admitted  aver- 
ments of  compliance,  have,  nevertheless,  asked  us  to  review 
and  pass  on  the  questions  of  justification  and  authority  of 
the  judge  in  so  excluding  and  preventing  the  city  attorney 
and  his  assistants,  upon  the  alleged  grounds,  from  taking 
charge  of  and  prosecuting  such  cases  on  behalf  of  the  city. 

To  properly  dispose  of  this  proceeding  it  is  sufficient  that 
the  judge  complied  with  the  writ,  and,  in  obedience  to  its 
requirements,  granted  the  relator  all  that  was  commended, 
and  all  that  he  asked  for  by  his  application.  We  cannot  see 
what  further  complaint  the  relator  has,  or  what  further  de- 
fense the  judge  can  make,  except  to  have  our  judgment  on  a 
mooted  question.  The  judge  was  commanded  to  do  certain 
things  or  show  cause.  He  did  the  things  as  commanded 
and  showed  cause.  That  is,  he  did  the  things  as  commanded, 
and  so  averred  in  his  answer  to  the  writ,  which  averments 
were  admitted  by  the  relator,  and  then  also  averred 
matters  and  things  showing  why  he  had,  theretofore  1 

prevented  the  relator  and  his  assistants  from  taking 
charge  of  and  prosecuting  cases  on  behalf  of  the  city  in  the 
city  court.  Since  it  is  thus  made  to  appear  that  the  judge 
has  granted  to  the  relator  all  that  he  claimed  was  denied 
him,  this  proceeding  ought  not  to  require  any  further  judi- 
cial attention.    It  is  therefore  dismissed. 

It  is  so  ordered. 

FRICK,  C.  J.,  and  McCARTY,  J.,  concur. 
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O'NEILL  V.  SAN  PEDRO,  LOS  ANGELES  AND  SALT 
LAKE  RAILROAD  COMPANY. 

No.  2183.    Decided  February  9,  1911  (114  Pac  127). 

1.  LiIMITATION  OF  ACTIONS — InJUBIES  TO  ReAL  PBOPEBTY — "TRESPASS" 

— Statute — CJonstbuction.  Comp.  Laws  1907,  sec.  2877,  subd.  2, 
providing  that  actions  for  trespass  on  real  property  shall  be 
commenced  within  three  years,  refers  to  the  common-law  action 
of  trespass,  which  was  the  remedy  for  a  wrongful  entry  on 
lands,  and  not  to  trespass  on  the  case,  and  hence  does  not 
Include  an  action  against  a  railroad  company  for  injuries  to 
the  house  of  one  living  near  the  road  by  the  jar  of  the  trains 
and  the  emission  of  smoke  and  cinders;  the  limitation  applica- 
ble to  such  actions  being  four  years  under,  section  2883,  as  an 
action  not  otherwise  provided  for.     (Page  479.) 

2.  Eminent  Domain  —  Subjects  of  CJompensation  —  Injuries  to 
Property — Smoke  and  Vibration.  Except  for  the  provisions  ol 
Const.,  art.  1,  sec.  22,  forbidding  damage  to  private  property 
for  public  use,  no  action  would  lie  against  a  railroad  company 
for  mere  consequential  Injury  to  real  property  by  the  jar  of 
passing  trains  and  the  smoke  and  cinders,  where  the  road  was 
carefully  and  properly  built  and  operated.     (Page  479.) 

3.  Eminent  Domain — Injuries  to  Real  Property — Damages — ^EJvi- 
dence.  In  an  action  for  injuries  to  plaintiffs  house  by  the 
Jar  of  defendant's  passing  trains  and  by  the  smoke  and  cinders, 
evidence  was  admissible  for  plaintiff  of  the  cracking  of  the 
walls,  the  settling  of  the  floors,  and  of  other  specific  effects, 
though  there  was  expert  evidence  as  to  the  diminution  in  value 
of  the  property,  especially  where  the  experts  differed  widely 
in  their  evidence  as  to  value,  as  the  jury  could  better  weigh 
the  expert  testimony  in  the  light  of  actual  results;  and  this 
notwithstanding  that  the  cause  of  action  was  single,  for  which 
all  damages  must  be  recovered  in  one  action,  to  be  assessed 
as  of  the  time  when  the  first  injury  to  the  property  occurred, 
however  slight.     (Page  481.) 

4.  Appeal  and  Error — Harmless  Error — Admisstion  of  Evidence. 
In  such  action,  the  admission  of  evidence  that  branches  of  a 
tree  on  plaintiffs  premises  had  been  cut  by  linemen  in  con- 
structing a  telegraph  line  on  defendant's  right  of  way,  with- 
out connecting  their  acts  with  defendant,  though  error,  was 
harmless,  where  no  damages  were  claimed  therefor,  and,  under 
the  charge,  none  could  have  been  allowed,  especially  as  any 
damage  from  such  acts  would  be  so  slight  as  not  to  call  for 
reversal.    (Page  483.) 
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5.  BIMI5INT    DOMAIIT — InJUBT    TO    ReAI.    PbOPEBTT — ^DAMAGES — EVT- 

DENCE.  Nor  was  there  error  In  admitting  evidence  that  plain- 
tiff had  to  pay  a  higher  rate  for  fire  insurance  because  of  the 
proximity  of  the  engines,  since  the  defendant  would  only  be 
liable  for  setting  fire  to  plaintifTs  house  in  case  of  negligence, 
and,  in  the  absence  of  negligence,  an  insurance  company  would 
have  no  recourse  to  defendant  for  a  loss  which  it  had  paid,  so 
that  there  might  well  be  an  increase  of  rate  to  fall  on  plaintiff. 
(Page  483.) 

6.  Appeal  and  E^bbob — Habmless  Ebbob — ^Admission  of  E/vnnarcE. 
Any  error  in  overruling  an  objection  to  the  question  whether 
plaintiff  had  to  pay  a  higher  rate  for  fire  insurance  because 
of  the  proximity  of  the  engines,  in  that  the  particular  hazard 
was  not  mentioned  from  which  alone  an  increase  could  result, 
was  harmless,  where  no  evidence  of  the  rates  of  premium  was 
shown,  so  that  no  damages  could  have  been  awarded  on  that 
ground.     (Page  484.) 

7.  Eminent  Domain — Injuby  to  Pbopebtt — ^Damages.  In  an  action 
for  damages  to  plaintiffs  property  by  the  Jar  of  passing  trains 
on  defendant's  road,  and  from  smoke  and  cinders,  the  con- 
struction and  operation  of  the  road  being  conceded  to  be  care- 
ful and  proper,  damages  for  negligent  operation  cannot  be 
recovered,  but  only  those  which  are  the  proximate  result  of 
careful  and  proper  operation  of  the  road.     (Page  484.) 

8.  Tbial — iNSTBucTioNS — CuBE  OF  Bbbob.  There  was  no  available 
error  in  failing  to  expressly  limit  the  Jury  to  the  proper  measure 
of  damages  where  plaintifTs  counsel  repeatedly  disclaimed  dur- 
ing the  trial  any  damages  except  on  specified  and  proper  grounds, 
and  where  the  court,  in  effect,  also  properly  limited  the  Jury 
as  to  the  measure  and  extent  of  damages  to  be  allowed.  (Page 
484.) 

Appeal  from  District  Court,  Third  District ;  Hon.  M.  L. 
Ritchie,  Judge. 

Action  by  William  O'lSTeill  against  the  San  Pedro,  Los 
Angeles  and  Salt  Lake  Railroad  Company. 

Judgment  for  plaintiff.     Defendant  appeals. 

Affirmed. 

Penneil  Cherrington  for  appellant 

D.  B.  Hempstead  for  respondent 
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FRICK,  C.  J. 

Respondent  brought  this  action  against  appellant  to  re- 
cover for  allied  injuries  to  respondent's  dwelling  house  and 
premises,  which,  he  alleged,  were  caused  by  the  operation 
of  appellant's  engines  and  trains.  The  material  allegations 
in  the  complaint,  in  substance,  are:  That  respondent  in 
January,  1904,  became,  and  when  this  action  was  commenced 
continued  to  be,  the  owner  in  fee  of  certain  real  property  in 
Salt  Lake  County ;  that  ever  since  he  became  such  owner  he 
maintained  a  dwelling  house  on  said  premises  in  which  he 
lived,  and  continues  to  live,  with  his  family ;  that  in  the  year 
1905  appellant  constructed  a  railroad  track  on  premises 
belonging  to  it,  which  are  immediately  adjoining  the  prem- 
ises of  respondent  as  aforesaid,  and  that  appellant  ever  since 
said  time  has  maintained  and  continues  to  maintain  said 
track,  which  is  only  twenty-one  feet  distant  from  respondent's 
said  dwelling  house  on  the  premises  aforesaid;  that  ever 
since  the  construction  of  said  railroad  track,  and  up  to  the 
commencement  of  this  action,  appellant  has  operated  en- 
gines propelled  by  steam  power  to  which  were  attached  both 
freight  and  passenger  trains,  and  which  engines  and  trains 
were  and  are  being  operated  over  said  track  both  by  day  and 
by  night;  that  the  operation  of  said  engines  and  trains 
caused  the  ground  upon  which  said  dwelling  house  stands, 
together  with  said  house,  to  tremble  and  shake,  and  by  rea- 
son thereof  the  walls  of  said  house  have  become  cracked 
in  various  places,  and  said  house  by  reason  thereof  is  in 
a  dangerous  condition  and  will  eventually  fall;  that  the 
shaking  of  said  house  and  the  smoke  and  cinders  incident 
to  the  operation  of  said  engines  and  trains  over  said  track 
have  practically  made  said  dwelling  house  iminhabitable, 
and  have  greatly  reduced  the  value  of  appellant's  said  prop- 
erty. He  further  alleged  that  the  damages  sustained  by 
him  amounted  to  the  sum  of  one  thousand,  and  five  hundred 
dollars,  for  which  he  prayed  judgment.  The  appellant  in- 
terposed a  demurrer  to  the  complaint  on  the  ground  that  the 
action  was  barred  by  reason  of  subdivision  2,  section  2877, 
Comp.  Laws  1907,  which,  in  substance,  provides  that  "an 


Digitized  by 


Google 


478  Thibty-Eight  Utah. 

action  for  waste  or  trespass  of  real  property"  must  be  com- 
menced within  three  years  after  the  cause  of  action  has  ac- 
crued. The  demurrer  was  overruled,  and  the  appellant 
answered,  denying  that  respondent  was  the  owner  of  the 
property,  but  admitted  that  it  had  constructed  a  railroad 
track,  and  that  it  operated  engines  and  trains  over  it  as 
alleged,  and  denied  9II  other  allegations  contained  in  the 
complaint.  As  an  a£Srmative  defense  appellant  in  its  an- 
swer again  interposed  the  plea  that  the  action  was  barred 
upon  the  groimds  stated  in  the  demurrer.  At  the  trial  re- 
spondent, in  substance,  proved  the  allegations  of  his  com- 
plaint, and  in  that  regard  showed  to  what  extent  the  opera- 
tion of  the  engines  and  trains  had  injured  his  dwelling 
house  by  shaking  it,  in  consequence  of  which  the  walls  were 
cracked  and  had  settled,  and  that  the  house  was  otherwise 
injured.  Eespondent  also  produced  two  expert  witnesses 
who  were  qualified  to  testify  to  the  value  of  the  premises 
both  before  and  after  the  railroad  was  constructed  and 
operated.  One  of  those  witnesses  testified  that  the  con- 
struction, maintenance,  and  operation  of  the  railroad  had 
depreciated  the  salable  value  of  respondent's  premises  to  the 
extent  of  one  thousand,  five  himdred  dollars,  and  the  other 
one  testified  that  the  premises  were  depreciated  for  the  rea- 
sons aforesaid  to  the  extent  of  one  thousand,  two  hundred 
dollars.  Appellant  also  produced  two  experts  who  testified 
with  respect  to  the  effect  the  operation  of  the  railroad  had 
upon  the  premises  in  question.  One  said  that  the  construc- 
tion and  operation  of  the  railroad  depreciated  the  value  of 
the  property  to  the  extent  of  four  hundred  dollars,  and  the 
other  one  placed  it  at  two  hundred  dollars.  After  the  evi- 
dence had  all  been  submitted  by  both  parties,  the  jury  were 
permitted  to  inspect  the  premises,  after  which  they  returned 
a  verdict  in  favor  of  respondent  for  the  sum  of  one  thou- 
sand, two  hundred  dollars.  The  appellant  moved  for  a  new 
trial.  One  of  the  grounds  for  a  new  trial  was  that  the  jury 
had  allowed  excessive  damages.  The  court  required  the 
respondent  to  reduce  the  verdict  to  the  sum  of  eight  hundred 
dollars  or  submit  to  a  new  triaL     Eespondent  elected  to 
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accept  the  sum  of  eight  hundred  dollars,  and  the  court  en- 
tered judgment  for  that  amount,  from  which  judgment  this 
appeal  is  prosecuted. 

We  shall  consider  only  the  errors  argued  by  appellant's 
counsel  in  his  printed  brief. 

The  first  error  assigned  by  him  is  that  the  trial  court 
erred  because  it  held  that  the  action  was  not  barred  for  the 
reasons  before  stated.  In  this  connection  appellant's  coun- 
sel contends  that  the  action  is  one  which  comes  within  the 
provisions  of  subdivision  2  of  section  2877,  supra.  While 
it  is  true  that,  under  our  Constitution  and  statutes,  all  forms 
of  actions  have  been  abolished,  and,  for  that  reason,  the 
common-law  names  that  were  applied  to  the  various  actions 
OP  remedies  no  longer  have  any  practical  force  or  effect,  yet, 
when  a  court  is  called  upon  to  give  effect  to  a  particular 
statute,  the  old  terms,  as  used  by  the  common-law  writers, 
cannot  be  entirely  ignored.  In  section  2877,  supra,  the  term 
"trespass"  is  intended  to  be  understood  as  that  term  always 
has  been  understood  when  applied  to  real  property  as  con- 
tradistinguished from  the  general  meaning  of  that  term  when 
applied  to  wrongs  or  transactions  generally.  The 
term   "trespass,"    as   used    in    section    2877,  supra,  1 

must  therefore  be  applied  in  a  restricted  sense,  and, 
when  so  applied,  it  means  a  wrongful  entry  upon  lands  or 
the  unlawful  entry  by  one  person  upon  the  lands  of  another. 
In  Eomsby  v.  Davis  (Tenn.  CL)  36  S.  W.  164,  it  is  said: 
"In  law  every  entry  upon  the  soil  of  another,  in  the  absence 
of  lawful  authority,  without  the  owner's  license,  is  a  tres- 
paas."  For  authorities  sustaining  the  foregoing  views,  see 
Words  &  Phrases,  p.  7089,  where  the  cases  with  respect  to 
the  term  "trespass"  as  applied  to  real  propetry  are  collated. 
We  are  clearly  of  the  opinion  that  the  cause  of  action  de- 
clared on  in  the  case  at  bar  is  what  at  common  law  was 
termed  an  action  on  the  case,  and  not  one  for  a  trespass. 
We  are  also  of  the  opinion  that,  were  it  not  for  the 
provisions  contained  in  section  22  of  article  1   of  2 

die  Constitution  of  this  state,  an  action  would  lie  for 
mere  consequential  injuries  to  real  property  by  reason  of 
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the  construction  and  operation  of  the  railroad,  where,  as  in 
this  case,  it  is  conceded  that  the  railroad  was  carefully  and 
properly  constructed  and  being  operated  with  due  and  proper 
care,  and  that  no  part  of  the  property  has  been  taken  or 
physically  invaded.  We  have  heretofore  had  occasion  to 
illustrate  and  apply  the  conditions  and  circumstances  under 
which  actions  for  damages  arising  out  of  the  construction  and 
operation  of  a  railroad  may  be  maintained.  In  the  case  of 
Morris  v.  0.  S.  L.  R.  Co.,  36  Utah  14,  102  Pac.  629,  a  re^ 
covery  was  permitted  upon  the  theory  that  the  property  was 
damaged  within  the  purview  of  the  constitutional  provision  re- 
ferred to.  That  case  in  principle  cannot  be  distinguished 
from  the  case  at  bar.  In  the  case  of  Twenty-Second  Corpora- 
tion, etc.,  V.  0.  S.  L.  R.  Co.,  36  Utah  238,  103  Pac.  243, 
23  L.  E,  A.  (N.  S.)  860,  a  recovery  was  denied  because  the 
alleged  damages  did  not  come  within  the  constitutional  pro- 
vision aforesaid.  The  recovery  in  the  Morris  Case  9upra, 
was,  however,  not  permitted  upon  the  ground  that  the  inju- 
rious acts  complained  of  constituted  a  trespass  on  real  prop- 
erty. We  are  clearly  of  the  opinion  that  actions  like  the 
case  of  Morris  v.  0.  S.  L.  R.  Co.,  supra,  and  one  like  the  case 
at  bar,  fall  within  the  provisions  of  section  2883,  which 
provides  for  a  four-year  limitation  in  all  cases  that  are  not 
otherwise  specially  provided  for.  If  we  are  right  in  our 
conclusion  that  this  action  is  not  one  which  falls  within  the 
provisions  of  section  2877,  supra,  then  there  is  no  other 
special  provision  governing  it,  and  hence  it  must  come  under 
the  general  provisions  contained  in  section  2883.  Such  is 
likewise  the  conclusion  reached  by  many  courts.  See  Omaha 
<&  R.  V.  Ry.  V.  Moschel,  38  Neb.  281,  56  K  W.  875 ;  Prait 
V.  D.  N.  N.  Ry.,  72  Iowa,  249,  33  K  W.  666;  2  Lewis, 
Em.  Dom.  (3d  Ed.),  section  968,  where  some  of  the  cases 
are  collated.  See,  also,  note  to  Wells  v.  New  Haven  dt  N. 
Co.,  1  Am.  K.  R.  &  C.  Rep.,  commencing  at  page  719  to 
724;  2  Lewis,  Em.  Dom.  (3d  Ed.),  sections  890-892.  This 
assignment  must  therefore  be  overruled. 

The  next  assignment  relates  to  the  admission  of  evidence. 
During  the  trial  the  court  permitted  the  respondent  to  show, 
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over  the  objection  of  appellant,  in  what  praticulars  the 
operation  of  the  railroad  injured  the  dwelling  house  by  the 
cracking  of  the  walls,  by  the  settling  of  the  floors,  and  other 
specific  effects.  Evidence  was  also  admitted  over  appellant's 
objection  with  regard  to  the  burning  of  the  leaves  of  a  tree 
by  the  engine,  and  that  some  of  the  limbs  or  branches  of 
the  tree  had  been  cut  by  some  linemen  who  put  up  a  tele- 
graph line  along  appellant's  right  of  way.  The  evidence 
with  repect  to  the  effect  that  the  passing  of  the  trains  had 
upon  the  house  was  in  our  judgment  clearly  proper, 
notwithstanding   the   testimony   of   the   expert  wit-  3 

nesses  who  testified  respecting  the  diminution  of  the 
value  of  the  property.  By  having  the  jury  fully  informed 
with  regard  to  the  effect  the  movement  of  the  trains  had 
upon  the  house,  they  could  better  understand  and  apply  the 
testimony  of  the  experts  respecting  the  depreciation  of  the 
value  of  the  property.  The  mere  fact  that  expert  witnesses 
were  so  far  apart  with  regard  to  the  depreciation  of  the 
value  of  the  property  is  alone  a  sufficient  justification  for 
permitting  the  jury  to  become  informed  of  the  actual  con- 
dition of  the  property  both  before  and  after  the  railroad  was 
constructed  and  operated.  True,  in  cases  like  the  one  at  bar 
the  damages  must  be  recovered  once  for  all  in  one  action, 
and  must  be  assessed  as  having  occurred  at  the  time  when  the 
first  injury  to  the  property  arose  because  a  complete  cause 
or  right  of  action  then  arose  in  favor  of  respondent  To 
this  right  nothing  could  be  added,  since  it  was  just  as  com- 
plete a  cause  or  right  of  action  after  the  first  train  passed 
the  house  and  shook  it  and  injured  it  to  some  extent  as  it 
was  after  a  hundred  trains  had  passed  and  had  shaken  it, 
and  injured  it  more.  Since  the  railroad  was,  however,  con- 
structed as  a  permanent  structure  and  was  intended  to  be 
operated  as  a  continuing  enterprise,  the  injury  and  damages 
to  the  house  and  premises  were  also  continuing,  and  could 
more  easily  be  percieved  and  understood  after  a  hundred 
trains  had  passed  than  they  could  have  been  after  the  first 
one  had  done  so.  No  doubt  a  person  of  ordinary  intelligence 
38  Utali— 31 
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and  experience  after  noting  the  effect  that  the  passing  of 
one  train  had  upon  the  house  could,  in  a  measure  at  lest, 
foreshadow  the  effect  that  the  passing  of  a  hundred  or  a 
thousand  similar  trains  would  have,  and  in  that  way  such 
person  sould  approximate  the  depreciation  of  the  value  of 
the  premises  for  dwelling  purposes.  If  the  action,  therefore, 
had  been  brought  immediately  after  appellant  had  com- 
menced the  operation  of  its  trains,  and  after  the  house  had 
had  been  shaken  for  a  few  times  only,  any  person  of  experi- 
ence with  special  knowledge  upon  the  subject  of  buildings 
could  have  imagined  the  effect  a  continued  shaking  of  the 
house  would  have,  and  thus,  as  we  have  said,  in  a  measure 
at  least,  could  have  approximated  the  damages.  This  is  the 
theory  or  method,  as  we  imderstand  counsel,  that  he  insists 
should  have  been  pursued  rather  than  to  permit  the  witnesses 
to  state  the  actual  condition  of  the  house  as  this  condition 
was  seen  several  years  after  the  actual  cause  of  action  had 
arisen.  We  have  already  stated,  and  counsel  for  both  par- 
ties agree  with  us,  that  all  damages,  whether  immediate  or 
prospective,  in  actions  like  the  one  at  bar,  must  be  recovered 
in  one  action,  and  must  be  assessed  as  of  the  time  when  the 
cause  of  action  arose  w^hether  the  damages  were  then  ac- 
tually visible  or  not.  This  would,  however,  not  require  the 
claimant  to  bring  an  action  immediately,  nor  would  it  pre- 
vent him  from  showing  just  what  effect  the  proper  operation 
of  the  trains  had  upon  the  premises  in  question,  provided 
he  brought  the  action  within  the  statutory  period  to  which 
we  have  referred.  In  considering  such  evidence,  however, 
the  court  and  jury  no  doubt  would  have  to  exercise  care  to 
limit  it  to  the  actual  effect  attributable  to  the  proper  opera- 
tion of  the  trains  and  to  exclude  the  effects  of  the  elements, 
natural  wear  and  tear,  and  the  usual  deterioration  of  the 
building.  So  far  as  the  evidence  was  limited  to  the  actual 
effect  of  the  passing  of  the  trains  and  engines,  the  court,  in 
view  of  the  instructions  to  the  jury,  committed  no  error  in 
permitting  the  evidence  complained  of. 
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What  has  been  said  also  disposes  of  the  exception  to  the 
remarks  made  by  the  judge  when  the  evidence  relative  to 
the  condition  of  the  house  was  admitted. 

The  admission  of  the  evidence  with  respect  to  what  the 
linemen  did  in  cutting  the  branches  of  the  tree,  in 
view  that  it  was  not  shown  that  their  acts  were  con-  4 

nected  with  the  operation  of  the  railroad,  was  perhaps 
technically  erroneous.  There  was,  however,  no  claim  for 
damages  upon  this  ground,  and,  under  the  instructions  of 
the  court,  none  could  have  been  allowed  by  the  jury.  More- 
over, the  damages,  if  any,  resulting  from  the  acts  now  com- 
plained of,  would  necessarily  be  so  slight  that  we  would 
not  reverse  the  case  upon  this  ground  and  for  this  reason 
alone. 

Respondent,  over  the  objection  of  appellant's  counsel,  was 
also  asked  the  question  whether  or  not  he  was  "charged  a 
higher  rate  of  insurance  by  reason  of  the  proximity  of  those 
engines,"  which  he  answered,  "Yes,  sir."  This  is  also  urged 
as  error.  No  doubt,  if  through  the  negligence  of  appellant 
its  engines  would  have  caused  respondent's  dwelling  to  be 
set  on  fire  and  destroyed,  he  could  have  recovered  the  value 
therof  from  appellant  in  a  proper  action,  and,  in  case  it 
was  insured,  the  insurance  company  could  have  paid 
the  loss  and  recovered  the  amount  it  was  required  to  5 

pay  upon  the  policy  from  the  railroad  company.  At 
first  blush,  it  would  seem,  therefore,  that  evidence  of  this 
character  was  irrelevant  to  any  issue  in  a  case  like  the  one 
at  bar.  It  should  not  be  overlooked,  however,  that  a  re- 
covery against  the  appellant  could  only  be  had  if  respondent 
could  show  that  the  fire  was  caused  through  its  negligence. 
Appellant  in  operating  its  trains  with  steam  engines  which 
may  set  fire  is  nevertheless  engaged  in  a  lawful  business, 
and,  although  its  engines  had  set  fire  to  respondent's  dwell- 
ing, yet,  in  the  absence  of  an  express  statute  making  it  liable 
for  setting  fire,  it  would  not  have  been  liable  imless  the  fire 
was  caused  by  some  act  of  commission  or  omission  constitut- 
ing negligence  on  its  part.  Respondent  thus  could  recover 
only  in  case  the  fire  was  negligently  caused.     It  follows. 
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therefore,  that  there  may  be  a  risk  op  hazard  which  is 
covered  by  an  insurance  policy,  but  which  cannot  be  reached 
in  an  action  against  the  railroad  company,  where  negligence 
is  not  the  basis  of  the  action.  If  the  insurance  rate  is  raised 
to  any  extent  by  reason  of  the  latter  risk,  it  falls  upon  the 
owner  of  the  property.  True,  in  this  case,  the  question  was 
not  limited  to  this  particular  risk  or  hazard  as  it  should  have 
been,  but,  in  view  that  nothing  was  said  about  what  the 
increase  in  the  rate  was,  the  jury  could  not  have  al- 
lowed any  amount  on  this  ground,  and,  if  they  did  6 
not,  no  prejudice  resulted  to  appellant. 

The  last  assignment  to  be  specifically  noticed  is  that  the 
court  erred  in  giving  certain  instructions  to  the  jury,  in 
which  the  court  did  not  limit  the  jury  in  determining  the 
amount  of  damages  to  such  damages  only  as  necessarily 
arose  from  the  proper  and  careful  operation  of  appellant's 
engines  and  trains.  Counsel's  claim  is  certainly  cor- 
rect that  in  cases  like  the  one  at  bar  no  recovery  can  7 
be  allowed  except  for  injuries  and  damages  which 
are  the  proximate  result  of  the  proper  and  careful  operation 
of  the  engines  and  trains.  Damages  arising  from  the  negli- 
gent operation  of  engines  and  trains  would  have  to  be  re- 
covered in  an  action  grounded  upon  negligence,  and  in  such 
an  action  only  the  damages  which  had  accrued  within  four 
years  immediately  preceding  the  bringing  of  the  action  could 
be  recovered,  and  successive  actions  for  successive  acts  of 
negligence  might  be  sustained.  In  cases  like  this  one  the 
jury  should  therefore,  be  told  that  only  such  damages  as 
were  caused  by  the  proper  and  careful  operation  of  the 
engines  and  trains  should  be  considered  and  allowed  by 
them.  Although  the  court  did  not  in  this  case  in  express 
terms  tell  the  jury  not  to  allow  any  other  damages,  yet  it 
is  apparent  from  the  whole  record  and  from  all  of  the  in- 
structions when  considered  as  a  whole  that  the  jury  were  not 
misled  in  that  regard.  During  the  trial,  both  counsel,  in 
the  presence  and  hearing  of  the  jury,  agreed  that  no 
recovery  could  be  had  for  any  acts  of  negligence.  8 
Counsel  for  appellant  does  not  dispute  this,  but  insists 
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that,  in  view  of  the  scope  of  the  evidence  permitted  by  the 
court,  the  jury  might  have  allowed  damages  for  various 
matters  and  things.  A  complete  answer  to  this  is  (1)  that 
respondent's  counsel  at  the  trial  repeatedly  disclaimed  any 
damages  except  for  the  diminution  of  the  value  of  the  prem- 
ises which  was  caused  by  the  proper  operation  of  the  rail- 
road; and  (2)  because  the  court  in  substance  and  effect  in- 
structed the  jury  that  such  was  the  measure  and  extent  of 
the  damages  they  could  allow  the  respondent  We  have 
carefully  read  and  considered  the  instructions,  and  we  are 
convinced  that,  when  they  are  read  and  considered  as  a  whole, 
appellant  has  no  cause  for  complaint. 

What  we  have  already  said  also  covers  the  exceptions  to 
all  other  instructions. 

After  a  careful  examination  of  the  record,  we  have  been 
unable  lo  discover  any  prejudicial  error.  The  judgment  is 
therefore  afiSrmed,  with  costs  to  respondent 

McCARTY  and  STEAUP,  JJ.,  concur. 


BRUNO  V.  MADISON  et  aL 

No.  2159.    Decided  February  9,  1911  (113  Pac.  1030). 

Taxatioit — CisnriCATB  of  Sale — Time  roa  Issuance.  Comp.  Laws 
1907,  sec.  2623,  provides  that  on  a  sale  of  land  for  taxes,  the 
treasurer  shall  execute  and  deliver  to  the  purchaser  a  certificate 
oT  sale,  and  by  section  2621  the  treasurer  Is  required  to  keep  a 
book  In  which  he  shaU  enter  the  matters  enumerated  In  a  cer- 
tificate of  sale.  Held,  that,  where  land  was  sold  for  taxes  for 
the  year  1901,  a  tax  certificate  issued  therefor  was  not  invalid 
because  issuance  of  it  was  delayed,  so  that  it  was  upon  a  form 
not  printed  unUl  1904.     (Page  492.) 

Appeal  from  District  Court,  Seventh  District;  Hofk  A. 
H.  Christensen,  Judge. 
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Action  by  Dominic  Bruno  against  ITeil  Madson  and 
another. 

Judgment  for  defendants.     Plaintiff  appeals. 

Affirmed. 

Weber  &  Olson  for  appellant. 

King  £  King  for  respondents. 

FEICK,  C.  J. 

Appellant;  as  the  alleged  owner,  brought  this  action 
against  the  respondents  pursuant  to  Comp.  Laws  1907,  sec- 
tion S611,  to  determine  their  adverse  claim,  and  to  quiet 
the  title  to  certain  real  estate  described  in  the  complaint  as 
lot  11,  block  10,  in  the  town  of  Schofield,  Carbon  County, 
Utah.  The  respondents  answered  the  complaint,  and  after 
denying  appellant's  allied  ownership  averred  that  they 
were  the  owners  and  entitled  to  the  possession  of  said  prop- 
erty. They  further  averred  that  the  real  estate  in  question 
had  been  duly  and  regularly  assessed  for  taxation  for  the  year 
1901;  that  the  taxes  so  assessed  against  said  property  had 
not  been  paid,  and  that  said  property  had  been  duly  sold 
for  taxes  for  the  year  aforesaid ;  that  no  redemption  had  ever 
been  made  from  said  tax  sale,  and  that  a  tax  deed  had  been 
duly  and  regularly  issued  by  the  proper  officer  of  Carbon 
County,  Utah,  to  the  respondents  by  which  said  real  estate 
had  been  duly  conveyed  to  them.  The  appellant  in  his  reply 
in  effect  denied  the  facts  averred  in  the  foregoing  answer. 
There  was  a  trial  to  the  court  without  a  jury.  The  court  in 
substance  found  the  facts  as  they  were  alleged  in  respond- 
ent's answer  and  entered  a  decree  adjudging  them  to  be  the 
owners  of  the  real  estate  in  question  by  virtue  of  the  tax 
deed  aforesaid. 

The  only  question  presented  by  appellant  for  determina- 
tion on  this  appeal,  and  which  arose  at  the  trial  of  the  case, 
is  in  substance  as  follows :    Kespondents  in  making  proof  in 
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support  of  their  tax  deed  produced  a  certificate  of  sale  which 
they  offered  in  evidence  as  evidence  of  the  sale,  to  which  ap- 
pellant's counsel  objected  upon  the  sole  ground  that  the 
proffered  certificate  had  not  been  made,  signed  and  delivered 
by  the  county  treasurer  of  Carbon  County,  Utah,  in  con- 
formity to  Comp.  Laws  1907,  section  2623.  The  court  over- 
ruled the  objection,  and  counsel  preserved  their  exception, 
and  now  insist  that  the  evidence  is  insuflScient  to  sustain 
a  finding  that  the  certificate  of  sale  was  issued  as  provided  in 
said  section.  Said  section,  so  far  as  material  here,  is  as 
follows :  "When  real  estate  is  sold  for  taxes,  the  treasurer 
shall  make  out,  sign,  and  deliver  to  the  purchaser  of  any 
real  roperty  sold  for  the  payment  of  taxes  as  aforesaid  a 
certificate  of  sale,  describing  the  property  on  which  the  taxes 
and  costs  were  paid  by  the  purchaser,  as  the  same  was  de- 
scribed in  the  record  of  sales,  and  also  how  much  and  what 
part  of  each  tract  or  lot  w^as  sold,  and  stating  the  amount  of 
each  kind  of  tax  and  costs  for  each  tract  or  lot  for  which  the 
same  was  sold,  as  described  in  the  record  of  sales,  and  that 
payment  has  been  made  therefor." 

The  section  provides,  further,  that  if  at  the  sale  any  per- 
son shall  bid  and  pay  the  treasurer  the  amount  of  the  taxes 
and  costs  he  shall  deliver  to  the  auditor  of  the  county  a  cer- 
tificate of  sale  as  stated  above,  and  in  such  event  the  county 
is  deemed  the  purchaser.  Section  2621  provides  that  the 
treasurer  shall  keep  a  book  in  which  he  shall  enter  the  mat- 
ters eniunerated  above  and  which  is  termed  the  "record  of 
sales"  in  section  2623  aforesaid.  The  form  of  certificate 
is  also  given  in  said  section. 

At  the  trial  respondents  produced  a  certificate  of  sale 
which,  in  both  form  and  substance,  conformed  to  the  statute. 
Counsel  for  appellant,  however,  contended  that  the  certifi- 
cate produced  and  admitted  in  evidence  was  not  made  and 
signed  by  the  county  treasurer  until  about  two  and  one-half 
years  or  longer  after  the  tax  sale  took  place.  This  fact  was 
sought  to  be  established  by  the  following  circumstances: 
Some  time  prior  to  the  commencement  of  this  action,  to-wit, 
in  December,  1906,  a  search  was  made  in  the  proper  oflSce 
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for  a  certificate  showing  the  sale  of  the  property  in  question 
and  none  was  found.  A  short  time  thereafter,  however,  the 
certificate  in  question  was  found  in  the  proper  office  among 
some  other  papers.  Counsel  for  appellant,  however,  insisted 
that  the  certificate  in  question  could  not  have  been  issued  at 
the  time  of  the  sale  or  within  a  reasonable  time  thereafter 
because  the  one  produced  was  not  printed  imtil  about  the 
year  1904.  The  evidence  to  this  effect  is  not  seriously  ques- 
tioned by  respondents.  The  treasurer  of  Carbon  County, 
however,  testified  on  behalf  of  respondents  that  at  one  time 
some  certificates  of  tax  sales  were  missing  and  that  dupli- 
cates were  substituted  for  those  which  were  missing.  While 
in  this  connection  it  is  not  asserted  in  positive  terms  that  the 
certificate  in  question  was  one  which  was  so  substituted,  yet 
it  is  claimed  by  inference  that  such  was  the  case.  The 
treasurer  could  not  state  on  what  paticular  property  dupli- 
cate certificates  were  made  as  substitutes  for  the  originals. 
All  he  testified  to  was,  that  duplicates  had  been  made  and 
filed  in  some  instances  for  the  reason  aforesaid.  The  court 
found  "that  the  treasurer's  certificate  of  sale  was  issued  for 
said  premises  within  a  reasonable  time  after  said  sale  and 
was  delivered  within  a  reasonable  time  to  the  county  audi- 
tor of  Carbon  County,  Utah,  the  purchaser  at  said  sale." 
The  contention  is,  that  the  finding  finds  no  support  in  the 
evidence.  We  need  not  refer  to  the  evidence  further  than 
we  have  already  done. 

The  contention  made  is,  that  the  certificate  of  sale,  un- 
der the  statute  referred  to,  must  be  made,  signed,  and  de- 
livered at  least  within  a  reasonable  time  after  the  sale  for 
taxes  takes  place,  and  that  if  this  is  not  done,  the  sale  is 
void.  Counsel  insist  that  in  this  case  the  evidence  is  con- 
clusive that  the  certificate  of  sale,  if  one  was  originally 
made,  was  not  made,  signed,  and  delivered  within  a  rea- 
sonable time,  and  hence  the  tax  deed  under  which  respond- 
ents claimed  and  recovered  is  void  and  of  no  effect  The 
judgment  in  favor  of  respondents,  it  is  contended,  therefore 
cannot  be  sustained.  It  will  be  observed  that  the  statute 
fixes  no  time  within  which  the  certificate  of  sale  provided  for 
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therein  must  be  made  and  delivered.  Nor  does  the  statute 
prescribe  the  consequences  which  shall  follow  in  case  de- 
livery of  the  certificate  is  delayed  or  not  made  and  delivered 
to  the  purchaser.  There  are  some  statutes  in  which  the  time 
within  which  such  certificates  must  be  filed  is  fixed  and  in 
those  states  unless  they  are  filed  within  such  time  the  tax 
sales  are  ordinarily  declared  void.  The  case  of  TUden  v. 
Dvden,  1  N.  Y.  Supp.  292,  ^  passes  upon  such  a  statute. 
The  decision  in  that  case  is,  however,  by  a  divided  court, 
The  dissenting  justice  deemed  the  statute  with  respect  to  the 
time  of  the  delivery  of  the  certificate  as  directory  merely. 
In  Minnesota,  under  a  statute  quite  different  from  ours,  it 
is  held  that  it  is  necessary  for  a  certificate  in  due  form  to  be 
filed  "as  an  essential  muniment  of  title.''  (Philbrook  v. 
Smith,  40  Minn.  100,  41  N.  W.  545.)  It  is  accordingly 
held  in  that  state  that  imless  a  certificate  is  issued  and  de- 
livered to  the  purchaser  at  the  tax  sale  within  a  reasonable 
time  after  the  sale  the  sale  is  void.  It  will  be  observed, 
however,  that  in  Minnesota  the  certificate  is  in  effect  what  a 
deed  usually  is,  namely,  a  muniment  of  title.  Neither 
counsel  have,  nor  have  we,  been  able  to  find  any  statute  or 
case  similar  to  the  Minnesota  statute  and  case.  There  are 
other  cases  based  on  statutes  similar  to  ours  which  are  directly 
to  the  contrary  of  the  holding  of  the  Minnesota  court.  The 
statute  of  Nebraska  (Laws  Neb.  1879,  p.  322)  with  respect  to 
the  giving  of  a  tax  sale  certificate  by  the  county  treasurer  in 
very  much  like  ours.  The  Supreme  Court  of  that  state  in 
the  case  of  Otoe  County  v.  Brown,  16  Neb.  394,  20  N.  W. 
274,  641,  in  effect  held  that  the  fact  that  a  certificate  of  sale 
was  not  issued  imtil  a  long  time  after  the  tax  sale  could  not 
prejudice  the  rights  of  the  owner  of  the  land  which  was  sold 
for  taxes.  The  court  accordingly  refused  to  set  aside  the 
sale.  Michigan  also  has  a  statute  somewhat  similar  to  ours, 
and  in  answer  to  the  contention  that  a  certificate  of  sale  did 
not  comply  with  the  statutory  form,  the  Supreme   Court 


^  Reported  in  fuU  In  the  New  York  Supplement;  reported  as  a 
memorandum  decision  without  opinion  In  48  Hun,  618. 
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of  that  state  in  Muirhead  v.  Sands,   111  Mich.   491,   69 
N.  W.  826,  held  that  the  "owner  cannot  be  concerned  as  to 
the  form  of  the  certificate  given  to  the  purchaser,  nor  would 
it  be  material  if  no  certificate  was  given  at  alL"    The  statu- 
tory requirement  of  Oklahoma  with  regard  to  a  tax  sale 
certificate  is  practically  the  same  as  ours.    A  question  sim- 
ilar to  the  one  presented  here  was  passed  on  by  the  Supreme 
Court  of  Oklahoma  in  the  case  of  Pentecost  v.  Stiles,  5  OkL 
600,  49  Pac.  921.     The  Supreme  Court  of  Oklahoma  held 
that  in  adopting  the  statute  it  evidently  was  intended  "that 
the  county  treasurer  should,  within  a  reasonable  time  after 
the  tax  sale,  make  and  sign  such  a  certificate,  and  deliver  it 
to  the  purchaser,  .  .  .  but  failure  to  do  this  would  in  no  way 
affect  the  validity  of  the  tax  sale.  .  .  .  The  tax  sale,  so  far 
as  the  owner  of  the  property  is  concerned,  may  be  as  valid 
without  this  certificate  as  with  it."     Counsel  for  appellant 
have  not  pointed  out  in  what  way  the  owner  of  the  property 
was  prejudiced  by  reason  of  the  fact  that  the  tax  certificate 
may  not  have  ben  issued  immediately  or  even  within  a  rea- 
sonable time  after  the  sale  was  made.     Their  whole  claim 
rests  upon  the  fact  that  the  statute  in  terms  requires  such 
a  certificate  to  be  issued  and  that  if  it  be  not  done  within  a 
reasonable  time  after  the  sale  takes  place  the  sale  is  void. 
If  this  tax  certificate  constituted  one  of  the  jurisdictional  or 
essential  acts  or  requirements  in  the  process  of  assessing 
and  collecting  taxes  or  in  making  sales,   their  contention 
would  have  much  force.     In  order  to  deprive  an  owner  of 
his  property  by  reason  of  the  non-payment  of  taxes  throu^ 
tax  sales  the  statutory  requirements,  and  especially  such  as 
are  jurisdictional,  whether  they  relate  to  the  assessment  or 
sale  of  the  property  must  no  doubt  be  strictly  complied 
with,  but  in  the  process  of  assessing  and  collecting  tax» 
and  in  selling  property  for  non-payment  thereof  some  acts 
required  to  be  done  are  not  jurisdictional,  and  with  regard 
to  those  the  statute  ordinarily  need  not  be  followed  with  the 
same  degree  of  strictness.     This  principle  is  recognized  in 
section  2677  where  it  is  provided  that  'W  assessment  or 
act  relating  to  assessment  or  collection  of  taxes  is  illegal  on 
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account  of  informality  or  because  the  same  was  not  completed 
within  the  time  required  by  law."  The  degree  of  strictness 
that  is  ordinarily  required  and  the  matters  to  which  strict 
compliance  relates  is  in  part  illustrated  by  the  notes  follow- 
ing section  2621,  where  the  cases  in  which  this  court  has 
passed  on  tax  proceedings  are  collated,  and  to  which  we  refer 
without  citing  the  particular  cases.  We  have  been 
unable  to  find  a  case,  either  of  this  or  any  other 
court,  where,  under  statutory  provisions  like  our,  a  tax  sale 
was- held  void  upon  the  sole  ground  that  the  tax  certificate 
of  the  sale  was  not  issued  at  the  time  of  the  sale  or  within 
a  reasonable  time  thereafter.  Nor  can  we  conceive  of  any 
good  reason,  and  none  has  been  suggested,  why  a  sale  should 
be  held  void  upon  this  ground  alone.  It  is  reasonably  clear 
that  the  certificate  of  sale  is  not  intended  as  the  only  evidence 
of  the  sale,  since,  as  we  have  seen,  by  section  2621,  supra, 
the  treasurer  is  required  to  keep  a  book  in  which  a  descrip- 
tion of  the  property,  the  amount  of  the  taxes  and  costs,  and 
other  proceedings  incident  to  the  collection  of  taxes  and  sale 
of  property  for  nonpayment  are  required  to  be  recorded. 
The  certificate,  therefore,  is  in  the  nature  of  a  memorandum 
of  sale  which  is  given  to  the  purchaser.  It  has  been  held 
that  where  the  law  required  such  a  record  to  be  kept,  and  in 
case  there  should  be  a  discrepancy  between  such  record  and 
the  recitals  in  the  certificate,  the  record  of  sale  will  control. 
(Clark  V.  Thompson,  37  Iowa,  636;  Eneeland  v,  Htdl,  116 
Mich.  55,  74  N.  W.  300.)  As  we  have  seen,  section  2623, 
3upra,  provides  that  the  description  of  the  property  as  the 
same  appears  in  the  "record  of  sales"  must  be  stated  in  the 
certificate.  If,  therefore,  the  treasurer  should  make  a  mis- 
take in  giving  the  description  in  the  certificate  as  the  same 
is  given  in  the  "record  of  sales,"  he  would  fail  to  comply 
TviUi  the  statute,  and  it  would  seem  that  the  record  of  sales, 
as  held  in  the  foregoing  cases,  and  not  the  certificate,  should 
control.  All  this  is  important  only  as  showing  that  the  certi- 
ficate is  not  intended  as  the  only  evidence  of  the  sale,  but 
that  in  some  respects  it  is  merely  a  copy  of  some  permanent 
record  which  the  law  requires  to  be  kept.    The  certificate  of 
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Bale,  therefore,  seems  to  be  issued  for  the  convenience  of  the 
purchaser  as  prima  facie  evidence  as  least  of  the  facts  re- 
cited therein.  Such  a  certificate  certainly  does  not  partake 
of  any  of  the  essential  or  jurisdictional  acts  upon  v^hich  a 
tax  deed  must  ultimately  rest. 

We  are  of  the  opinon  that,  in  view  that  the  appel- 
lant concedes  that  all  the  tax  proceedings  both  before  1 
and  after  the  sale  for  taxes  were  regular  and  in  com- 
pliance with  the  statute,  except  in  the  one  matter  of  issuing 
the  certificate  as  hereinbefore  stated,  the  tax  sale  in  question, 
including  the  tax  deed,  should  be  held  valid. 

Judgment  is  affirmed,  with  costs  to  respondents. 

McCAKTY  and  STEAUP,  J.,  concur. 


IN  RE  SHEARN'S  ESTATE.  SAXTON  v.  DINDORFF. 
No.  2184.    Decided  February  9,  1911  (114  Pac.  131). 

1,  Landlord  and  Tenant — Covenants  and  Agreement  to  Pat  Rent 
— Ck)VENANT  FOR  SUPPORT.  FlaintilTB  decedent  on  September  1, 
1908,  leased  a  house  to  defendant  for  a  term  of  five  years  at  a 
reserved  rental  of  fifteen  hundred  dollars,  payable  in  sums  of 
twenty-five  dollars  per  month  in  advance,  with  the  right  of  re- 
entry for  default  in  payment  of  the  rent  above  reserved*  the 
lessee  to  pay  all  water  rates,  plumbing  bills,  gas,  and  electric 
light  charges,  and  the  rent  reserved  and  the  charges  to  be  a 
lien  on  the  personal  property  of  the  lessee.  The  lessee  agreed 
to  keep  the  lessor  during  the  life  of  the  lease  with  "reasonable 
comforts  of  life,  including  room  and  board,"  there  being  no 
provision  for  the  contingency  of  the  lessor's  death.  The  lessee 
performed  the  agreement  until  the  lessor's  death  during  the 
term,  and  after  his  death  paid  to  his  executor  twenty-five  dol- 
lars per  month  as  rent  The  rental  value  of  the  premises  was 
forty-five  dollars  per  month,  and  the  value  of  board  and  room 
twenty  dollars  per  month.  Held^  that  the  ''reasonable  comforts 
of  life,  including  board  and  room,"  were  not  part  of  the  rents 
and  charges  reserved,  and  that  the  lessee  was  not  liable  after 
the  lessor's  death  for  any  excess  in  the  rental  value  over  the 
rent  reserved.     (Page  496.) 
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2,  Lakdlobd  and  Tenant — ^Tebmb  fob  Yeabs  —  Abbignabilitt  — 
C0VENANT8  FOB  SuppoBT.  Covenants  for  Bupport  are  personal 
and  unassignable  without  the  express  consent  of  the  beneficiary; 
and  provisions  in  a  lease  by  which  "the  lessee,  his  heirs,  or 
assigns"  agreed  to  support  the  lessor,  and  not  to  "let  or  under- 
let" the  premises  without  the  consent  of  the  lessor,  are  of  no 
effect  to  change  the  character  of  the  agreement  for  support. 
(Page  496.) 

3.  Landlobd  and  Tenant  —  Actions  —  Agbeement  to  Supfobt  — 
Amount  of  Recovebt.  Where  a  lessee  refuses  or  neglects  to 
keep  the  lessor  during  the  life  of  the  lease  in  accordance  with 
an  agreement  contained  in  the  lease  in  addition  to  the  obligation 
to  pay  rent,  the  lessor  may  recover  the  money  value  of  the 
support  which  the  lessee  agreed  to  furnish.     (Page  496.) 

Appeal  from  District  Court,  Third  District;  Hon.  T. 
D.  Lewis,  Judge. 

Action  by  George  Saxton,  executor  of  George  Sheam,  de- 
ceased, against  Frank  B.  Dindorff. 

Judgment  for  defendant.     Plaintiff  appeals. 

Affibmed. 

C.  8.  Patterson  for  appellant 

Smith  &  Price  for  respondent 

FRICK,  C.  J. 

This  was  an  action  by  appellant,  as  executor  of  the  last 
will  of  one  George  Sheam,  deceased,  to  recover  a  portion  of 
the  rent  alleged  to  be  owing  by  respondent  as  a  tenant  of 
said  decedent  under  the  terms  of  a  certain  lease,  the  material 
parts  of  which  are  that  on  the  17th  day  of  August,  1908, 
said  decedent,  as  lessor,  leased  to  respondent,  as  lessee,  a  cer- 
tain house  known  as  the  "Sheam  house  .  .  .  from  the 
1st  day  of  Sept,  A,  D.  1908,  for,  and  during  and  until  the 
1st  day  of  Sept,  A.  D.  1913,  a  term  of  five  years."  He  also 
agreed  to  pay  "as  rental  for  said  premises  the  sum  of  fifteen 
hundred  (1500)  dollars,  payable  in  sums  of  twenty-five  (25) 
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dollars  per  month,  monthly  in  advance.**  The  lessee,  at  the 
end  of  the  term,  agreed  to  deliver  up  possession  of  said 
premises  in  good  condition,  and  further  covenanted  that  "if 
said  rent  above  reserved  or  any  part  thereof  shall  be  unpaid 
for  fifteen  days  after  the  same  become  due,  or  if  default  be 
made  in  any  of  the  covenants  herein  contained,'*  the  lessor 
may  re-enter  and  repossess  himself  of  said  premises.  It 
is  also  provided  that  the  lessee  will  "pay  all  water  rates, 
plumbing  bills,  gas  and  electric  light  charges,"  and  "that  the 
rent  and  charges  above  reserved  shall  be  a  first  lien  on  the 
furniture,  fixtures,  and  personal  property  of  said  lessee." 
Then  follows  the  following  provisions  which  constitute  the 
bone  of  contention  in  this  case,  namely:  "It  is  further 
agreed  and  understood  that  said  lessee,  his  heirs  and  assigns, 
shall  keep  said  lessor  during  the  life  of  this  lease,  with  the 
reasonable  comforts  of  life,  including  board  and  room."  The 
court  also  found  that  said  Gteorge  Sheam  died  on  the  2l8t 
day  of  April,  1909,  and  that  up  to  the  time  of  his  death 
respondent  had  "furnished  him  with  the  comforts  of  life,  in- 
cluding board  and  room,  in  accordance  with  the  terms  of 
said  agreement,"  and  that,  since  the  death  of  said  decedent, 
respondent  had  paid  to  appellant  as  excutor  the  siun  of 
twenty-five  dollars  per  month  as  rent  as  the  same  accrued. 
The  court,  upon  the  request  of  appellant,  also  found  that 
the  rental  value  of  said  premises  when  the  lease  was  entered 
into  was  forty-five  dollars  per  month,  and  that  the  value 
of  board  and  room  for  one  person  was  twenty  dollars  per 
month.  At  the  request  of  respondent,  the  court  found  that 
for  six  months  preceding  the  death  of  the  lessor  he  was  in  a 
helpless  condition  physically,  and  that  the  lessee  and  his 
wife  during  that  time  was  required  to  and  did  bestow  upon 
the  decedent  "almost  constant  attention  both  day  and  night" 
Upon  the  foregoing  findings,  the  court  made  his  conclusions 
of  law  that  the  appellant  was  not  entitled  to  receive  any  sum 
in  excess  of  the  said  twenty-five  dollars  per  month  as  rent 
for  said  premises,  and  entered  judgment  accordingly.  From 
the  conclusions  and  judgment  aforesaid  this  appeal  is  prose- 
cuted. 
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Appellant  contends  that  the  court  erred  in  not  entering  a 
judgment  to  the  effect  that  respondent  after  the  death  of  the 
lessor  should  have  been  required  to  pay  the  twenty-five  dol- 
lars plus  the  value  of  the  board  and  room,  amounting  to 
twenty  dollars  per  month,  as  the  monthly  rent  for  said 
premises.  In  other  words,  that  respondent  should  be  re- 
quired to  pay  the  sum  of  forty-five  dollars  per  month  as 
rent  Upon  the  other  hand,  respondent  contends  that  he  has 
complied  with  all  the  conditions  and  covenants  of  the  lease, 
and  hence  should  not  be  required  to  do  more.  The  rights  of 
the  lessor,  as  well  as  the  obligations  of  the  lessee  must  be 
found  in  and  determined  from  the  contract  they  entered  into. 
What  are  those  terms?  It  will  be  observed  that  the  rent 
respondent  agreed  to  pay  and  the  time  and  manner  of  pay- 
ment are  in  express  terms  provided  for  in  the  lease  itself. 
The  rent  the  lessee  agreed  to  pay  is  fixed  at  a  sum  of  money 
in  gross  for  the  entire  term,  namely,  the  sum  of  fifteen  hun- 
dred dollars.  This  sum  is  made  payable  in  installments  of 
twenty-five  dollars  each,  payable  monthly  in  advance.  That 
the  amount  stated  in  the  lease  was  considered  to  be  all  that 
the  lessee  should  be  required  to  pay  as  rent  for  the  premises 
is,  we  think,  made  clear  by  other  provisions  in  the  lease. 
For  instance,  the  lessor  reserved  the  right  to  enforce  a  for- 
feiture and  of  re-entering  the  premises  only  upon  the  condi- 
tion that  "the  rent  above  reserved  or  any  part  thereof  shall 
be  unpaid."  The  "rent  above  reserved"  clearly  referred  to 
the  fifteen  hundred  dollars,  and  nothing  else.  Language 
could  not  well  have  made  it  plainer.  Again,  when  a  lien  is 
provided  for  in  the  lease,  such  lien  is  given  only  for  the 
rent  and  charges  "above  reserved."  What  are  those  charges 
which  are  included  with  the  rent?  Here,  again,  there  can 
be  no  doubt  with  respect  to  what  the  parties  intended,  be- 
cause the  charges  referred  to  are  expressly  enumerated  to 
be  the  "water  rates,  plumbing  bills,  gas,  and  electric  light 
charges."  These  charges  and  the  fifteen  hundred  dollars  thus 
constituted  the  "rent  and  charges  above  reserved"  for  which 
the  lien  on  the  furniture,  fixtures,  and  personal  property  of 
the  lessee  was  given.     To  our  minds  it  is  clear,  therefore, 
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that  the  "reasonable  comforts  of  life,  including  board  and 
room,"  were  by  neither  party  considered  as  falling 
within  either  the  term  rent  or  charges.     If  the  par-  1 

ties  had  considered  the  comforts  and  board  and  room 
provided  for  as  constituting  either  rent  or  charges,  they  would 
not  in  express  terms  have  limited  the  lien  and  forfeiture 
as  we  have  indicated.  Moreover,  from  the  language  em- 
ployed in  the  lease,  it  would  seem  that  the  "reasonable  com- 
forts of  life"  were  the  principal  thing  the  parties  had  in 
mind,  since  in  their  view  the  board  and  room  were  to  be 
included  in  what  they  termed  the  reasonable  comforts  of 
life.  It  seems  to  us,  therefore,  that  both  the  lessor  and  the 
lessee  must  have  regarded  the  things  that  the  lessee  obli- 
gated himself  to  do  for  the  lessor  in  the  nature  of  a  personal 
trust  which  it  was  intended  the  lessee  should  discharge  per- 
sonally. It  is  true  that  in  the  lease  it  is  said  that  the  ^^essee, 
his  heirs  or  assigns,"  should  discharge  the  duties  imposed, 
but  this  provision,  when  taken  in  connection  with  the  covenant 
that  the  lessee  shall  not  "let  or  underlet,"  the  premises  with- 
out the  written  consent  of  the  lessor,  is  not  controlling.  In- 
deed, the  provision  that  the  heirs  or  assigns  might  discharge 
the  obligation  could  not  become  effective  without  the  lessor's 
consent.  This,  in  view  of  the  covenant  not  to  let  or  undei> 
let,  is  too  plain  to  require  argument.  But  covenants 
for  support  are  almost  universally  regarded  as  per-  2 

sonal  and  unassignable  without  the  express  consent  of 
the  beneficiary.  (Bethlehem  v.  Annis,  40  N.  H.  42,  77  Am. 
Dec.  700 ;  Flanders  v.  Lamphear,  9  K  H.  201 ;  Eastman  i\ 
Batchelder,  36  K  H.  141,  72  Am.  Dec.  295 ;  Clinton  v.  Fly, 
10  Me.  292.)  We  are  of  the  opinion,  therefore,  that  the  "rea- 
sonable comforts  of  life,  including  board  and  room"  were  not 
to  be  treated  as  part  of  the  rent  as  such  which  the  lessor  had 
the  right  to  receive  in  the  form  of  money  if  he  so  elected. 
It  is  quite  clear  that  the  lessee  could  not  have  absolved 
himself  from  the  obligation  by  offering  to  pay  the  lessor  a 
sum  equal  to  the  value  of  the  room  and  board.  No  doubt 
if  the  respondent  as  lessee  had  refused  or  neglected 
to  comply  with  the  obligation,  the  lessor  could  have  3 
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recovered  the  money  value  of  the  thing  stipulated  for 
because  that  is  just  what  he  would  have  been  compelled  to 
pay  to  some  one  else,  and  would  have  been  the  only  way 
to  enforce  the  contractual  obligation  assumed  by  the  lessee. 
It  would  have  been  the  only  method  known  to  the  law  to 
make  compensation  for  a  breach  of  the  contract.  Upon  the 
other  hand,  we  think  the  respondent  as  lessee  had  the  un- 
doubted right  to  discharge  the  obligation  assumed  by  him 
in  the  precise  manner  stipulated  for.  Suppose  the  lessor 
had  elected  that  he  did  not  want  the  reasonable  comforts 
of  life  or  the  board  and  room  any  longer,  but  would  rather 
have  the  money  value  thereof,  could  he  have  gone  to  Europe 
or  any  other  place  and  legally  have  demanded  the  money 
value  of  the  comforts  and  the  board  and  room  from  the  re- 
spondent so  long  as  respondent  was  able,  ready,  and  willing 
to  comply  with  the  obligation  he  had  assumed  in 
that  regard?  We  think  no  one  would  so  contend. 
Upon  what  legal  principle,  therefore,  is  the  appel- 
lant as  the  legal  representative  of  the  lessor  placed 
in  a  better  position  to  recover  the  money  value  of  the  com- 
fort and  board  and  room  as  a  part  of  the  rental  for  the  de- 
mised premises  than  the  decedent  in  his  lifetime  would  have 
been?  Wherein  has  the  respondent  failed  to  comply  with 
any  obligation  assumed  by  him  ?  In  what  part  of  the  lease 
has  he  agreed  to  pay  any  simi  as  rent  in  addition  to  the 
fifteen  hundred  dollars  ?  The  court  cannot  change  the  terms 
and  conditions  of  the  contract  merely  because  one  of  the  par- 
ties thereto  dies.  The  appellant,  as  the  legal  representative 
of  the  decedent,  can  only  enforce  the  provisions  of  the  con- 
tract that  the  latter  could  have  enforced  under  the  same  con- 
ditions. We  are  of  the  opinion,  therefore,  that,  so  long  as 
the  respondent  as  lessee  was  able,  ready,  and  willing  to  pro- 
vide for  the  lessor  during  his  lifetime  as  respondent  had 
agreed  to  do,  the  lessor  could  not  have  sustained  an  action 
for  the  money  value  of  the  comforts  and  board  and  room. 
Neither  do  we  think  that  the  mere  fact  that  the  lessor  has 
lied,  and  hence  can  no  longer  receive  the  comforts  stipulated 
88  Utah— 32 
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for,  changes  the  obligation  imposed  on  respondent.  It  is  a 
case  where  the  lessor  no  longer  requires  the  personal  care 
and  attention,  and  hence,  in  the  absence  of  an  express  stipu- 
lation providing  for  such  an  emergency,  we  know  of  no  power 
in  the  courts  whereby  the  law  can  supply  the  defect  for  the 
benefit  of  the  estate.  Moreover,  the  promise  of  the  respond- 
ent was  not  to,  nor  for  the  benefit  of  the  estate,  but  for 
the  personal  benefit  of  the  decedent  only.  In  view  of  the 
death  of  the  lessor,  and  of  the  circumstances  of  this  case,  we 
think  that,  from  a  legal  point  of  view,  respondent  must 
be  held  to  be  relieved  from  any  obligation  except  the  payment 
of  the  money  rent  agreed  to  be  paid  by  him  at  the  times  and 
in  the  manner  provided  for  by  the  terms  of  the  lease.  This 
in  our  judgment  is  also  the  view  taken  by  the  authorities 
upon  the  subject  In  18  A.  &  E.  Ency.  L.  (2d  Ed.),  274, 
it  is  said:  ''Where  the  rent  to  be  rendered  is  the  support 
of  the  lessor,  no  other  rent  can  be  demanded  if  the  lessee  is 
willing  to  supply  such  support;  and  upon  the  death  of  the 
lessor  during  the  term  demised  the  tenant  cannot  be  held 
for  a  money  rent.'*  The  foregoing  doctrine  is  stated  in  simi- 
lar language  in  24  Cyc.  1190.  The  case  of  In  re  WiZKoww 
Estate,  1  Misc.  Eep.  35,  22  N.  Y.  Supp.  906,  is  a  case  pre- 
cisely in  point.  It  was  there  held  that  the  administrator 
of  the  lessor  could  not  recover  the  money  value  of  the  sup- 
port after  the  death  of  the  lessor  which  was  agreed  to  be 
provided  for  him  in  the  lease.  To  the  same  effect  is  Shcvse 
V.  Erusor,  24  Mo.  App.  279. 

Appellant's  counsel  cites  one  case  which  he  insists  lays 
down  a  contrary  doctrine,  namely,  Oliver  v.  Moore,  53  Hun 
472,  6  N.  Y.  Supp.  413.  In  that  case  the  party  bringing 
the  action  had  agreed  to  furnish  board  to  the  tenant  and 
her  maid.  The  lessor  had  let  to  the  lessee  two  rooms  in  one 
of  the  upper  stories  of  a  large  building  in  New  York  Citv 
to  a  certain  woman  and  her  maid  for  the  term  of  eight  and 
one-half  months  at  the  rate  of  two  thousand,  seven  hundred 
and  twenty-five  dollars,  to  be  paid  in  installments  of  seventy- 
five  dollars  each,  payable  weekly.  The  lessor,  for  the  con- 
sideration aforesaid,  however  had  also  agreed  to  furnish  suit- 
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able  board  for  the  lessee  and  her  maid  during  the  period  of 
time  mentioned  in  the  lease.     The  lessee,  therefore,  agreed 
to  pay  the  sum  of  two  thousand,  seven  hundred  and  twenty- 
five  dollars  in  weekly  installments  of  seventy-five  dollars  for 
room  rent  and  board  for  herself  and  her  maid.    It  seems  that 
the  board  was  as  much  a  part  of  the  consideration  as  the 
rent.     The  lessee  died,  and  after  her  death  the  lessor  sued 
the  executor  of  the  lessee  to  recover  the  whole  sum  as  rent 
The  court  held  that  the  lessor  could  recover  rent  for  the 
entire  term,  but  was  required  to  deduct  from  the  amount  stip- 
ulated to  be  paid  in  the  lease  the  "expense  to  which  she 
(the  lessor)  would  have  been  put  if  she  had  been  obliged 
to  provide  board  for  the  decedent  during  the  whole  term." 
The  lessor  was  thus  not  allowed  to  recover  the  value  of  the 
board  she  had  not  furnished,  but  she  was  permitted  to  recover 
the  difference  between  the  cost  or  "expense"  of  furnishing 
board  and  the  price  the  lessee  had  agreed  to  pay  for  it.    In 
other  words,  she  was  allowed  her  profits  on  the  board  the 
same  as  she  would  have  been  if  the  lessee  had  lived,  but  had 
refused  to  receive  and  pay  for  the  board.     In  such  a  case 
there  is  no  personal  trust  or  confidence  involved.     Nor  is 
there  any  way  to  enforce  the  terms  of  such  a  contract, 
except  in  the  manner  it  was  done  by  the  New  York  court. 
If  under  the  contract  in  question  respondent  were  required 
to  pay  what  appellant  demands,  we  would  not  enforce  the 
provisions  of  the  contract,  but,  upon  the  contrary,  we  would 
ignore  them.     Under  the  express  terms  of  the  contract,  re- 
spondent was  required  to  pay  only  twenty-five  dollars  monthly 
as  rent  for  the  premises,  but  in  addition  had  agreed  to  give 
something  for  the  personal  benefit  of  the  lessor.     This  latter 
obligation,  however,  respondent  had  the  right  to  discharge 
from  day  to  day  personally,  and  no  agreement  was  entered 
into  either  expressly  or  by  implication  that  in  case  the  lessor 
should  no  longer  wish  or  require  the  personal  attention  and 
board  the  respondent  should  pay  the  equivalent  thereof  in 
money  either  to  the  lessor  or  to  his  estate.     The  death  of 
the  lessor,  so  far  as  respondent's  obligation  is  concerned,  is, 
in  legal  effect,  the  same  as  though  the  lessor  in  his  lifetime, 
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without  cause  therefor,  had  refused  to  occupy  the  room  and 
receive  the  board  and  comforts  provided  for  in  the  lease. 
Had  he  so  refused,  he  could  not  recover  their  money  value, 
unless  he  established  some  agreement  to  pay  them  in  that 
form  or  some  breach  thereof  on  the  part  of  the  respondent 
Nor  can  appellant  recover  unless  he  shows  that  respondent 
has  failed  in  what  he  obligated  himself  to  do. 

The  judgment  is  clearly  right;  hence  is  affirmed,  with 
costs  to  respondent 

McCAKTY,  J.,  concurs. 

STRAUP,  J. 

I  am  of  the  same  opinion.  The  covenant  in  the  lease  re- 
quiring the  lessee  to  board  and  room  the  lessor  during  the 
life  of  the  lease  was  personal.  The  rights  of  the  lessor 
under  it  were  unassignable.  They  ended  with  his  death, 
and  hence  did  not  pass  to  his  heirs  or  legal  representatives. 


PRATT  V.  UTAH  LIGHT  &  RAILWAY  COMPANY. 

No.  2148.    Decided  February  11,  1911  (113  Pac.  1032). 

1.  Street  Railboadb  —  Contbibutobt  Nbolioence  of  Pebso^  Lv 
JURED— CBOssmo  IN  Fbont  of  Appboachiko  Cab — Duty  to  Use 
Senses  and  Faculties.  Where  a  person  attempts  to  crosi  • 
street  car  track  on  a  dark  night  at  a  point  which  is  not  a  public 
crossing,  nor  a  place  where  people  are  accustomed  to  cross  or 
to  use  the  track,  and  where  there  is  nothing  to  distract  or 
confuse  his  attention,  and  exercises  no  care  whatever  before 
going  upon  the  track  and  makes  no  use  of  his  senses  and 
faculties  to  ascertain  whether  a  car  is  approaching  and  to  aroid 
a  collision,  such  person  is  guilty  of  contributory  negligence  ai 
a  matter  of  law,  and  cannot  recover  for  resulting  injuries. 
(Page  508.) 

2.  Stbeet  Railboads — ^Actions  fob  Injubies — Questions  fob  Jubt— 
Pebsons  Gbossino  Track — Pboximate  Cause.  Where  the  facU 
in  an  action  for  personal  injuries  against  a  street  railroad  are 
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undlBputed,  and  the  inferences  therefrom  make  It  self-eyldent 
to  all  reasonable  minds  that  the  only  acts  of  negligence  com- 
plained of  were  not  the  proximate  cause  of  the  injury,  it  is 
the  duty  of  the  court  to  instruct  a  yerdict  for  the  defendant 
(Page  510.) 

Appeal  from  District  Court,  Third  District;  Hon.  Oeo. 
O.  Armstrong,  Judge. 

Action  by  Annie  E.  Pratt  against  the  Utah  Light  &  Eail- 
way  Company. 

Judgment  for  defendant.     Plaintiff  appeals. 

Affibmsd. 

Evans  &  Evans  for  appellant. 

P.  L,  Williams,  Oeo.  H,  Smith  and  F.  K.  Nebeher  for 
respondent. 

FRICK,  C.  J. 

Appellant  was  injured  by  being  struck  by  a  street  car 
while  she  was  in  the  act  of  crossing  one  of  respondent's  tracks, 
and  she  brought  this  action  to  recover  damages. 

In  her  complaint  she  alleged  that  the  respondent  was  negli- 
gent (1)  because  the  car  with  which  appellant  collided  was 
not  equipped  with  "a  suflScient  guard  or  fender,"  and  that 
the  same  was  not  maintained  in  good  repair;  (2)  that  the 
car  was  not  provided  with  "a  good  and  sufficient  headlight ;" 
and  (3)  that  respondent  "carelessly  and  negligently  ran  and 
operated  the  car,  by  reason  of  which  appellant  was  struck." 
Respondent  denied  the  acts  of  negligence,  and  pleaded  neg- 
ligence on  the  part  of  appellant,  which  it  is  alleged  was  the 
proximate  cause  of  the  collision  and  injury. 

Upon  these  issues  the  undisputed  facts  developed  at  the 
trial  are  substantially  as  follows:  On  the  19th  day  of  Au- 
gust, 1908,  at  about  eight-thirty  or  nearly  nine  o'clock  p.  m., 
the  night  being  cloudy  and  dark,  the  appellant  was  walking 
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south  on  the  east  side  of  Seventh  East  Street  Wh^i  she 
arrived  at  a  point  a  little  south  of  Thirteenth  South  Street, 
outside  of  the  southern  city  limits  of  Salt  Lake  City  (near 
Wandemere  Park,  a  summer  resort,  to  the  entrance  of  which 
place  she  intended  to  go  to  meet  her  son  by  appointment), 
she  left  the  sidewalk  on  the  east  side  of  said  street,  and 
started  to  go  either  directly  or  perhaps  somewhat  diagonally 
in  a  southwesterly  direction  across  Seventh  East  Street  to- 
ward the  entrance  to  Wandemere  Park  on  said  street  While 
in  the  act  of  crossing  the  street,  she  met  with  an  accident, 
and  upon  that  subject  she  testified  as  follows:  "Q.  Do  you 
remember  going  into  the  street  ?  A.  Yes,  sir.  Q.  Now,  do 
you  recollect  anything  after  that?  A.  No,  sir.  Q.  For 
how  long?  A.  Well,  I  would  think  two  weeks,  up  in  the 
hospital."  This  is  all  she  testified  on  direct  examination 
with  respect  to  how  the  accident  occurred,  or  with  r^ard 
to  what  she  saw  or  what  happened  to  her.  On  cross-examina- 
tion she  said  that  she  was  somewhat  familiar  with  the  street, 
and  that  she  noticed  that  there  were  to  tracks  at  the  point 
she  was  about  to  cross  them,  and  that  she  distinctly  remem- 
bered crossing  one  of  the  tracks,  but  remembered  no  more. 
At  this  point  in  the  proceedings  the  record  reads  as  fol- 
lows: "Q.  When  you  walked  across  (the  street),  did  you 
look  to  see  whether  any  car  was  coming  in  either  direction  t 
A.  I  am  sure  I  don't  know.  I  generally  did.  Q.  I  know ; 
but  did  you  on  this  night  ?  A.  I  say  I  don't  remember  that 
Q.  Don't  remember  looking  in  either  direction?  A.  No, 
sir.  ...  Q.  Of  course,  if  you  had  looked  and  you  had 
seen  it  (the  car),  you  would  have  remembered,  wouldn't 
you  ?  A.  I  think  I  would.  .  .  .  Q.  You  say  you  don't 
remember  whether  you  looked  in  either  direction  at  this  par- 
ticular time.  Did  you?  A.  No,  sir;  I  don't  think  I  did." 
She  further  said  that  she  knew  that  the  street  in  which  she 
was  struck  by  the  car  was  straight  north  and  south  from 
south  of  Thirteenth  South  Street  nearly  to  Third  South 
Street,  or  for  a  distance  of  over  ten  long  city  blocks,  and 
that  just  before  the  accident  she  did  not  hear  any  car  ap- 
j)roach,  although  her  hearing  was  not  defective.     A  witness 
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named  De  Gray,  who  testified  on  behalf  of  appellant,  in 
substance  said  that  just  preceding  the  accident  he  was  walk- 
ing south  on  the  west  side  of  Seventh  East  Street  and  had 
just  passed  over  Thirteenth  South  Street  when  he  saw  the 
car  which  struck  appellant  come  from  the  north;  that  he 
had  gone  some  sixty  or  seventy  feet  south  of  Thirteenth 
South  Street  when  the  car  came  up  to  and  passed  him  going 
south.  He  says:  "All  at  once  after  the  car  passed  me,  I 
notice  an  object  in  front  of  the  car  which  afterwards  proved 
to  be  Mrs.  Pratt  (the  appellant)  ;*'  that  he  "couldn't  say 
whether  she  was  crossing,  standing,  going,  or  coming,  .  .  . 
because  it  all  happened  so  quickly,  and  the  light,  I  suppose 
didn't  throw  sufficient  to  show  which  way  she  was  facing. 
Q.  Dim  light?  A.  Well,  not  necessarily  dim,  I  suppose, 
for  a  headlight,  but  it  wasn't  one  of  those  searchlights."  He 
further  says  that  the  headlight  was  an  "ordinary  headlight, 
such  as  you  see  in  common  use."  The  witness  further  testi- 
fied that,  when  he  saw  appellant  on  the  track  ahead  of  the 
car,  it  had  passed  south  of  where  he  was  walking,  so  that 
it  immediately  passed  between  him  and  appellant,  but  he 
thinks  he  saw  that  she  was  struck  by  the  car  because  she 
seemed  to  fall.  With  respect  to  the  speed,  he  said,  "I  should 
judge  they  were  going  moderately,"  and  that  the  car  was 
quickly  or  suddenly  stopped.  As  soon  as  the  car  stopped, 
he  immediately  went  in  front  of  it,  and  found  the  appellant 
under  the  forward  part  of  the  car  under  the  fender.  She 
had  not  been  touched  by  the  wheels  of  the  car,  but  she  was 
unconscious. 

Mr.  Davidson,  another  witness  called  on  behalf  of  appel- 
lant, testified :  That  he  with  others  was  riding  on  the  front 
platform  of  the  car  in  question  at  the  time  of  the  accident ; 
that  it  was  dark  and  cloudy,  and  that  he  was  standing  by 
the  motorman;  that  the  rays  of  the  headlight  were  thrown 
twenty-five  or  thirty  feet  ahead  of  the  car;  that  he  saw  a 
lady  on  the  track  in  front  of  the  car.  "Q.  Did  you  see  her 
as  soon  as  the  rays  of  light  were  thrown  upon  her?  A. 
Well,  I  should  judge  so.  She  got  just  in  the  vision  of  the 
flash  of  it  once.     •     •     •       Q.    Kow,  was  the  motorman 
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looking  in  that  direction  ?  A.  Yes,  sir.  Q.  What  did  he  do, 
if  anything?  A.  Sounded  his  gong,  shut  off  his  power — 
well,  everything  he  could  do,  it  seemed  to  me,  and  shouted. 
Q.  With  respect  to  the  time  he  saw  her  you  may  state  how 
soon  it  was  that  the  brakes  were  shut  down.  A.  Well,  it 
seemed  to  me  the  same  time  I  saw  it.  Q.  How  quick  did 
this  all  happen  ?  A.  Well,  in  time  I  can't  say.  All  at  once, 
all  came  at  once."  He  also  said  that  the  car  had  slowed 
down  on  Thirteenth  South  Street  just  before  the  accident, 
but  had  gained  headway  again,  and  at  the  time  appellant 
was  first  seen  on  the  track  the  car  was  running  "about  me- 
dium speed ;"  that,  when  he  saw  her  on  the  track,  it  all  hap- 
pened so  suddenly  that  he  "couldn't  say  whether  she  was 
walking  or  standing  still.''  At  the  point  the  accident  oc- 
curred the  street  was  not  artificially  lighted. 

Another  witness,  named  Eose,  in  substance,  testified  that 
at  the  time  of  the  accident  he  was  standing  at  the  gates  of  the 
park;  that  he  observed  the  car  coming  south.  He  further 
said:  "I  suppose  it  (the  car)  had  gone  maybe  a  block  or 
more,  a  city  block ;"  that  he  noticed  that  the  car  had  stopped ; 
that  he  noticed  the  headlight  on  the  car;  that  the  head- 
light was  "the  kind  ordinarily  used  by  the  street 
railway  company,  only  at  times  it  was  very  dim;" 
that  he  did  not  think  it  would  throw  its  rays  "to 
exceed  twenty  feet;"  that  he  was  "possibly  a  half  or  three- 
quarters  of  a  block  away"  from  where  the  appellant  was 
struck. 

There  was  other  evidence  corroborative  of  the  forgoing, 
but  none  in  conflict  with  it.  It  also  appeared  that  inside  of 
the  park  proper,  and  at  considerable  distance  from  where 
the  accident  occurred,  there  were  music  and  other  noises 
that  usually  occur  at  such  amusement  places  where  a  laige 
crowd  is  assembled,  as  was  the  case  on  the  evening  in  ques- 
tion. The  point  where  appellant  attempted  to  cross  the 
tracks,  and  where  she  was  struck,  is  about  five  hundred  feet 
north  from  the  entrance  or  gates  of  the  park.  Nothing  is 
made  to  appear  with  regard  to  the  character  of  the  place, 
only  that  there  was  no  public  crossing  at  that  point;  that  is. 
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that  the  collision  occurred  at  a  point  which  was  some  dis- 
tance from  a  street  or  other  public  crossing.  There  is  no 
evidence  with  regard  to  the  guard  or  fender  other  than  that 
the  car  was  equipped  with  the  ordinary  fender  in  use  by  the 
respondent ;  that  this  consisted  of  a  hood  or  apron  extending 
across  the  front  of  the  car,  and  a  guard  or  fender  held  up 
from  the  rails  by  some  device  under  the  front  part  of  the 
car,  and  was  in  front  of  the  forward  wheels ;  that,  when  an 
object  came  in  contact  with  the  hood  with  any  considerable 
force,  the  impact  would  cause  the  fender  to  be  released  from 
the  aforesaid  device,  and  it  would  fall  and  rest  upon  the  rails, 
and  in  that  way  was  intended  to  prevent  objects  which  were 
of  considerable  size,  including  persons  from  passing  imder 
the  wheels;  that  the  motorman  could  also  cause  the  fender 
to  drop  down  on  the  rails  by  stepping  on  a  bolt  which  for 
the  purpose  was  conveniently  placed  on  the  platform  of  the 
car.  There  is  no  direct  evidence  whether  the  fender  dropped 
or  not.  In  view  that  it  passed  over  appellant,  the  inference 
is  that  it  did  not  drop,  at  least  not  in  time  to  prevent  appel- 
lant from  passing  under  the  wheels.  As  the  car  was  stopped, 
however,  before  the  wheels  touched  her,  the  fact  that  the 
fender  did  not  drop  is  not  material. 

There  was  also  evidence  respecting  the  injuries  appellant 
sustained,  but  it  is  not  deemed  material  to  state  the  extent 
of  her  injuries  on  this  appeal. 

Upon  substantially  the  foregoing  evidence  the  appellant 
rested  her  case.  Respondent  also  rested  without  offering 
any  evidence,  and  moved  the  court  to  direct  the  jury  to  re- 
turn a  verdict  for  it  upon  the  following  grounds:  (1)  That 
appellant  had  produced  no  evidence  that  the  respondent  had 
failed  to  equip  its  car  wtih  a  sufficient  guard  or  fender,  or 
had  failed  to  keep  the  same  in  good  and  sufficient  repair; 
(2)  that  there  was  no  evidence  that  respondent  had  failed  to 
provide  for  and  keep  on  said  car  a  sufficient  headlight;  (3) 
that  there  was  no  evidence  that  respondent  had  been  negli- 
gent in  any  way  in  operating  said  car,  or  that  it  was  being 
operated  at  a  high  or  negligent  rate  of  speed  at  the  time  of 
or  immediately  preceding  the  accident;  and  (4)  that  the  un- 
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disputed  evidence  shows  that  appellant  was  herself  guilty  of 
contributory  negligence  which  caused  or  approximately  con- 
tributed to  the  accident  and  consequent  injury.  The  court 
granted  the  motion,  directed  the  jury  to  return  a  verdict 
for  the  respondent,  no  cause  of  action,  which  was  accordingly 
done,  and  a  judgment  entered  on  the  verdict,  from  which  this 
appeal  is  prosecuted. 

Counsel  for  appellant  insists  that  the  trial  court  erred  in 
directing  a  verdict.  In  their  brief  counsel  state  the  qu^- 
tions  for  consideration  by  us  as  follows :  "Two  questions  are 
presented  for  review:  First  Did  the  defendant  as  a  mat- 
ter of  law  exercise  due  care  ?  Second.  If  the  defendant  as 
a  matter  of  law  did  not  exercise  due  care,  was  the  plaintiff 
as  a  matter  of  law  guilty  of  contributory  negligence  ?"  Coun- 
sel for  respondent  agree  with  the  foregoing  statement,  but 
contend  that  both  questions  must  be  answered  in  the  affirm- 
ative, while  appellant's  counsel  insist  that  they  must  be  an- 
swered in  the  negative. 

In  view  of  the  undisputed  facts  and  circumstances  when 
applied  to  the  grounds  of  hegligence  relied  on  by  appellant, 
were  there  any  facts,  or  inference  from  other  facts,  upon 
which  a  jury  might  have  predicated  a  finding  of  negligence 
against  respondent  ?  Stating  the  proposition  in  another  form, 
are  the  imdisputed  facts  of  such  a  nature  that  fair-minded 
men  would  be  justified  in  arriving  at  differ^it  conclusions 
with  respect  to  whether  the  respondent  was  guilty  of  some 
act  of  negligence  or  of  some  act  of  omission  described  in  the 
complaint,  and  which  was  the  proximate  cause  of  the  colli- 
sion and  consequent  injury  to  appellant?  Counsel  for  ap- 
pellant contend  that  the  question  whether  the  headlight  was 
sufficient  or  not  was  a  question  of  fact  for  the  jury,  and 
hence  the  trial  court  erred  in  directing  a  verdict  on  this 
ground.  They  further  insist  that  "the  question  of  a  suffi- 
cient guard  is  likewise  a  question  of  fact.  It  was  alleged 
and  proved  that  the  fender  and  guard  failed  to  operate." 
The  foregoing  are  the  only  grounds  of  negligence  claimed, 
and  are  the  only  reasons  assigned  why  respondent  was  n^li* 
gent 


Digitized  by 


Google 


Pratt  v.  Light  &  Railway  Co.  507 

It  is  and  miist  be  conceded  that  ordinarily  both  of  the 
foregoing  questions  would  be  questions  of  fact  rather  than  of 
law.  It  must,  however,  also  be  conceded  that  a  proposition 
arising  in  a  particular  case  cannot  always  be  determined  by 
the  application  of  mere  general  rules.  Facts  and  circum- 
stances do  not  only  modify,  but  they  very  often  entirely 
silence,  general  rules.  What  is  there  in  this  case  on  which 
a  jury  of  fair-minded  men  could  base  a  finding  that  the 
respondent  was  guilty  of  negligence  in  either  one  or  both 
of  the  particulars  above  stated  ?  What  fact  or  circumstance 
is  there  disclosed  by  the  evidence  from  which  a  fair-minded 
man  can  deduce  negligence  on  the  part  of  respondent,  and, 
if  such  negligence  were  found,  what  is  there  to  show  that  it 
either  caused  or  proximately  contributed  to  the  collision? 
Counsel  do  not  point  to  a  single  act  or  omission  which  they 
insist  constituted  negligence  on  the  part  of  respondent,  but 
what  they  contend  for  is  that  the  jury  might  have  found 
n^ligence.  What  are  the  facts  and  circumstances?  On  a 
dark  and  cloudy  night  a  car  in  passing  at  a  moderate  rate 
of  speed  along  a  certain  street  outside  of  the  city  limits  of 
a  populous  city,  and  at  a  point  where  there  is  no  public 
crossing,  nor,  so  far  as  the  evidence  discloses,  was  it  a  place 
where  people  were  in  the  habit  of  crossing  or  passing  over 
or  along  the  car  tracks.  At  such  a  place  a  collision  occurs 
with  a  person  who  is  on  the  car  tracks.  The  car  is  provided 
with  a  headlight.  If  not  brilliant,  it  was  nevertheless  clearly 
seen  for  a  considerable  distance  before  the  car  arrived  at 
the  point  of  the  accident  In  addition  to  this,  lights  were 
shining  in  the  car  itself  which  made  the  car  visible  to  all 
who  looked  as  it  approached  a  given  point  for  a  long  dis- 
tance. Moreover,  the  person  who  now  complains  of  the  in- 
sufficient lights  says  she  did  not  look  for  a  car,  and  saw  none 
approaching  at  any  time  before  she  was  struck.  If  she 
did  not  look,  she  could  not  see  the  lights,  and  thus  it  follows 
that  whether  they  were  bright  or  dim  could  have  had  no 
possible  effect  upon  appellant,  and  hence  cannot  be  consid- 
ered as  an  element  in  the  case.  But,  as  already  remarked, 
the  lights  were  in  fact  plainly  visible,  and  were  seen  for  a 
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long  distance  by  others,  and  what  others  did  in  fact  see  it 
must  be  assumed  appellant  could  have  seen  in  view  that 
those  who  did  see  were  in  no  better  position  to  observe  the 
lights  than  she  was. 

But  there  is  another  view  worthy  of  consideration.  There 
is  absolutely  no  evidence  respecting  the  kind  or  character 
of  a  headlight  respondent  ought  to  have  provided  for  its  cars. 
Appellant's  right  to  a  recovery  must  rest  upon  a  violation 
of  some  legal  duty  by  respondent  which  it  owed  her.  What 
was  respondent's  legal  duty  with  respect  to  the  headlight? 
If  the  light  was  such  as  would  answer  the  purposes  of  a 
headlight  in  the  operation  of  respondent's  car,  and  was  suffi- 
cient to  protect  the  public  against  injury  from  a  moving 
car,  it  would  seem  that  respondent  had  discharged  its  full 
legal  duty  owing  to  appellant.  In  view  of  the  relations  exist- 
ing between  appellant  and  respondent,  the  jury  could  not 
arbitrarily  assume  that  the  injury  was  caused  through  the 
fault  of  respondent.  Unless  there  was  some  competent  eri- 
dence  to  show  that  respondent  was  negligent  with 
respect  to  some  of  the  acts  or  omissions  complained  1 

of,  and  that  such  acts  or  omissions,  or  either  of  them, 
constituted  the  proximate  cause  of  the  injury,  she  must  fail 
as  a  matter  of  law.  In  this  case  there  is  no  room  for  a 
presumption  that  appellant  was  in  the  exercise  of  ordinary 
care  in  attempting  to  cross  the  track.  The  usual  presump- 
tion upon  this  point  is  met  by  her  own  positive  statements 
to  the  contrary.  In  the  light  of  her  statements,  the  head- 
light had  not  the  slightest  influence  upon  the  collision  or 
accident  Under  the  evidence  in  this  case,  it  is  clear  that  the 
result  would  still  have  been  the  same  even  though  the  head- 
light had  been  much  brighter  than  the  testimony  shows  it 
was.  The  appellant  was  apparently  walking  nearly  at  a 
right  angle  to  the  direction  the  car  was  going.  If  she  walked 
at  the  ordinary  pace  of  three  miles  an  hour,  she  would  travel 
at  the  rate  of  about  four  and  one-third  feet  per  second.  If, 
on  the  other  hand,  the  car  was  going  at  the  moderate  rate  of 
speed  testified  to,  say  about  ten  miles  an  hour,  it  would 
travel  at  the  rate  of  about  fourteen  and  one-half  feet  per 
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second.  Appellant  would  thus  move  towards  the  track  about 
seventeen  feet  in  four  seconds  of  time  and  the  car  in  the 
same  time  would  move  forwards  about  fifty-six  feet,  and 
each  would  move  one-half  that  distance  in  one-half  of  that 
time.  From  this  it  follows  that  the  accident  on  a  dark 
night  would  most  likely  happen  just  as  the  witnesses  have 
said  it  did  happen.  Appellant  in  moving  toward  the  track 
would  suddenly  step  out  of  the  darkness  into  the  rays  of 
the  headlight  which  would  be  cast  forward  somewhat  in  the 
shape  of  a  funnel.  The  motorman  could  not  see  her  until 
she  appeared  in  the  path  of  the  light  rays,  and  all  he  could 
do  then  would  be  just  what  the  motorman  did  on  the  car  in 
question,  namely,  stop  the  car  as  quickly  as  possible.  If  to 
do  this  required  the  short  space  of  two  seconds,  the  car 
would  still  move  forward,  if  continuing  its  speed,  twenty- 
nine  feet,  and,  if  checked,  possibly  anywhere  from  fifteen 
to  twenty-five  feet.  Again,  it  is  plain  that  if  appellant  had 
entered  upon  the  track  when  the  car  was  as  much  as  thirty 
feet  or  more  feet,  or  even  twenty-five  feet,  away  from  the 
point  where  she  stepped  on  the  track,  she,  if  she  kept  on 
going,  would  have  passed  over  it  by  the  time  the  car  reached 
her,  because  in  two  seconds  of  time,  if  going  at  the  ordinary 
pace  aforesaid,  she  would  have  traveled  forward  over  eight 
feet,  which  is  more  than  the  width  of  the  track.  She  must 
therefore  have  stepped  on  the  track  when  the  car  was  less 
than  twenty-five  feet,  and  likely  less  than  twenty  feet,  away 
from  her.  Further,  in  view  of  appellant's  statements  that 
she  did  not  look,  and  hence  did  not  see  the  headlight  nor  the 
lights  in  the  car  while  others  in  similar  situations  with  re- 
spect to  the  tracks  did  see  them,  it  follows  as  a  self-evident 
proposition  that  neither  the  brightness  nor  the  dimness  of 
the  headlight  could  have  any  possible  effect  in  either  bring- 
ing about  or  in  averting  the  accident.  The  case  might  be 
entirely  different  if  it  had  been  daylight  and  the  motorman 
could,  and  thus  should  have  seen  appellant  approaching  the 
tracks  in  front  of  the  oncoming  car,  or  if  the  street  had  been 
lighted  and  he  could  have  seen  her,  or  if  the  place  of  the 
accident  were  a  public  crossing  or  some  place  where  people 
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were  in  the  habit  of  crossing  the  tracks,  or  if  anything  was 
made  to  appear  from  which  the  jury  could  have  found  that 
either  the  respondent  or  its  servants  in  charge  of  the  car 
had  failed  in  the  duty  imposed  upon  them  by  law. 

Keeping  in  mind  what  we  have  just  detailed,  it  is  manifest 
that  the  conditions  usually  surrounding  a  street  car  collision 
between  a  pedestrian  in  the  street  and  a  motor  car  are  so 
variant  and  complex  that  it  is  in  exceptional  cases  only  that 
the  question  of  due  care,  or  the  want  thereof,  on  the  part 
of  either  party,  is  one  of  law.  Where,  however,  the  facts 
are  not  in  dispute,  and  the  inferences  are  such  that  it 
is  self-evident  to  all  reasonable  minds  that  the  only  2 

acts  of  negligence  complained  of  were  not  the  proxi- 
mate cause  of  the  accident,  a  court  may  not  ignore  the  duty 
which  is  imposed  upon  it,  namely,  to  pronounce  the  judgment 
required  by  law.  But,  assuming  that  we  are  mistaken  with 
respect  to  respondent's  negligence,  how  can  appellant  avoid 
her  own  negligence  in  going  on  the  track  in  front  of  a  moving 
car  ?  Had  any  of  the  conditions  that  we  have  just  enumei^ 
ated  prevailed  at  the  time  of  the  accident,  or  if  appellant's 
attention  had  been  diverted,  or  if  she  was  confused,  or  re- 
quired to  choose  between  two  threatened  dangers,  or  if  she 
had  relied  upon  certain  conditions  which  in  some  way  had 
affected  her  judgment,  or  if  the  evidence  showed  that  her 
conduct  was  or  might  have  been  influenced  by  anything  which 
the  jury  might  properly  accept  as  an  excuse,  then  the  ques- 
tion of  her  negligence,  like  that  of  respondent,  would  have 
been  for  the  jury  to  determine.  The  law,  however,  does  not 
permit  a  jury  to  arbitrarily  excuse  appellant,  who  was  sui 
juris,  and  who  was  in  full  possession  of  her  senses,  from  the 
consequences  of  her  negligent  acts  or  omissions.  In  order 
to  recover  for  injuries  caused  by  being  struck  by  a  moving 
car,  a  plaintiff  must  at  least  have  been  exercising  ordinary 
care  for  his  own  safety.  By  ordinary  care,  as  applied  to  the 
going  on  or  crossing  street  car  tracks  in  cities  and  towns, 
we  do  not  mean  that  a  pedestrian  is  necessarily,  under  all 
circumstances,  required  to  look  and  listen  whether  a  car  is 
approaching  him  or  not     A  pedestrian  about  to  go  onto  or 
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cross  a  street  car  track  may  possess  information  relative  to 
the  situation  of  a  car  and  his  surroundings  upon  which  he 
may  rely  without  specially  looking  or  listening  for  the  ap- 
proach of  such  a  car.  What  is  required  of  one  who  is  about 
to  cross  a  steam  railroad  track  in  this  regard  is  not  applica- 
ble to  one  who  attempts  the  same  thing  with  respect  to  a 
street  car  track.  Again,  one  may  have  looked  and  have 
seen  a  car  coming^at  a  legal  rate  of  speed,  and  the  car  may 
suddenly  increase  its  speed  so  that  a  collision  might  occur 
when  the  one  who  looked  assumed,  and  had  a  right  to  as- 
sume, that  the  car  would  not  in  so  short  a  space  of  time 
arrive  at  a  particular  point,  and  hence  that  he  was  in  no  dan- 
ger of  a  collision.  All  of  this  has  happened,  and  the  courts 
have  passed  upon  almost  innumerable  phases  of  street  car 
accidents.  Nothing  is  better  settled,  however,  than  that  a 
pedestrian  in  going  upon  a  street  car  track  which  is  being 
used  for  the  passage  of  street  cars  must  use  his  senses  and 
faculties  to  avoid  a  collision  with  a  passing  car.  If,  therefore, 
it  is  dark  and  a  pedestrian  seeks  to  cross  a  track  at  a  point 
where  there  is  no  public  crossing  or  where  people  do  not 
ordinarily  cross,  he  must  exercise  ordinary  care  to  ascertain 
whether  a  car  is  approaching  the  point  or  not,  because  at 
such  a  point  under  such  conditions  he  has  no  right  to  expect 
a  warning  from  the  operators  of  the  car.  Under  such  cir- 
cumstances, the  advantage  is  all  with  the  pedestrian.  He  can 
see  the  lights  of  the  car,  and,  under  ordinary  circumstances 
at  least,  he  can  also  hear  it  coming,  and  may  thus  easily 
avoid  a  collision.  Can  it  be  said  that  fair-minded  men  can 
differ  with  regard  to  whether  a  person  exercised  ordinary 
care  or  not  in  going  upon  a  street  car  track  under  the  cir- 
cumstances disclosed  by  the  evidence  in  this  case?  Can 
it  be  said  that  a  person  exercised  ordinary  care  when  he 
admits  that  he  on  a  dark  night  walked  right  onto  a  track  in 
front  of  a  car  which  was  lighted  and  which  others  similarly 
situated  saw  approaching  for  a  considerable  distance  ?  If  to 
be  absolutely  oblivious  to  one's  surroundings  constitutes  ordi- 
nary care  for  one's  safety,  then  it  may  be  said  that  appellant 
exercised  such  care  in  attempting  to  cross  the  tracks  at  the 
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time  and  place  and  under  the  drcumstances  shown  by  the 
evidence.  The  decided  cases  leave  little,  if  any,  room  for 
doubt  that  appellant  was  guilty  of  negligence  as  a  matter  of 
law.  On  this  question  the  author  of  Nellis  on  Street  Railway 
Accident  Law,  p.  389,  says:  "One  who  voluntarily  walks 
upon  a  street  railway  track  at  night,  with  full  knowledge 
that  a  car  may  come  up  at  any  moment,  cannot  recover 
damages  for  injuries,  when  by  ordinary  ayre  he  could  learn 
of  the  approach  of  the  car,  and  the  driver  by  reasonable 
diligence  could  not  avoid  the  accident''  This  text  is  sup- 
ported by  the  following  among  other  numerous  other  cases: 
Jewett  V.  Paterson  By.  Co.,  62  N.  J.  Law,  424,  41  Ad. 
707 ;  Balla  v.  Metropolitan  St.  By.  Co,,  27  Misc.  Rep.  775, 
67  K  Y.  Supp.  746;  Thorsell  v.  Chicago  St.  By.  Co.,  82 
111.  App.  375;  Stowers  v.  Citizens'  St.  By.  Co.,  21  Ind. 
App.  434,  62  N.  R  710 ;  Curry  v.  Bochester  By.  Co.,  90 
Hun,  230,  36  N.  Y.  Supp.  643 ;  Thompson  v.  Buffalo  By. 
Co.,  145  N.  Y.  196,  39  N.  E.  709. 

The  foregoing  cases  not  only  hold  that  under  the  circum- 
stances disclosed  by  the  record  in  this  case  appellant  was 
guilty  of  contributory  negligence  as  a  matter  of  law,  but 
many  of  them  also  hold  that  under  facts  similar  to  those 
in  this  case  the  respondent  was  not  guilty  of  negligence  as 
Diatter  of  law.  In  so  far  as  appellant's  contributory  negli- 
gence is  concerned,  the  case  at  bar  is  in  principle  not  dis- 
tinguishable from  the  cases  of  Burgess  v.  Salt  Lake  City  By. 
Co.,  17  Utah  407,  63  Pac.  1013,  and  Hall  v.  BaUway,  13 
Utah  243,  44  Pac.  1046,  57  Am.  St.  Rep.  726.  Indeed,  if 
there  is  any  difference,  the  Burgess  case,  in  view  of  the 
surrounding  circumstances  and  conditions,  was  much  stronger 
in  favor  of  the  injured  person  than  is  the  case  at  bar.  The 
contention  that  the  case  of  Spiking  v.  Consolidated  By.  & 
P.  Co.,  33  Utah  313,  93  Pac.  838,  is  an  authority  supporting 
appellant's  contention,  is  untenable.  In  that  case  it  was  con- 
tended by  the  company  that  the  court  erred  in  instructing 
the  jury  that  it  was  the  duty  of  the  deceased  to  "observe  the 
car,"  instead  of  requiring  him  to  "look  for  the  car"  before 
attempting  to  cross  the  track.     The  duty  imposed  by  the 
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instruction  it  was  contended  was  less  than  that  which  the 
law  required,  namely,  that  a  pedestrian  before  attempting 
to  cross  the  track  must  either  look  or  listen  or  do  both.  We 
there  held  that  in  view  that  the  court  had  told  the  jury  in 
other  instructions  that  a  pedestrian  before  going  onto  a  track 
must  exercise  ordinary  care  for  his  own  safety  and  to  that 
end  must  use  his  senses  was  sufficient  to  inform  the  jury  with 
respect  to  the  duty  the  law  required  from  him.  We  did  not 
hold  in  that  case,  nor  do  we  now  hold,  that  under  no  circum- 
stances will  the  law  require  of  a  pedestrian  before  attempting 
to  cross  a  street  car  track  that  he  look  or  even  listen  for  an 
approaching  .car.  Nor  did  we  hold,  nor  do  we  now  hold,  that 
a  pedestrian  cannot  recover  for  an  injury  sustained  by  him  in 
a  collision  with  a  street  car  because  he  did  not  look  for  an 
approaching  car.  What  we  do  hold  is  that  under  the  fact^ 
and  circumstances  of  this  case,  and  when  it  affirmatively  is 
made  to  appear  that  the  injured  person  attempted  to  cross 
in  the  darkness  of  night,  and  that  she  exercised  no  care 
-whatever  before  entering  upon  the  track  and  made  no  use 
of  her  senses  at  all  to  ascertain  whether  a  car  was  approach- 
ing the  point  where  she  attempted  to  cross,  which  was  not  a 
public  crossing  nor  a  place  where  people  were  in  the  habit 
of  crossing  or  of  using  the  track,  and  where  there  was  noth- 
ing made  to  appear  which  distracted  her  attention,  that  such 
person  cannot  recover  as  a  matter  of  law.  In  the  Spiking 
Case,  supra,  the  evidence  was  not  only  in  conflict,  but  it  was 
snch  that  in  view  of  the  place  where  and  the  conditions  under 
which  the  accident  occurred  the  question  of  negligence  on 
the  part  of  both  parties  was  clearly  one  of  fact  for  the  jury. 
The  case  of  Jewett  v.  Paterson  By.  Co.,  supra,  is  in  princi- 
ple precisely  like  the  case  at  bar,  while  the  case  of  Consoli- 
dated Traction  Co.  v.  Glynn,  59  N.  J.  Law  432,  37  AtL  66, 
which  is  referred  to  in  the  Jewett  Case,  supra,  is  not  dis- 
tinguishable from  the  Spiking  Case.  The  Supreme  Court  of 
New  Jersey  in  the  Jewett  Case  held  the  plaintiff  guilty  of 
contributory  negligence  as  a  matter  of  law,  while  in  the 
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Glynn  Case  the  same  court  had  held  as  we  did  in  the  Spiking 
Case,  namely,  that  the  case  was  one  for  the  jury. 

From  what  has  been  said  it  follows  that  in  this  case  the 
jury  could  do  no  more  than  either  to  excuse  the  one  or  con- 
demn the  other  of  the  two  parties,  and  do  this  without  any 
evidence  upon  which  to  base  the  excuse  or  the  condemnation. 

The  judgment  therefore  should  be,  and  it  accordingly  is 
affirmed.     Costs  to  respondent. 

McCARTY,  J.,  concurs. 

STRAUP,  J.   (concurring). 

Viewing  the  evidence  in  a  light  most  favorable  to  the  ap- 
pellant, I  think  the  verdict  was  properly  directed,  and  I 
therefore  concur  in  the  result  affirming  the  judgment.  There 
is  evidence  showing  that  fenders  as  ordinarily  attached  to 
cars  extended  about  eighteen  inches  in  front  of  them  and 
about  eighteen  inches  to  two  feet  above  the  rails.  When  the 
car  was  stopped,  the  appellant  was  foimd  lying  under  the 
fender.  There  was  no  evidence  showing  that  the  fender 
had  dropped,  or  that  its  suspended  position  on  the  car  had 
been  disturbed.  I  think  upon  the  evidence  the  inference 
was  permissible  that  it  had  not  dropped,  and  that  its  position 
had  not  been  disturbed.  I  shall  therefore  assume  that  the 
jury  would  have  been  justified  to  so  find.  The  negligence 
alleged  in  respect  of  the  fender  was  that  it  was  "not  good  and 
sufficient,"  and  "not  in  a  good  state  of  repair,"  and  "would 
not  operate  to  prevent  injury  to  a  person"  struck  by  the  car. 
In  my  judgment  the  proof  that  plaintiff  was  struck  by  the 
car  and  was  found  lying  under  the  fender  undisturbed  from 
its  position  is  not  sufficient  to  support  such  allegations.  There 
is  no  other  evidence  tending  to  prove  them. 

I  think  it  may  be  conceded  that  a  headlight  is  intended 
for  two  purposes — one,  to  enable  the  operatives  of  a  moving 
car  to  view  the  track  in  advance  of  it;  the  other,  to  enable 
persons  about  the  track  and  street  to  ascertain  the  approach 
of  cars.  There  is  evidence  showing  that  the  headlight  on 
the  car  was  very  dim,  and  that  it  cast  its  rays  but  twenty 
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feet  in  front  of  the  car.  I  think  such  evidence  important 
as  bearing  on  both  purposes.  Triers  of  fact  may  well  say 
that  such  a  light  would  not  ordinarily  enable  car  operatives 
to  discover  persons  or  objects  upon  or  about  the  track  and 
avoid  collision.  But  negligence  with  respect  to  the  light 
is  not  predicated  on  the  theory  that  the  car  operatives  by 
reason  of  the  dimness  of  the  light  did  not  see  or  discover 
the  appellant.  Such  negligence  was  alone  predicated  upon 
the  theory  that  appellant  by  reason  of  the  dimness  of  the 
light  could  not  see  nor  discover  the  approach  of  the  car. 
Because  the  evidence  conclusively  shows  that  she  did  not 
look  at  any  time  after  leaving  the  sidewalk  and  while  at- 
tempting to  cross  the  street  for  the  approach  of  cars,  the 
dimness  of  the  light,  when  considered  with  respect  to  the 
alleged  negligence,  was  not  the  direct  cause  of  her  failure  to 
discover  the  car. 

No  question  is  here  made  that  the  operatives  of  the  re- 
spondent were  negligent  in  the  operation  of  the  car. 

Now,  as  to  contributory  negligence.  Of  course,  the  ap- 
pellant was  required  to  use  ordinary  care.  Ordinarily  that 
question  is  one  of  fact.  To  here  say  that  the  appellant 
was  guilty  of  negligence  wherein  was  she  at  fault?  What 
act  or  acts  committed  or  omitted  by  her  rendered  her  con- 
duct negligent?  She  was  in  the  street,  where  she  had  the 
right  to  be.  She  had  the  right  to  cross  the  track  at  the  place 
attempted  by  her.  It  cannot  be  said  as  a  matter  of  law  that 
a  prudent  person  of  her  age,  and  under  the  circumstances 
of  the  case,  would  not  have  attempted  to  cross  the  track 
at  the  place  in  question.  It  is  not  claimed  that  she  was  negli- 
gent in  the  position  taken  by  her  on  the  track.  She  testified 
that  she  had  just  crossed  one  track  and  was  attempting  to 
cross  another  when  she  was  struck.  Another  witness  testified 
that  he  saw  her  but  a  moment,  and  she  appeared  to  him  to 
be  standing  or  walking  on  the  track,  or  facing  south,  the 
direction  in  which  the  car  was  moving.  The  claim  of  negli- 
gence made  on  her  part  is  that  she  under  all  the  circumstances 
ought  to  have  ascertained  whether  cars  were  approaching  be- 
fore attempting  to  cross  the  tracks,  and  that  she  failed  to 
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do  so;  and  the  way  to  ascertain  that  was  to  look,  which 
she  did  not  do.  Her  conduct  is  not  complained  of  in  any 
other  particular.  So  that  the  question  is  squarely  presented 
whether  her  failure  to  look,  under  all  the  circumstances,  shall 
be  declared  negligence  by  the  court,  or  whether  the  ques- 
tion was  one  of  fact  for  the  jury.  Conceding,  as  is  urged 
by  appellant,  that  the  question  generally  is  one  of  fact,  as 
I  think  it  is,  and  as  has  been  generally  held  by  the  courts, 
yet  it  does  not  follow  that  it  never  is  for  the  court.  Though 
the  headlight  on  the  car  was  dim,  yet  it  could  have  been  seen 
for  about  a  block — six  hundred  and  sixty  feet.  There  is  no 
doubt  that,  had  the  appellant  looked,  she  readily  could  have 
discovered  the  approach  of  the  car.  Knowing  that  she  was 
about  to  cross  the  tracks,  she  on  a  dark  night  left  the  side- 
walk, and  without  looking  for  the  approach  of  cars  started 
to  walk  across  the  street,  and  in  her  attempt  to  cross  the 
tracks  stepped  in  front  of  a  moving  car,  but  a  short  dis- 
tance away,  about  twenty  or  twenty-five  feet  I  think  that 
was  negligent 


FIRST  NATIONAL  BANK  OF  OGDEN  v.  TAYLOR 

et  aL 

No.  2158.    Decided  February  25,  1911  (114  Pac.  529). 

1.  OuABANTT — Natctbx  ot  Liabiutt  OF  SuBETT.  Where  one  guar- 
antees the  note  of  a  third  person,  there  is  no  special  trust  or 
confidence  involved,  and  the  guaranty  follows  the  note,  and 
may  be  enforced  by  any  one  entitled  to  collect  it.     (Page  519.) 

2.  GUABANTT — ^NATUBE  OF   LlABOJlT   OF    SUBBTT— CAUSB   OT  AcnOK. 

Where  a  cause  of  action  has  accrued  upon  a  guaranty,  it  may 
be  assigned,  though  the  guaranty  is  a  special  one,  which  can- 
not be  assigned  before  the  cause  of  action  arose.     (Page  520.) 

.8.  Husband  and  Wifb— Guabantt  —  RsQUiBrm  and  Vauditt  — 
Notice  to  Pbincxfai^  Where  a  wife  guaranteed  certain  notes 
of  her  husband,  the  fact  that  he  was  ignorant  of  her  action 
does  not  invalidate  the  contract;  privity  of  contract  between 
the  debtor  and  the  guarantor  being  unnecessary.     (Page  520.) 
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4.  Guaranty — ^Validitt — Consideration.  Bxtension  of  time  of  pay- 
ment of  the  note  of  another  is  a  aufflcient  consideration  to  sup- 
port a  guaranty.     (Page  521.) 

6.  Guaranty — Instructions — ^Applicabilitt  to  EjVidence.  Where  a 
complaint  on  a  guaranty  set  up  no  consideration  sare  that  ex- 
pressed in  the  contract,  which  was  an  extension  of  time,  and 
issue  was  joined  on  the  defendant's  plea  of  lack  of  consideration, 
an  instruction  that  if  plaintiff  agreed  to  and  did  forbear  to 
enforce  the  debt  as  specified  in  the  contract,  or  if  plaintiff  ex- 
tended credit  to  the  defendant  in  consideration  of  the  guaranty, 
the  jury  should  find  for  plaintiff,  was  erroneous,  as  the  existence 
of  a  consideration  other  than  that  of  extension  of  time  was 
outside  the  issues  raised  by  the  pleadings.     (Page  623.) 

6.  Trial — Instructions  —  Issues.  In  an  action  on  a  guaranty, 
where  the  only  consideration  alleged  was  an  extension  of  time, 
which  was  denied  by  defendant,  the  mere  fact  that  defendant's 
counsel  on  cros»«xamination  brought  out  that  there  was  another 
and  different  consideration  did  not  authorize  the  court  to  in- 
struct as  to  the  existence  of  that  consideration.    (Page  523.) 

7.  Guaranty — ^Remedies  of  Creditors — Issues.  In  an  action  on  a 
guaranty,  where  the  only  consideration  alleged  was  an  extension 
of  time,  and  the  parties  had  joined  issue  on  its  existence,  evi- 
dence as  to  another  consideration  is  not  admissible.     (Page  524.) 

Appeax  from  District  Court,  Second  District ;  Hon.  J.  A. 
Howell,  Judge. 

Action  by  First  ITational  Bank  of  Ogden  against  Sarah  M. 
Taylor  and  others. 

Judgment  for  plaintiff.     Defendant  named,  appeals. 

Revebsed  and  remanded. 

H.  H.  Henderson  and  John  C.  Davis  for  appellant 

Richards  <&  Boyd  for  respondent* 

FRICK,  C.  J. 

This  action  was  brought  to  recover  judgment  against  the 
defendants,  R.  L.  Taylor,  J.  L.  Taylor,  and  Sarah  M.  Tay- 
lor, as  guarantors  of  one  R  J.  Taylor,  deceased.     In  the 
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fsomplaint  two  causes  of  action  are  set  forth.  The  first  is 
tased  upon  a  note  made  and  delivered  by  said  R.  J.  Taylor 
in  his  lifetime  to  the  Ogden  Savings  Bank  (hereafter  styled 
Savings  Bank)  for  the  sum  of  eleven  hundred  and  twenty- 
five  dollars,  dated  January  23,  1901,  and  payable  on  de- 
mand. The  second  cause  of  action  is  based  upon  two  notes 
made  and  delivered  by  said  R  J.  Taylor  to  the  First  Na- 
tional Bank  of  Ogden  (hereafter  called  National  Bank), 
one  for  one  thousand  dollars,  dated  October  8,  1903,  payable 
in  six  months  after  date,  and  the  other  for  two  thousand 
dollars,  dated  March  21,  1904,  payable  on  demand.  De- 
mand is  duly  alleged  in  the  complaint.  No  question  arises 
with  respect  to  said  notes,  but  the  whole  controversy  relates 
to  two  contracts  of  guaranty  which  it  is  alleged  were  made 
and  delivered  by  all  three  of  the  defendants,  and  upon 
w^hich  a  recovery  against  all  was  sought  as  guarantors  of  the 
notes  aforesaid.  One  of  the  contracts  of  guaranty  was  de- 
livered to  the  Savings  Bank  to  guarantee  the  payment  of  the 
eleven  hundred  and  twenty-five  dollar  note,  and  the  other 
was  delivered  to  the  National  Bank  to  secure  the  payment 
of  the  two  notes  aforesaid,  and  also  to  secure  an  overdraft. 
The  overdraft,  is  however,  not  declared  on  in  the  complaint, 
and  hence  is  out  of  the  case.  The  action  was  brought  in 
the  name  of  the  National  Bank  for  the  alleged  reason  that 
the  note  and  contract  of  guaranty  belonging  to  the  Savings 
Bank  had  been  duly  assigned  to  the  National  Bank  for  the 
purpose  of  bringing  this  action.  The  expressed  considera- 
tion and  conditions  of  the  contracts  of  guaranty  for  all  of 
the  notes  as  disclosed  from  the  face  of  the  contracts  were 
the  same ;  hence  it  will  be  necessary  to  set  forth  only  one  of 
them,  the  material  parts  of  which  are  as  follows:  "Now, 
therefore,  in  consideration  of  the  agreement  on  the  part  of 
the  said  First  National  Bank  of  Ogden,  Utah,  to  forbear 
to  demand  or  insist  upon  payment  of  said  notes  an  overdraft 
for  a  period  of  ninety  days  from  date  hereof,  the  under- 
signed hereby  undertake  and  promise  to  pay  to  the  said 
First  National  Bank  of  Ogden,  Utah,  each  and  every  of 
said  notes,  with  the  interest  as  therein  specified,  and  also 
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the  aforesaid  overdraft,  or  any  indebtedness  that  may  re- 
main, in  the  event  that  the  said  R.  J.  Taylor  shall  not,  at 
the  expiration  of  said  period  of  ninety  days,  pay  the  same." 
The  onlv  diflFerence  between  the  two  contracts  is  that  in  the 
one  the  National  Bank  agreed  to  forbear  and  the  debts  ow- 
ing to  it  are  mentioned,  while  in  the  other  the  Savings  Bank 
agreed  to  a  forbearance,  and  its  debt  is  set  forth.  Both 
contracts  were  duly  signed  by  all  three  of  the  defendants  in 
the  presence  of  a  witness.  R  L.  and  J.  L.  Taylor,  two  of 
the  defendants  made  default  by  failing  to  appear  in  the 
action  or  to  answer  the  same.  Sarah  M.  Taylor  filed  an  an- 
swer in  which  she  set  forth  a  number  of  defenses.  The  only 
one  that  is  material,  however,  upon  this  appeal,  is  the  one 
that  the  contracts  of  guaranty  in  so  far  as  she  was  concerned 
were  without  consideration,  and  therefore  not  enforceable 
as  against  her.  The  case  was  tried  to  a  jury  and  resulted 
in  a  verdict  and  judgment  against  all  of  the  defendants 
upon  both  contracts  of  guaranty,  and  Mrs.  Taylor  alone 
appeals. 

While  her  counsel  have  assigned  quite  a  number  of  errors 
in  their  brief,  they  have  discussed  but  a  few  of  them,  which 
we  will  now  proceed  to  consider. 

It  is  contended  that  the  contracts  of  guaranty  were  per- 
sonal or  special  and  therefore  not  assignable,  and,  if  not 
assignable,  the  National  Bank  had  not  legal  authority  to 
prosecute  the  action  upon  the  note  and  guaranty  delivered  to 
the  Savings  Bank.  The  guaranty  delivered  to  the  Savings 
Bank  was  to  guarantee  the  payment  of  the  promissory  note 
which  was  in  form  negotiable,  and  the  undertaking  was  to 
pay  such  note  with  interest  in  the  event  the  original  payor, 
Mr.  R  J.  Taylor,  should  fail  to  pay  the  same.  Such  a 
guaranty,  while  limited  in  that  it  undertakes  to  pay  a  spe- 
cial debt  only,  is,  nevertheless,  general,  in  that  the  agree- 
ment is  to  pay  such  debt  at  all  events  in  case  the  original 
debtor  defaults.  No  special  trust  or  confidence  is  in- 
volved in  such  a  guaranty,  and  hence  the  guaranty  1 
follows  the  debt,  and  may  be  enforced  by  any  one  who 
has  a  legal  right  to  enforce  the  payment  of  the  debt.     This 
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principle  is  illustrated  and  applied  in  the  following,  among 
numerous  other,  cases  that  might  be  cited :  Gould  v,  Ellery, 
39  Barb.  (N.  Y.)  163;  Everson  v.  Gere,  122  N.  Y.  290, 
25  K  E.  492 ;  Evansville  Nat.  Bank  v.  Kaiufmann,  93  N.  Y. 
273,  45  Am.  Rep.  204.  Moreover,  in  the  case  at  bar,  it  is 
disclosed  that,  when  the  assignment  of  the  note  and  mortgage 
was  made  by  the  Savings  Bank  to  the  National  Bank,  R.  J. 
Taylor  had  defaulted,  and  therefore  a  cause  of  action  had 
accrued  upon  the  contract  of  guaranty,  and,  when 
such  is  the  case,  the  principle  contended  for  by  ap-  2 

pellant's  coimsel  has  no  application.  A  cause  of  ac- 
tion which  has  accrued  upon  a  special  guaranty  may  be 
assigned  and  an  action  maintained  thereon,  although  the 
contract  before  a  breach  might  not  have  been  assignable. 
See  case  last  above  cited.  This  contention,  therefore,  can- 
not prevail. 

It  is,  however,  further  contended  by  appellant's  counsel 
that  she  is  not  bound  because  R  J.  Taylor  was  not  a  party 
to,  nor  had  any  knowledge  of,  the  guaranty.  With  r^ard 
to  this  contention,  the  material  facts  are  that  R  J.  Taylor 
was  the  husband  of  appellant ;  that  at  the  time  the  guaranty 
agreements  were  entered  into  Mr.  Taylor  was  very  ill,  so 
that  the  doctors  in  attendance  had  forbidden  all  communica- 
tion with  him ;  that  while  Mr.  Taylor  was  in  such  condition 
the  cashier,  who  represented  both  banks,  came  to  the  home 
of  appellant  and  her  husband  and  demanded  adjustment  of 
Mr.  Taylor's  debts;  that  to  avoid  troubling  Mr.  Taylor  ap- 
pellant, with  R.  L.  and  J.  L.  Taylor,  who  were  her  schis 
and  who  had  had  and  continued  to  have  business  relations 
with  the  respondent  bank,  entered  into  the  two  guaranty 
contracts  that  Mr.  Taylor  in  about  two  weeks  thereafter 
died,  and  never  became  a  party  to  nor  had  any  knowledge  of 
the  guaranty  agreements.  In  order  to  bind  appellant,  it  was 
not  necessary  that  her  husband,  the  debtor  whose  ob- 
ligations were  guaranteed,  should  either  be  a  party  3 
to  the  guaranty  agreements,  or  should  even  be  made 
aware  of  them.  The  law  upon  this  subject  is  clearly  and 
tersely  stated  in  20  Cyc.  1412,  in  the  following  language: 


Digitized  by 


Google 


Bank  v.  Taylob  et  al.  521 

"It  18  not  necessary,  in  order  that  the  guaranty  should  be 
binding  upon  the  guarantor,  that  the  debtor  should  have 
knowledge  of  the  transaction,  or  be  in  any  way  a  party 
thereto."  The  reason  for  the  rule  is  that  privity  of  con- 
tract between  the  debtor  and  guarantor  is  not  required.  The 
following  cases  are  squarely  in  point:  Solary  v.  Stvltz,  22 
Fla.  263 ;  Hughes  v.  Littlefield,  18  Me.  400. 

Nor  is  the  contention  tenable  that  there  was  no  considera- 
tion for  the  agreement  in  so  far  as  appellant  was  concerned. 
The  guaranty  upon  its  face  recites  a  sufficient  consideration, 
and  the  undisputed  evidence  is  to  the  effect  that,  pur- 
suant to  the  agreement,  the  bank  actually  extended  the  4 
time  by  forbearing  to  bring  suit.  An  extension  of  the 
time  is  in  itself  sufficient  consideration  to  support  a  contract 
of  guaranty.  The  authorities  to  this  effect  are  numerous, 
if  not  unanimous.  In  the  cases  cited  below,  as  in  the  case 
at  bar,  the  wife  had  guaranteed  the  payment  of  her  hus- 
banVs  debts,  and  she  contended  that  she  was  not  bound  be- 
cause of  lack  of  consideration.  It  was  made  to  appear,  how- 
ever, that  there  had  been  an  extension  of  time,  and  for  that 
reason  the  courts  held  the  contention  untenable.  (Low  Bros. 
&  Co.  V.  Anderson,  41  Iowa  476;  Smith  v.  Spaulding,  40 
Neb.  339,  58  N.  W.  952;  FauOener  v.  GilheH,  57  Neb.  544, 
77  N.  W.  1072.)  The  following  cases  are  to  the  same  effect: 
Ives  V.  McHwrd,  103  HI.  97 ;  Dahlman  v.  Hammel,  45  Wis. 
466 ;  Coffin  v.  Trustees,  etc.,  92  Ind.  337 ;  Pvlliam  v.  With- 
ers, 8  Dana  (Ky.)  98,  33  Am.  Dec.  479.  In  the  foregoing 
cases  numerous  other  cases  are  cited  to  which  it  is  unneces- 
sary to  refer.    This  contention,  therefore,  must  be  overruled. 

A  more  serious  question,  however,  arises  with  respect  to 
the  charge  of  the  court.  As  we  have  pointed  out,  the  action 
is  grounded  on  two  written  guaranties.  In  the  guaranties 
the  appellant,  as  guarantor,  promised  to  pay  certain  obliga- 
tions if  the  same  were  not  paid  by  her  husband  upon  the 
express  condition  that  respondent  should  for  a  period  of 
ninety  days  forbear  to  "demand  or  insist"  upon  payment  of 
the  obligations  aforesaid.  Appellant  thus  agreed  to  pay  a 
specific  debt  upon  the  condition  that  respondent  would  for 
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a  specified  time  forbear  to  demand  payment  thereof.  Here 
we  have  a  promise  for  a  promise,  and  the  action  is  based  upon 
appellant's  promise,  and  the  consideration  for  her 
promise  is  specifically  set  forth  in  the  agreement 
sued  on,  and  no  other  consideration  is  alleged  in  the  com- 
plaint. At  the  trial  of  the  case,  however,  upon  cross-exam- 
ination of  one  of  respondent's  witnesses,  it  developed  that 
there  was  what  the  respondent  now  claims  constituted  an 
additional  consideration  for  the  contract  of  guaranty.  In 
this  connection,  it  must  be  remembered  that  one  of  appel- 
lant's defenses  relied  on  by  her  was  that  there  was  no  con- 
sideration for  the  contract  of  guaranty.  Since,  therefore, 
the  consideration  alleged  in  the  complaint  was  forbearance 
to  demand  payment  for  a  specified  time  by  respondent,  the 
burden  of  proof  to  establish  the  consideration  was  upon  it. 
This  burden  respondent  undertook  to  meet  by  proving  that 
it  did  forbear  for  the  time  specified,  and  it  now  asserts  that 
it  did  comply  with  the  conditions  imposed  upon  it  in  the 
guaranty  contract.  The  theory  of  appellant  on  the  trial,  as 
we  understand  her  counsel,  was  that  the  alleged  forbearance 
was  a  mere  subterfuge,  and  was  su^ested  by  respondent's 
agents  for  the  sole  purpose  of  obtaining  her  promise  to 
guarantee  the  debt  of  her  dying  husband.  Whether  this 
claim  in  fact  was  well  founded  or  not  is  not  now  material 
It  is  sufficient  that  it  was  presented  as  an  issue  in  the  case, 
and  hence  was  a  question  for  the  jury  to  pass  on.  That  is, 
it  was  for  the  jury  to  say  whether  the  promise  to  forbear  was 
as  appellant  claimed  it  to  be  or  not  The  court,  however, 
charged  the  jury  that,  if  they  believed  that  respondent  had 
agreed  to  and  did  forbear  as  specified  in  the  guaranty  agree- 
ment, such  forbearance  would  be  a  sufficient  consideration 
to  support  her  promise  of  guaranty.  So  far,  the  court's 
charge  was  undoubtedly  correct. 

But  the  court  did  not  stop  there.  It  also  charged  the  jury 
that  if  they  foimd  that  the  respondent  had  extended  credit 
to  appellant  or  to  the  other  two  defendants,  or  to  either  one 
of  them,  in  consideration  of  appellant's  promise,  as  disclosed 
by  the  testimony  of  the  witness  aforesaid,  then  such  exten- 
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sions  of  credit  would  likewise  constitute  a  good  and 
sufficient    consideration    to    support  her  promise    of  5 

guaranty.  Her  counsel  now  insist  that  the  court 
erred  in  thus  charging  the  jury.  In  our  opinion  the  charge 
was  manifestly  erroneous  for  the  reason  that  it  was  based 
upon  an  issue  or  matter  not  raised  by  the  pleadings.  As 
we  have  seen,  the  contract  of  guaranty  clearly  expressed 
the  consideration  upon  which  it  was  based,  and  in  the  com- 
plaint no  other  consideration  was  alleged.  Appellant,  as 
we  have  seen,  joined  issue  on  the  alleged  consideration.  The 
issue,  therefore,  wes  whether  the  consideration  mentioned 
in  the  contract  existed  as  a  matter  of  fact.  If  it  did,  it  no 
doubt  was  sufficient  in  law  to  support  appellant's  promise; 
but,  if  it  did  not  as  a  matter  of  fact — that  is,  if,  as  appellant 
now  contends,  it  was  a  mere  subterfuge — then  the  consider- 
ation would  fail,  and  her  promise  would  not  be  supported 
by  a  legal,  and  hence  not  by  a  binding,  consideration.  But, 
if  the  court's  charge  was  correct,  then,  although  the  jury 
may  have  believed  that  the  promise  of  forbearance  on  the 
part  of  respondent  was  not  made  in  good  faith,  but  was  a 
mere  subterfuge  to  induce  appellant  to  enter  into  the  guar- 
anty agreement,  yet  they  could  have  found  against  her  on 
the  other  elements  which  the  court  charged  were  a  sufficient 
<X)nsideration  to  bind  her.  In  such  event,  the  findings  of 
the  jury  might  not  be  against  her  upon  the  consideration 
expressed  in  the  agreement  of  guaranty  and  the  one  relied 
on  in  the  complaint,  but  upon  a  consideration  entirely  dif- 
ferent and  upon  a  question  on  which  she  did  not  have  her 
day  in  court. 

Counsel    for    respondent,    however,    seek    to  sustain  the 
charge  of  the  court  upon  two  grounds:     (1)     That  the  ele- 
ments which  it  is  claimed  constituted  the  additional 
consideration  were  brought  out  on  cross-examination  6 

by  appellant's  counsel;  and  (2)  because  the  true  con- 
sideration in  support  of  a  contract  may  always  be  shown. 
We  cannot  agree  to  the  first  proposition.     While  it  is  true 
that  courts  will  not  reverse  a  judgment  when  it  is  made  to 
appear  that  the  parties  have  by  common  consent  brought 
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some  matter  into  the  case  and  tried  it  npon  the  theory  that 
it  was  properly  before  the  court  or  jury,  yet  the  mere  fact 
that  certain  matters  are  brought  out  on  croes-examinatioii 
does  not  authorize  either  the  court  or  the  plaintiff  in  the  case 
to  depart  from  the  issues  in  the  complaint  and  recover  upon 
some  ground  not  alleged  therein.  If  such  a  practice  -were 
permitted,  no  one  could  with  any  degree  of  certainty  say 
either  before  or  after  a  trial  what  the  issues  in  fact  were. 
Moreover,  as  we  have  pointed  out,  it  might  be  that  a  plaintiff 
might  suffer  defeat  upon  the  allegations  of  his  complaint, 
but  can,  nevertheless,  succeed  upon  some  fact  that  was  firet 
volunteered  by  his  own  witness  and  pursued  by  the  attorney 
of  the  adverse  party.  It  is  too  elementary  to  require  dis- 
cussion or  authority  that  under  a  system  of  written  plead- 
ings such  a  course  canndt  be  approved.  As  to  counsel's 
second  proposition,  that  the  true  consideration  may  always 
be  shown,  there  are  quite  a  number  of  important  exceptions. 
Assuming,  but  not  deciding,  that  ordinarily,  where  the  con- 
sideration is  not  contractual,  a  different  or  additional  con- 
sideration from  that  expressed  in  the  agreement  may  be 
shown ;  yet,  in  case  the  plaintiff  in  his  complaint  relies  only 
upon  the  consideration  expressed  in  the  agreement,  may  ho 
show  and  rely  on  a  different  consideration  from  that  stated 
in  his  complaint  without  at  least  amending  it,  and  by  giv- 
ing the  adverse  party  an  opportunity  to  tender  an  issue  on 
the  new  consideration  alleged?  The  general  rule  is  that, 
where  a  party  agrees  to  perform  a  specific  thing  in  con- 
sideration that  the  opposite  party  also  do  or  omit  to  do  a 
specific  thing,  neither  can  ordinarily  require  the  other  to 
do  a  different  thing  or  to  do  more  than  such  party 
promised  to  do.    In  this  case  respondent  alleged  that  7 

appellant  agreed  to  guarantee  her  husband's  debt  upon 
condition  that  it  would  forbear  for  a  specified  time  to  de- 
mand or  insist  upon  payment  thereof.  This  is  what  appel- 
lant came  into  court  to  meet,  but  when  once  there,  because 
her  counsel,  upon  cross-examination,  pursued  a  certain  an- 
swer of  a  witness,  she  is  confronted  with  the  claim  that,  if 
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the  consideration  expressed  in  her  contract  failed,  there  is 
still  another  one  which  is  good  and  sufficient. 

In  view  that  counsel  on  neither  side  have  either  brifed 
or  orally  argued  the  question  as  to  whether  the  contract  in 
question  falls  within  the  class  where  the  expressed  consider- 
ation may  or  may  not  be  varied  by  parol,  and  because  the 
question,  in  our  opinion,  cannot  properly  arise  until  the  re- 
spondent, in  view  of  the  expressed  consideration  in  the  con- 
tract sued  on,  by  proper  pleadings  presents  the  issue  of  addi- 
tional consideration,  we  shall  not  pass  upon  the  question 
whether  the  contract  sued  on  comes  within  the  class  where, 
although  the  consideration  is  stated  in  express  terms,  that 
notwithstanding  this  a  further  and  additional  consideration 
may  be  shown  at  the  trial. 

For  the  reasons  above  stated,  the  judgment  is  reversed, 
and  the  cause  remanded  to  the  district  court,  with  directions 
to  grant  appellant  a  new  trial.     Costs  to  appellant 

McCARTY  and  STRAUP,  JJ.,  concur. 


HYDRAULIC  CEMENT  BLOCK  COMPANY  v. 
CHRISTENSEK 

No.  2170.    Decided  February  25,  1911  (114  Pac  624). 

Appeal  and  Ebbob — ^Review.  Where  evidence  which  may  or  not 
be  material  and  relevant,  depending  on  whether  other  evidence 
is  introduced,  is  admitted  provisionaUy  on  such  other  evidence 
being  Introduced,  it  is  necessary  to  convict  the  court  of  error  to 
move  to  strike  it  out  on  such  other  evidence  not  being  intro- 
duced, and,  the  motion  being  denied,  to  except  to  such  ruling. 
(Page  630.) 

Tbial — iNSTBUcnoNS — ^RsQUESTS.  Refusal  of  requested  instruc- 
tions, either  too  broad  or  too  restricted,  is  not  error,  though 
the  court  might  weU  have  charged  on  subjects  suggested  thereby. 
(Page  630.) 
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3.  New  Trial — Newlt  DiflcovEBSD  Evidence — ^DnjOEircE.  A  show- 
ing of  diligence  to  produce  the  evidence  on  the  trial  is  necessary 
to  entitle  one  to  new  trial  for  newly  discovered  evidence.  (Page 
631.) 

4.  REPLEViir — SumciENCT  OF  E^viDENCB.  Judgment  for  defendant 
in  replevin  on  a  hill  of  sale  unconnected  with  plaintifTs  title  is 
unjustified,  there  heing  uncontradicted  evidence  that  plaintiff 
had  previously  bought  the  property,  and  no  evidence  that  it  had 
parted  with  its  title.     (Page  632.) 

Appeal  from  District  Court,  Seventh  District;  Hon,  A. 
H.  Chrisiensen,  Judge. 

Action  by  Hydraulic  Cement  Block  Company  against  W. 
E.  Christensen. 

Judgment  for  defendant    Plaintiff  appeals. 

Reversed,  and  new  trial  directed. 

S.  A.  King  for  appellant. 

L.  0.  Hoffman  for  respondent 

FKICK,  C.  J. 

Appellant,  as  the  alleged  owner,  brought  this  action  to 
recover  from  the  respondent  a  team,  wagon,  and  one  set  ^f 
double  harness.  The  complaint  is  in  the  usual  form  in  an 
action  of  claim  and  delivery.  The  respondent  in  his  answer 
denied  the  allegations  of  the  complaint,  and  alleged  owner- 
ship in  himself.  A  trial  to  a  jury  resulted  in  a  verdict  for 
respondent.  The  court  entered  judgment  on  the  verdict, 
and  the  appellant  prosecutes  this  appeal. 

The  evidence  at  the  trial,  in  substance,  was  to  the  effect 
that  in  March,  1008,  at  Green  River,  Utah,  the  appellant 
was  the  owner,  and  in  possession,  of  a  team  consisting  of 
a  horse  and  a  mare  of  the  value  of  three  hundred  and  seventy- 
five  dollars,  a  Fish  Brothers  lumber  wagon  of  the  value  of 
one  hundred  dollars  and  a  set  of  double  harness  of  the  value 
of  forty  dollars ;  that  the  team  at  the  time  aforesaid  was  in 


Digitized  by 


Google 


Cement  Go.  v.  Christensbn.  527 

the  possession  of  and  was  used  by  the  Mutual  Irrigation 
Company.  A  Mr.  Spaulding  who  at  the  time  was  employed 
by  the  Merrill-Bollinger  Company  at  Green  River  was  in- 
formed by  a  Mr.  Fisher  that  he,  Mr.  Fisher,  desired  to  buy 
a  team,  wagon,  and  harness.  Mr.  Spaulding  knew  that  the 
oflScers  of  appellant  wanted  to  sell  the  team,  wagon,  and 
harness  in  question,  and  he  so  informed  Mr.  Fisher.  Mr. 
Fisher  said  he  could  pay  for  the  outfit  in  about  ten  days, 
but  Spaulding  informed  him  that  all  of  the  officers  of  the 
appellant  were  absent  from  Green  River,  and  that  he,  Spauld- 
ing, had  no  authority  to  sell  or  dispose  of  the  team.  Fisher 
replied  to  this  by  saying  that  he  needed  a  team  and  wagon 
immediately.  Upon  this  statement,  Spaulding  proposed  that 
Mr.  Fisher  hire  the  outfit  at  the  rate  of  one  dollar  and  fifty 
cents  per  day  until  some  of  the  officers  aforesaid  returned 
to  Green  River,  at  which  time  he  could  arrange  the  matter 
with  them.  This  Mr.  Fisher  agreed  to-do,  and  took  the  team 
upon  the  conditions  aforesaid.  Some  time  afterwards,  when 
some  of  the  officers  returned  to  Green  River,  Spaulding  in- 
formed them  of  what  he  had  done,  and  they  saw  Mr.  Fisher, 
and,  instead  of  selling  the  team,  wagon,  and  harness  to  him, 
he  hired  the  outfit  from  them  at  the  rate  of  one  dollar  and 
fifty  cents  per  day,  and  thereafter  paid  appellant  on  several 
occasions  different  sums  of  money,  which  it  is  claimed  was 
applied  as  payment  for  the  services  of  the  team.  Mr.  Fisher, 
however,  soon  left  Green  River  with  the  team,  wagon,  and 
harness,  and  none  of  the  officers  of  appellant  seemed  to  know 
where  he  had  gone,  or  what  caused  him  to  leave.  On  April 
19,  1908,  the  respondent,  under  the  name  of  "Mat  Warner," 
wrote  to  Mr.  Spaulding  from  Price,  Utah,  about  the  team 
that  "Fisher  got  of  you.  He  sold  it  to  Wright,  and  I  thought 
it  might  concern  you  to  learn  it.  The  team  is  held  by  Wright. 
He  paid  two  hundred  and  twenty-five  dollars  for  it  and  gave 
a  note  for  two  himdred  and  twenty-five  dollars.  Now,  if 
there  is  anything  wrong,  let  me  know."  *  As  soon  as  Mr. 
Spaulding  received  the  foregoing  letter,  he  informed  the  offi- 
cers of  appellant,  and  they  at  once  went  to  Price,  Utah,  to 
see  about  the  matter.     At  this  point  the  evidence  is  some- 


Digitized  by 


Google 


528  Thibty-Eight  Utah. 

what  conflicting.  The  oflGLcers  contended  that  they  informed 
respondent  fully  regarding  the  title  and  ownership  of  the 
team,  wagon,  and  harness,  and  that  Fisher  had  "stolen" 
the  same,  and  that  no  one  had  any  right  to  sell  the  team. 
Fisher  in  the  meantime  had  left  the  country,  and  no  one 
seemed  to  know  his  whereabouts.  It  also  was  made  to  ap- 
pear that,  when  Spaulding  made  the  arrangement  with  Fisher 
about  the  team,  he  gave  Mr.  Fisher  an  order  on  Mr.  Can- 
field,  who  had  charge  of  the  affairs  of  the  Mutual  Irrigation 
Company  aforesaid,  and  in  whose  possession  the  team  was. 
The  order  is  as  follows:  "Green  Eiver,  Utah,  March  11, 
1908.  Mr.  Canfield.  Dear  Sir:  I  have  sold  the  block  team 
to  Mr.  Fisher  and  wish  you  would  let  his  team  off  one  day 
to  haul  the  balance  of  the  flume  lumber  which  will  take  one 
day.  Yours,  T.  D.  Spaulding."  Mr.  Spaulding  says  that 
he  wrote  the  foregoing  order  in  that  form,  because  he  knew 
that,  if  he  told  Canfield  that  he  merely  "hired  the  team," 
Canfield  might  not  let  Fisher  have  it,  since  Canfield  wanted 
teams  to  work  for  the  irrigation  company.  The  respondent 
says  he  saw  the  order  to  Canfield  before  he  bought  the  team 
from  one  R.  A.  Wright,  of  Price,  Utah.  Respondent,  over 
appellant's  objection,  was  permitted  to  introduce  in  evi- 
dence a  bill  of  sale  from  said  R.  A.  Wright  for  an  "undi- 
vided one-half  interest  in  and  to"  the  team,  wagon,  and  two 
sets  of  double  harness,  and  also  a  bill  of  sale  from  said 
Wright  to  one  Sedse  Rhoades  for  an  "undivided  one-half 
interest  in  and  to"  the  team,  wagon,  and  harness  and  other 
property,  and  also  admitted  an  agreement  between  respond- 
ent and  said  Sedse  Rhoades  relative  to  the  use  of  the  property 
aforesaid.  At  the  time  the  court  admitted  in  evidence  the 
foregoing  bills  of  sale  and  agreement,  the  court  said  that 
they  were  admitted  provisionally  only,  and  upon  the  condi- 
tion that  respondent  would  in  some  way  show  that  Wright's 
claim  of  title  to  the  property  in  question  was  connected  with 
appellant's  claim  of  title  thereto,  and  that  the  court  would 
charge  the  jury  to  that  effect.  The  court  also  admitted  sec- 
ondary evidence  of  some  receipts  which  it  was  claimed  were 
given  by  appellant  to  Fisher  for  money  received  from  him 
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by  it.  There  was  also  uncontradicted  evidence  to  the  effect 
that  appellant  had  bought  the  team,  wagon,  and  harness  some 
years  before  the  action  was  commenced;  that  it  was  a  cor- 
poration of  this  state ;  that  Spaulding  at  no  time  was  an  oflS- 
cer,  director,  stockholder,  agent,  or  servant  of  said  corpora- 
tion ;  that  he  had  no  authority  to  sell  said  team,  wagon,  and 
harness;  and  that  no  officer,  director,  or  any  other  agent  of 
said  corporation  at  any  time  sold  said  team,  wagon,  and  har- 
ness to  any  one,  and  that  said  corporation  had  at  no  time 
parted  with  its  title  to  said  property.  There  was  also  some 
evidence  to  the  effect  that  some  years  before  the  action  was 
commenced  the  Merrill-Bollinger  Lumber  Company,  another 
corporation,  was  in  possession  of  the  property  involved  in 
this  action.  There  is  absolutely  no  direct  evidence,  however, 
that  said  company  owned  said  property  at  any  time,  or  that 
it  continued  to  own  the  same,  or,  if  it  had  owned  the  prop- 
erty, that  it  had  parted  with  its  title  thereto  to  any  one  un- 
der whom  respondent  claimed  his  title.  The  whole  matter, 
so  far  as  said  company's  connection  with  the  property  is 
concerned,  is  left  to  conjecture.  For  some  reason,  appellant 
did  not  immediately  after  the  officers  had  gone  to  Price  in 
response  to  "Mat  Warner's"  letter  commence  this  action,  but 
deferred  bringing  it  for  a  number  of  months  thereafter.  The 
verdict  is  based  upon  substantially  the  foregoing  facts. 

The  first  assignment  of  error  relates  to  the  bills  of  sale 
and  agreement  before  referred  to.  It  is  contended  that  the 
court  committed  prejudicial  error  in  admitting  in  evidence 
the  bills  of  sale  and  agreement  aforesaid.  At  the  time  they 
were  offered  in  evidence,  appellant's  counsel  objected  to  their 
admission  upon  the  grounds  that  they  were  "incompetent, 
irrelevant,  and  immaterial."  The  objection  was  overruled, 
and  the  court  in  admitting  them  stated  at  the  time  that  he 
did  so  "provisionally  upon  their  being  connected  with  the 
plaintiff  in  the  case."  It  is  now  contended  by  counsel  that 
resxx)ndent  did  not  connect  the  title  sought  to  be  transferred 
by  the  bills  of  sale  with  appellant's  title,  and  hence  it  is  urged 
the  bills  of  sale  were  not  evidence  as  against  appellant  for 
38  UUh— 34 
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any  purpose.  We  are  of  the  opinion  that  there  is  no  evi- 
dence from  which  the  jury  were  justified  in  finding  that  th:* 
bills  of  sale  were  in  any  way  connected  with  appellant^s  title 
to  the  property  in  question,  and  hence,  in  view  of  the  issues, 
they  were  not  evidence  as  against  appellant  for  any  purpose. 
When  the  bills  of  sale  were  offered  in  evidence,  however, 
the  court  was  unable  to  see  or  determine  whether  they  would 
or  would  not  become  material  and  relevant.  The  questitwi 
of  admitting  them  in  evidence,  therefore,  was  one  merely  of 
order  of  proof,  which  was  a  matter  largely,  if  not  entirely, 
within  the  discretion  of  the  court.  Although  the  bills  of 
sale  were  not  connected  with  appellant's  title,  yet,  in  view 
of  the  circumstances,  the  court  committed  no  error  by  merely 
admitting  them  in  evidence  at  the  time  they  were  admitted. 
Where  evidence  is  admitted,  therefore,  which  for  the 
reasons  aforesaid  becomes  immaterial  or  irrelevant,  1 

the  party  against  whom  it  is  admitted,  in  order  to  have 
the  question  reviewed  in  this  court,  must  move  to  strike 
the  objectionable  evidence  from  the  record,  or  ask  the  court 
to  withdraw  it  from  the  consideration  of  the  jury,  and,  if 
the  court  refuses  to  do  so,  he  must  except  to  the  ruling  and 
predicate  his  error  upon  such  ruling.  In  this  case  no  such 
motion  or  request  was  made,  and  hence  appellant  cannot 
avail  himself  of  the  alleged  error  covered  by  this  assign- 
ment. 

Appellant  also  assigns  numerous  other  errors  relative  to 
the  admission  and  exclusion  of  evidence.  While  the  court 
might  well  have  sustained  some  of  appellant's  numerous  ob- 
jections, yet  the  evidence  which  was  either  admitted  or  ex- 
cluded was  of  such  a  character  that  the  admission  upon  the 
one  hand,  and  the  exclusion  upon  the  other,  could  in  no  way 
have  prejudiced  any  substantial  right  of  appellant.  What- 
ever error  was  committed,  therefore,  in  this  regard,  was  error 
without  prejudice,   and   needs  no   further  consideration. 

It  is  also  asserted  that  the  court  erred  in  refusing  to  charge 
the  jury  as  requested  by  appellant.     We  have  carefully  ex- 
amined the  requests,  and  we  do  not  think  that  the 
court  committed  prejudicial  error  in  refusing  to  give  2 
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the  requests.  The  substance  of  some  of  them  was  covered 
by  the  court's  general  charge,  and,  where  such  was  not 
the  case,  the  requests  in  themselves  were  defective,  and 
the  court  probably  refused  them  for  that  reason.  It  is  true 
that  the  court  might  well  have  charged  the  jury  upon  one 
or  more  of  the  subjects  suggested  in  the  requests,  but  the 
requests  in  themselves  were  either  so  sweeping  or  so  re- 
stricted in  what  was  claimed  in  them  as  to  justify  the  court 
in  rejecting  all  of  them. 

Appellant  also  strenuously  insits  that  the  court  erred  in 
overruling  its  motion  for  a  new  trial  for  various  reasons. 
The  principal  ground,  however,  is  the  one  of  newly  discovered 
evidence.  While  it  is  true  that  from  the  affidavits  filed  by 
appellant  in  support  of  that  ground  it  appears  that,  if  the 
jury  believe  the  alleged  newly  discovered  evidence  set  forth 
in  said  aflldavits,  the  result  will  probably  be  different,  yet 
it  is  also  true  that  much  of  the  alleged  newly  discovered  evi- 
dence is  merely  cumulative,  and  that  there  appears  an  abso- 
lute want  of  diligence  on  the  part  of  appellant  to  obtain  the 
alleged  newly  discovered  evidence  at  the  trial.  The  record 
in  this  regard  presents  a  case  where,  after  trial,  a  defeated 
party  begins  to  look  up  the  evidence  to  sustain  the  allegations 
contained  in  his  pleading.  Courts  cannot  grant  new  trials 
merely  because  a  defeated  party,  after  an  adverse  decision, 
makes  a  showing  that  upon  a  second  trial  he  can  produce 
additional  evidence  in  support  of  his  contentions 
which  will  probably  turn  the  decision  in  his  favor.  3 

He  must  use  due  dilgence  to  produce  his  evidence 
when  the  case  comes  on  for  trial,  and,  unless  he  does  so,  the 
court  is  powerless  to  help  him.  In  this  case  there  is  no  show- 
ing whatever  that  the  plaintiff  used  any  dilegence  to  produce 
the  allied  newly  discovered  evidence  at  the  trial.  The 
court,  therefore,  committed  no  error  in  overruling  the  motion 
for  that  reason. 

Finally,  it  is  contended  that  the  verdict  and  judgment  are 
not  sustained  by  the  evidence.  We  are  of  the  opinion  that 
this  contention  must  be  sustained.  Coimsel  for  respondent 
frankly  concedes  that  there  is  no  direct  evidence  connecting 
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the  title  to  the  property  in  question  relied  on  by  respondent 
Avith  that  of  appellant,  but  he  insists  that  there  are  some  facts 
«nd  circumstances  from  which  the  jury  were  authorized  in 
finding  that  the  appellant  had  either  parted  with  its  title  or 
that  the  property  was  not  owned  by  it  We  have  been 
unable  to  find  any  facts  or  circumstances  from  which  4 

any  such  inferences  could  legitimately  be  drawn,  or 
upon  which  such  conclusions  could  be  based.  By  leaving  out 
of  consideration  the  bills  of  sale,  there  is  no  evidence  that 
respondent  had  any  right,  title,  or  interest  in  or  to  the  prop- 
erty as  against  appellant.  Although  appellant  cannot  avail 
itself  of  the  supposed  error  in  admitting  the  bills  of  sale 
in  evidence  for  the  reasons  hereinbefore  stated,  neither  can 
the  respondent  avail  himself  of  them  as  evidence  against 
appellant.  There  is  therefore  no  evidence  sustaining  the 
verdict  and  judgment  The  judgment  is  therefore  reversed, 
and  the  case  remanded  to  the  district  court,  with  directions 
to  grant  a  new  trial.    Costs  to  appellant. 

McCARTY  and  STEAUP,  JJ.,  concur. 


LOFTIS  V.  PACIFIC  MUTUAL  LIFE   INSURANCE 
COMPANY  OF  CALIFORNIA. 

No.  2126.    Decided  January  IS,  1911  (114  Pac.  134). 
On  Application  for  Rehearing  March  8,  1911. 

1.  Appeal  and  EiBBoa — ^Assignments  of  Erbob — ^NECESsrrr.  Rulingi 
on  evidence  are  waived  unless  proper  assignments  of  error  in 
the  court  on  appeal  are  made,  though  the  questions  were  raised 
in  the  trial  court  and  exceptions  properly  preserved  to  the  ml- 
ings.     (Page  548.) 

2.  Insurance — ^Accident  Insurance — Nonpaykent  of  Pbemicms — 
Waiver.  A  stipulation  in  an  accident  policy  that,  in  case  any 
installment  of  the  premium  is  not  paid  when  due,  all  right! 
under  the  policy  will  lapse,  is  a  provision  for  the  benefit  of  tn- 
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surer,  and  It  may  treat  the  policy  as  In  force,  though  cause  for 
forfeiture  exists.     (Page  548.) 

3.  IifsxTBAi^cB— Nonpayment  op  Pbxmiums — ^Waiveb.  An  Insurer 
may  waive  promixt  payment  of  premiums,  though  payment  Is  of 
the  essence  of  the  contract  of  Insurance,  and  It  may  continue  to 
treat  policies  In  force  after  rights  thereunder  have  lapsed  for 
nonpayment     (Page  649.) 

4.  InSUBANCE  —  FOBFEITUBE  —  WaIVEB  —  POWEBS       OP      AOENTS.        A 

waiver  of  forfeiture  of  a  policy  for  nonpayment  of  Installments 
of  premiums  may  be  made  by  an  agent  of  Insurer  who  has 
either  express  or  Implied  authority  so  to  do.     (Page  550.) 

5.  Insx7rancih-Forfeiture--Waiveb— PowEBS  OP  Agents.  The  Im- 
plied authority  of  an  agent  of  an  Insurance  company  to  waive 
forfeiture  of  a  policy  for  nonpayment  of  premiums  must  arise 
out  of  the  relation  of  the  agent  to  the  business  affairs  of  the 
company,  and,  where  the  agent  Is  a  general  agent  or  general 
manager  Intrusted  with  the  branch  of  business  wherein  waivers 
are  usually  made,  a  waiver  knowingly  and  Intentionally  made 
Is  binding  on  the  company,  though  the  policy  stipulates  that  no 
waiver  shall  become  effective  unless  made  by  a  particular  ofQcer 
or  officers  and  Indorsed  on  the  policy.     (Page  550.) 

6.  Insubance— Fobpeitube  pob  Nonpayment  op  Pbemiijms — ^Waiveb. 
Where,  on  default  In  the  payment  of  a  premium  on  a  policy. 
Insurer  attempts  to  collect  the  premium  or  a  premium  subse- 
quently falling  due,  though  the  first  default  would  terminate  the 
insurance,  the  attempt  was  an  election  of  insurer  to  waive  the 
forfeiture.     (Page  551.) 

7.  Insxtbance — FoBPErruBE  pob  Nonpayment  op  Pbemiums — ^Waives. 
Where  the  nonpayment  of  a  premium  for  a  policy  or  any  part 
thereof  terminated  the  rights  of  Insured  under  It  without  any 
act  by  Insurer,  and  where  no  special  act  of  Insurer  was  required 
to  keep  the  policy  In  force,  Insurer  by  demanding  and  receiving 
the  past-due  and  future  installments  of  the  premium  could  con- 
tinue the  policy  in  force.     (Page  552.) 

8.  WoBDS  AND  Phbases — ^"Waiveb."  A  "waiver"  operates  as  an 
estoppel  on  the  party  who  waives;  but  it  is  not  essential  to  & 
waiver  that  a  party  in  whose  favor  It  is  made  must  prove  all  the 
elements  of  an  estoppel  in  pais  before  he  is  entitled  to  avail 
himself  of  the  waiver.     (Page  553.) 

9.  Contbacts — ^Rescission — Waives.  A  party  to  a  contract  wha 
has  the  right  to  terminate  it  by  reason  of  some  default  of  the 
other  party  may  waive  the  right,  and,  where  he  does  so,  the 
contract  remains  in  force.     (Page  553.) 

10.    CJontbacts — Rescission — Waiveb.    A  waiver  of  a  forfeiture  of 
a  contract  by  reason  of  some  default  by  a  party  thereto  may 
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be  in  express  words  or  by  acts  cind  conduct  from  which  a  waiver 
may  be  inferred  or  implied.     (Page  553.) 

11.  C!oKTiucT8 — ^Rescission — Waiveb.  Where  a  party  to  a  contract 
must  do  a  particular  thing  by  a  given  time  to  keep  the  con- 
tract in  force,  and  he  fails  to  do  so,  and  the  other  party  after 
default  does  something  by  which  he  manifests  an  intention  to 
continue  the  contract  in  force,  he  may  be  deemed  to  have  waived 
his  right  to  forfeit  the  contract  for  a  past  default,  and  the  party 
may  treat  the  contract  as  in  force  and  perform  within  a  rea- 
sonable time  the  thing  required  of  him.     (Page  553.) 

12.  Contracts — ^Rescission — ^Waiveb — Question  fob  Juby.  Whether 
a  waiver  of  a  forfeiture  of  a  contract  for  default  of  a  party 
thereto  has  taken  place  depends  on  the  facts  of  the  case,  and, 
ordinarily,  presents  a  question  of  fact,  or  at  least  a  mixed  ques- 
tion of  law  and  fact.    (Page  553.) 

18.  Contracts — Rescission — ^Waiver.  Where  a  waiver  prevents  a 
forfeiture  of  a  contract,  the  law,  ordinarily,  permits  a  liberal 
construction  to  be  placed  on  the  acts  of  the  party  waiving  with 
a  view  of  bringing  about  a  waiver.     (Page  653.) 

14.  Insurance — Accident  Insurance — ^Waiver  of  Forfeitubb — ^Evi- 
nENCE.  In  an  action  on  an  accident  policy  stipulating  for  the 
pajrment  of  the  premium  in  monthly  installments  deducted  from 
the  wages  of  insured,  evidence  held  to  support  a  finding  tliat 
insurer  waived  forfeiture  of  the  policy  for  non-payment  of  in- 
stallments during  months  insured  did  not  work  or  did  not 
earn  enough  to  pay  the  installment     (Page  554.) 

16.  Insurance— Nonpayment  of  Premiums — ^Waiver.  Where  neither 
Insurer  nor  its  authorized  agent  had  received  an  installment  of 
the  premium,  it  could  not  be  supposed  that  the  installment  was 
paid  at  a  time  a  demand  was  made  by  insurer  or  its  authorized 
agent  for  an  installment  subsequently  due,  and  the  act  in  so 
doing  must  be  treated  as  a  waiver  of  forfeiture  for  nonpayment 
of  the  installment     (Page  555.) 

16.  Insurance— Forfeiture — ^Waiver.  Where  an  accident  policy  is 
kept  in  force  so  as  to  authorize  insurer  to  demand  and  receive  a 
past-due  installment  of  the  premium,  the  policy  must  be  deemed 
in  force  for  all  other  purposes  so  as  to  bind  insurer  thereon. 
(Page  556.) 

17.  Insurance — Forfeiture — ^Waiver — ^E3vidence.  That  insurer  issu- 
ing an  accident  policy  calling  for  the  payment  of  the  premium 
in  monthly  installments  from  the  wages  of  insured  by  its  course 
of  conduct  ignored  the  defaults  of  installments  of  premiums  on 
policies  held  by  coemployees  of  insured  is  a  circumstance  from 
which  it  may  be  inferred  that  it  intended  to  treat  insured  the 
same  as  it  had  treated  coemployees  under  similar  circumstances. 
<Page  556.) 
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18.  Insubance  —  FoRFEiTUBE  —  Waiver  —  BviDKNCK.  On  the  Issue 
whether  Insurer  issuing  an  accident  policy  stipulating  for  the 
payment  of  premiums  in  monthly  installments  from  the  wages 
of  Insured  waived  a  forfeiture  for  non-payment  of  monthly  in- 
Btallmentfl,  evidence  of  insurer's  course  of  conduct  in  collecting 
premiums  on  policies  of  coemployees  of  insurer  similarly  situated 
was  competent  to  show  its  position  with  regard  to  past  defaults 
of  insured.     (Page  556.) 

19.  Insubakce — FoBFEiTUBE — ^Waiveb — ^EVIDENCE.  On  such  issue,  evi- 
dence of  a  subsequent  payment  by  the  employer  of  the  past-due 
premium  of  insured  made  in  the  regular  course  of  business  was 
competent     (Page  557.) 

On  Application  fob  Reheabino. 

20.  Appeal  aiyd  Ebbob — Questions  Reviewable — ^Assignments  of 
Ebbob.  Unless  error  is  assigned  in  the  Supreme  Court  on  appeal, 
there  is  nothing  to  review.*     (Page  560.) 

21.  CoNTBACTs — Failube  TO  Pebform — ^Waiveb — ^PLEADING.  Where 
the  pleading  alleges  performance  of  a  contract,  it  is  not  necessary 
to  allege  a  waiver  because  proof  thereof  is  admissible  under  the 
general  allegation.'     (Page  560.) 

22.  Appeal  and  Ebrob— Habmless  EIbbob — Ebbonbous  Admission  of 
E2VIDENCE.  Where  a  party  was  not  prevented  from  meeting  the 
evidence  of  waiver  at  the  trial  to  the  same  extent  as  though 
waiver  had  been  pleaded,  the  error,  if  any,  in  admitting  evidence 
of  waiver  because  not  pleaded,  was  not  prejudicial,  and  under 
the  statute  the  court  could  not  reverse  the  judgment  on  that 
ground.     (Page  561.) 

Action  by  Addie  B.  Loftis,  administratrix  of  Thomas  J. 
Loftis,  deceased,  against  the  Pacific  Mutual  Life  Insurance 
Company  of  California. 

Judgment  for  plaintiff.     Defendant  appeals. 

Affikmed. 

C.  8.  Varian  for  appellant. 


^  Smith  Table  Co.  y.  Madsen,  30  Utah,  297,  84  Pac.  885;  Lyon 
▼.  Mauss,  31  Utah,  283,  87  Pac.  1014. 

■West  V.  Insurance  Soc.,  10  Utah,  451,  87  Pac.  687;  Stephens  y. 
Union,  etc.,  Soc,  16  Utah,  22,  60  Pac.  626,  67  Am.  St.  Rep.  595. 
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E.  0.  Leatherwood  and  E.  A.  Walton  for  respondent 

appbllant's  points. 

The  rule  is  that  when  a  party  relies  upon  a  waiver  of 
the  performance  of  an  act  upon  which  his  right  of  action 
depends,  such  waiver  must  be  specially  pleaded.  (Aronson 
V,  Frankfurt  Accident  P.  O.  Co.  [Cal.],  99  Pac.  539; 
McCormach  v.  Insurance  Co,,  78  Cal.  468;  German  Insur- 
ance Co.  V.  Shader  [Neb.],  96  K  W.  604;  Oerman  Ins.  Co. 
V.  Daniels  [Tex.],  33  S.  W.  550;  Insurance  Co.  v.  Cape- 
hart,  108  Ind.  278;  Cont'l.  Ins.  Co.  v.  Vanlue  [Ind.],  26 
K  E.  119-122 ;  Cyc  of  Law,  923 ;  Parsons  v.  Grand  Lodge, 
etc.  [la.],  78  K  W.  676;  Knapf  v.  Brotherhood,  etc.,  117 
K  W.  298;  Neuberger  v.  Bobbins  [Utah],  106  Pac.  933; 
Shawnee  Ins.  Co.  v.  Knerr  [Kan.],  83  Pac.  612;  Insur- 
ance Co.  V.  Dyches,  56  Tex.  565 ;  Cooley  Briefs  on  Ins,  Law, 
vol.  3,  p.  2768;  11  Ency.  PI.  &  Pr.,  422.) 

The  plaintiff  in  this  case  was  bound  to  show  by  sufficient 
evidence  that  the  defendant  not  only  dispensed  with  the  lim- 
itation of  the  contract  as  to  the  manner  in  which  a  waiver 
should  be  evidenced,  but  that  in  fact  the  company  did  waive 
a  compliance  with  the  policy  conditions  as  claimed.  And 
further,  where,  as  in  this  case,  the  acts  or  omissions  relied 
upon  to  establish  a  waiver  were  those  of  a  company  agent  who 
was  by  the  insurance  contract  expressly  denied  the  power  to 
waive  any  of  its  provisions,  it  must  be  shown,  that  such  agent 
had  subsequently  express  authority  to  make  the  waiver,  or 
that  the  defendant,  with  knowledge  of  the  facts,  ratified  his 
action.  Authority  to  an  agent,  general  or  special,  in  the 
presence  of  such  a  provision  as  is  found  in  this  contract  may 
not  be  imputed  because  of  the  fact  that  he  is  authorized  to 
solicit,  write,  and  deliver  policies.  (Northern  Assurance  Co. 
V.  Grand  View  Building  Ass'n.,  183  U.  S.  308-361 ;  Cooley's 
Briefs  on  Ins.,  vol.  3,  2499 ;  p.  502-503 ;  Bank  of  Commerce 
V.  N.  Y.  Life  Ins.  Co.  [Ga.],  54  S.  E.  643 ;  Collins  v.  Metro- 
politan  Life  Ins.  Co.  [Mont],  80  Pac.  609;  Cay  ford  r. 
Metropolitan  Life  Ins.  Co.  [Cal.],  91  Pac.  266;  McElroy 
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r.  Metropolitan  Life  Ins.  Co,  of  N.  Y.  [Neb.],  122  K  W. 
27,  L.  R  A.  N.  S.  968. 

It  IS  purely  a  question  of  estoppel  which  is  the  basis  of 
waiver — another  name  for  estoppel.  If  there  is  no  estoppel 
there  can  be  no  waiver  in  a  case  of  this  kind.  And  further, 
it  must  be  shown,  that  the  company  intentionally  made  the 
waiver  with  knowledge  of  the  circumstnaces.  (Bigelow  on 
Estoppel  [4th  Ed.],  633;  Equit.  Life  Assurance  Society  v. 
McElroy,  83  Fed.  638  [C.  C.  A]  ;  Bennecke  v,  Ins.  Co.,  105 
XJ.  S.  3^9 ;  Thompson  v.  Ins.  Co.,  104  U.  S.  252 ;  Joyce  on 
Insurance,  sees.  1356-1360;  Insurance  Company  v.  Doster, 
106  TJ.  S.  30;  Sm^ot  v.  Banker's  Life  Association  [Mo.], 
120  S.  W.  719;  Schmertz  v.  U.  8.  Life  Ins.  Co.,  118  Fed. 
256  [C.  C.  A.]  ;  19  Am.  &  Eng.  Ency.  Law  [2d  Ed.],  p.  56, 
par.  bb. ;  la.  Life  Ins,  Company  v.  Lewis,  187  U.  S.  335 ; 
James  v.  Reserve  Fund  Co.,  49  S.  W.  978;  Lebanon  Mnd. 
Ins.  Co.  V.  Hoover,  113  Pa.  State  591.) 

Where  a  member  of  a  benevolent  society  is  in  default  for 
non-payment  of  an  assessment,  which  by  the  rules  of  the  so- 
ciety forfeits  his  rights,  the  forfeiture  is  not  waived  by  the 
society  sending  a  notice  of  the  next  assessment,  and  calling 
attention  therein  that  the  prior  assessment  remained  unpaid. 
(Schmidt  v.  Mod.  Woodmen  of  Am.  [Wis.],  54  K  W.  264. 
See,  also.  Rice  v.  0.  L.  A.  0.  U.  W.  [la.],  72  N.  W.  770; 
Bice  V.  0.  L.  A.  0.  U.  W.  [la.],  60  N.  W.  726;  Koehler 
V.  Modem  Brotherhood  of  America  [Mich.],  125  IST.  W. 
49.) 

Upon  all  the  circumstances,  from  the  most  favorable  point 
of  view  for  the  plaintiff,  if  Loftis  knew  of  the  listing  of  his 
name  on  September  list,  it  can  only  be  fairly  said  that  the 
local  agent,  (assuming  for  the  present  his  authority)  had 
offered  to  extend  the  time  of  payment  of  the  August  premium 
upon  assiunption  that  the  September  premium  would  be  paid 
in  time,  and  that  Loftis  had  declined  to  accept  the  offer. 
Such  an  offer  is,  of  course,  made  upon  the  condition  that  it 
is  accepted  and  that  the  money  is  paid.     (SriUivan  v.  Conn. 
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Indemnity  Association  [Ga.],  29  S.  E.  41;  Union  Ceniral 
Life  Ins.  Co.  v.  Berlin,  101  Fed.  673  [C.  C.  A.].) 

It  has  been  held  that  placing  a  premium  note  in  the  hands 
of  an  attorney  for  collection,  after  the  policy  has  become 
void  according  to  its  terms  for  failure  to  pay  the  note,  will 
not  revive  the  policy  if  the  collection  is  not  made,  especially 
where  the  policy  provides  that  no  waiver  shall  be  valid  unless 
in  writing.  {lies  v.  Mitt.  Reserve  Life  Ins.  Co.,  50  WasL 
49,  96  Pac.  522 ;  Lynn  v.  N.  Y.  Life  Ins.  Co.,  78  Mo.  App. 
192 ;  Ware  v.  Millville  Mut.  M.  <6  F.  Ins.  Co.,  45  N.  J.  Law 
177;  Cohen  v.  Cont'l  F.  Ins.  Co.,  67  Tex.  325,  3  S.  W.  296; 
Laughlin  v.  Fid.  Mut.  Life  Ass'n.,  8  Tex.,  Civ.  App.  446, 
28  S.  W.  411 ;  Union  Ceni'l  Life  Ins.  Co.  v.  Chouming,  28 
S.  W.  117;  Mageachie  v.  N.  Am.  Life  Ins.  Co.y  23  Can- 
ada [S.  C],  148.) 

Permission  to  pay  a  premium  after  due  date  during  the 
life  and  good  health  of  the  insured  is  not  equivalent  to  the 
permission  to  pay  after  his  death.  It  is  well  settled  that  a 
course  of  dealing  between  the  parties  under  which  the  in- 
surer accepted  overdue  premium  when  the  insured  was  in 
good  health,  will  not  give  his  representative  or  himself  the 
right  to  pay  or  tender  his  premiums  after  maturity,  and  he 
is  in  a  bad  state  of  health  or  had  died.  (Thompson  v.  Insur- 
ance Co.,  [Tenn.],  6  L.  R.  A.  [K  S.]  1042;  Carlson  v. 
Supreme  Council,  etc.,  115  Cal.  466,  47  Pac.  375;  Bliss 
Life  Insurance,  sec.  316-355;  Bacon  on  B.  &  L.  Insurance, 
sec.  370 ;  Cooley's  Briefs,  etc.,  vol.  3,  p.  2709 ;  Richards  on 
Ins.  Law  [3d  Ed.],  sec.  139,  p.  174.) 

So  indulgence  on  three  occasions  are  not  suflBcient.  (Fror 
zer  V.  Home  Life  Ins.  Co.,  45  Atl.  1047;  Lantz  v.  Ver- 
mont Life  Ins.  Co.,  21  Atl.  80 ;  Haupt  v.  Phoenix  Mut.  Life 
Ins.  Co.,  35  S.  E.  342.)  Moreover,  a  custom  to  waive  in 
favor  of  persons  in  good  health,  does  not  tend  to  prove  a 
custom  to  waive  in  favor  of  those  who  are  sick.  And  by  the 
same  token,  there  could  be  no  custom  of  waiver  of  such  con- 
ditions to  be  given  effect  after  death,  when  the  contract  had 
terminated.  (Smith  v.  Sovereign  Camp.  W.  &  W.,  77  S. 
W.  862;  Lewis  v.  Phoenix  life  Ins.  Co.,  44  Conn,  72;  Nat'l 
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Mut.  BenefU  Asso.  v.  Miller,  85  Kentucky  82,  2  S.  W. 
900;  Richardson  v.  Mut.  Ins.  Co.,  18  S.  W.  164;  Richen- 
bach  V.  Ellerbe,  22  S.  W.  573;  Elder  v.  A.  0.  U.  W.,  82  N. 
W.  988.) 

Notice  could  serve  no  useful  purpose  because  the  assured 
has  actual  knowledge  that  he  has  not  made  the  payment  and 
that  his  policy  is  no  longer  in  existence.  (Roberts  v.  Aetna 
Life  Ins.  Co.,  212  111.  382,  72  N.  E.  363;  McEahon  v. 
Travelers  Ins.  Co.,  77  la.  229,  42  K  W.  179-181;  19  Am. 
&  Eng.  Ency.  of  Law  [2d  Ed.],  47.) 

The  order  in  this  case  provides  that  the  failure  by  the 
employer  from  any  cause  to  make  the  required  deductions 
and  that  if  they  are  not  made  the  policy  shall  without  notice 
of  any  kind  be  void  as  respects  the  corresponding  and  all  sub- 
sequent insurance  periods.  (Cooley's  Briefs  on  Law  of  Ins., 
vol.  3,  p.  2285 ;  Wallcer  v.  Pac.  Mut.  Life  Ins.  Co.,  67  Ark. 
147,  53  S.  W.  675,  83  S.  W.  1132 ;  Landis  v.  Standard  L., 
etc.,  Co.,  6  Ind.  App.  502;  33  K  E.  989;  Bane  v.  Trav. 
Ins.  Co.,  85  Ky.  677,  4  S.  W.  787;  Hagins  v.  Aetna  Life 
Ins.  Co.,  S.  C.  51;  S.  W.  E.  683-4;  Employers'  Liability, 
etc.,  Co.,  V.  Rochelle,  13  Tex.  Civ.  App.  35  S.  W.  869 ;  Mc- 
Mahon  v.  Trav.  Ins.  Co.,  77  [la.],  229,  42  N.  W.  179; 
Lyon  V.  Trav.  Ins.  Co.,  55  Mich.  141,  20  N.  W.  829 ;  York 
V.  Ry.  0.  &  E.  H.  Assn.  [West  Va.],  41  S.  E.  227;  Reid 
17.  Trav.  Ins.  Co.  [Ga.],  43  S.  E.  433;  Brotvn  v.  Pac.  Mut. 
Ins.  Co.  [Mo.],  82  S.  W.  1122;  Aetna  Life  Ins.  Co.  v. 
Ricks  [Ark.],  94  S.  W.  923;  Sewell  v.  Cont.  Cos.  Co. 
[Miss.],  46  So.  714;  Cyc,  vol.  1,  p.  242.) 

A  written  and  express  contract  cannot  be  controlled  or 
varied  or  contradicted  by  a  usage  or  custom.  (The  Reeside, 
Fed.  Cases  No.  11657;  De  Witt  v.  Berry,  134  U.  S.  312; 
Union  Cen'l  Life  Ins.  Co.  v.  Chaovming  [Tex.],  28  S.  W. 
119;  19  Am.  &  Eng.  Ency.  of  Law,  56.) 

bespondent's  points. 

There  is  a  clear  conflict  among  the  authorities  as  to 
whether  in  insurance  cases  waiver  may  be  proved  under  a 
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plea  of  performance.  Our  own  court  has  settled  the  matter 
for  this  jurisdiction  to  the  effect  that  it  is  not  necessary. 
(West  V.  Insurance  Co.,  10  Utah,  442;  Stephens  v.  Union 
Assurance  Co.,  16  Utah,  22.)  California  has  repeatedly 
held  our  way  upon  the  question.  (Berliner  v.  Travelers' 
Ins.  Co.,  53  Pac,  922,  924;  Richards  v.  Ins.  Co.,  89  CaL 
170,  26  Pac.  762.)  Missouri  and  Virginia  also  hold  with  us. 
(James  v.  Ins.  Co.,  49  S.  W.  978;  West  Rockingham  Ins. 
Co.  V.  Sheets,  26  Gratt,  854.) 

Moreover,  the  defendant  produced  the  very  evidence  which 
established  the  waiver.  Plaintiff  was  thus  entitled  to  avail 
himself  of  the  same  without  a  plea.  '(  Grand  Lodge,  etc.,  v. 
Bunkers,  23  Ohio  Circuit  Court  Reports  487 ;  3  Cooley  Ins. 
Briefs,  2770.) 

Again  where  the  real  question  in  controversy  has  been 
fully  and  fairly  tried  the  court  will  not  reverse  for  such  an 
objection  which  may  be  avoided  by  amendment  of  pleadings, 
but  will  exercise  itself  the  power  of  amendment  if  necessary. 
(Ware  v.  Millville,  etc.,  Co.,  45  N.  J.  Law  177;  See,  also, 
sec.  3002,  Compiled  Laws  of  Utah  1907.) 

Persons  can  no  more  make  binding  provisions  in  a  written 
contract  which  will  preclude  them  from  altering  them  by 
parol  than  can  a  legislature  enact  an  irrepealable  statute,  and 
this  provision  itself  may  be  waived  by  parol.  (Lamberton 
V.  Connecticut  Fire  Ins.  Co.,  39  Minn.  129;  Renter  v. 
Dwelling-House  Ins.  Co.,  74  Wis.  79;  Wilcotts  v.  N.  W. 
Mutual  Fire  Ins.  Co.,  81  Ind.  308;  Steen  v.  Niagara,  etc., 
Co.,  89  N.  Y.  26;  Eastern  R.  R.  Co.  v.  Life  Ins.  Co.,  105 
Mass.  570 ;  American  Ins.  Co.  v.  Oreen,  57  Qa.  469 ;  Ins. 
Co.  V.  Earl,  33  Mich.  143 ;  Daie  v.  Coni.  Ins.  Co.,  95  Tenn. 
38;  German  Ins.  Co.  v.  Humphrey  [Ark.],  35  S.  W.  428; 
German  Ins.  Co.  v.  Gray  [Kansas],  8  L.  R.  A.  70.) 

Where  the  general  agent  of  the  company  has  been  in  the 
habit  of  receiving  premiums  after  due  and  the  company  has 
ratified  his  act  by  accepting  the  same  this  is  sufficient  evi- 
dence of  the  authority  of  the  agent  to  extend  time  of  pay- 
ment of  premiums.     (Wyman  v.  Phoenix  Ins.  Co.,  6  N.  Y. 
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Suppl.  289 ;  Palmer  v.  Ins.  Cd.y  84  N.  Y.  63 ;  Been  v.  Ins. 
Co.,  62  K  Y.  642.) 

Evidence  that  an  agent  has  frequently  granted  an  exten- 
sion to  other  policy-holders  is  admissible  to  show  authority 
to  extend  credit,  although  the  policy  provides  that  none  but 
certain  oflBcers  have  such  authority.  (Washington  Life  Ins. 
Co.  V.  Whetzel  [Tex.],  72  S.  W.  436.) 

Evidence  that  a  collection  agent  had  accepted  overdue 
premiums  in  a  few  instances  is  admissible  to  show  a  course 
of  dealing  and  as  bearing  on  the  question  of  the  authority  of 
the  agent  to  extend  credit,  and  the  question  of  authority 
is  for  the  jury,  notwithstanding  the  policy  provided  that 
agents  were  not  authorized  to  extend  the  time.  (Dunn  v. 
Ins.  Co.  [N.  H.],  39  Atl.  1075.) 

A  general  agent  may  waive  a  forfeiture  notwithstanding 
such  restrictive  clause  in  the  policy.  (  James  v.  Muiual 
Reserve  Associaiion,  49  S.  W.  978;  Leven  v.  Hoover  [Pa.], 
67  A.  R  511 ;  Phoenix  Ins.  Co.  v.  Doster,  106  U.  S.  31,  33 ; 
2  Joyce  on  Ins.,  1356;  See,  also,  Lamberton  v.  Ins.  Co., 
and  following  cases  cited  supra.) 

Evidence  of  a  general  habit  of  Insurance  Company  to  re- 
ceive over-due  premiums  is  also  admissible  on  question  of 
forfeiture.  (Oirard  Life  Ins.  Co.  v.  Company,  86  Pa.  St 
236;  Estees  v.  Ins.  Co.  [K  a],  33  Atl.  575.) 

The  habit  of  receiving  premiums  after  due  operates  as 
waiver  of  time  as  of  the  essence  of  the  contract,  and  hence 
a  reasonable  time  is  given  in  which  to  pay  the  premium. 
(Cotton  States  Life  Ins.  Co.  v.  Lester,  62  Ga.  247.) 

The  practice  of  the  company  not  to  exact  prompt  payment 
indicates  a  waiver  of  prompt  payment.  (Thompson  v.  St. 
Lotas,  etc.,  Co.,  52  Mb.  469;  UnseU  v.  Hartford,  etc.,  Ins. 
Co.,  32  Fed.  443;  Loughbridge  v.  Iowa,  etc..  Association 
[la.],  60  K  W.  668.) 

The  authorities  seem  to  be  in  practical  harmony  on  this 
matter  of  election  and  waiver  by  inconsistent  conduct. 
(Conrow  v.  Little,  115  N.  Y.  387,  5  L.  R  A.  693;  2  Joyce, 
1371.)  The  forfeiture  of  a  policy  for  the  non-payment  of  a 
premium  note  is  inconsistent  with  a  demand  for  its  payment. 
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(Marden  v.  Hotel  Onvners'  Ass'n,,  85  la.  585.)  Where  a 
premium  has  not  in  fact  been  paid  to  the  company  but  it 
treats  the  policy  as  being  in  force  until  a  loss,  the  jury  may 
infer  a  waiver.  {Mauch  v.  Merchants,  etc,  Co.  [Del.],  54 
Atl.  952.) 

The  sending  of  a  notice  to  pay  an  assessment  within  thirty 
days  in  order  to  maintain  his  standing  in  the  order  was  held 
to  operate  as  an  extension  of  time  within  which  to  pay  and 
to  waive  a  forefeiture  for  the  previous  delinquency.  {Mo 
Oovran  v.  Legion  of  Honor  [la.],  67  N.  W.  89;  See,  also, 
Stylow  v.  Wisconsin,  etc.,  Mvi.  Life  Ins.  Co.  [Wis.],  34  N. 
W.  151;  Odd  Felloms,  etc.,  Ass'n.  v.  Sweetser  [Ind.],  19 
N.  E.  722 ;  Roswell  v.  Equitahle  Aid  Union,  13  Fed.  840 ; 
Cumberland,  etc.,  Co.  v.  Mitchell,  48  Pa.  St.  374;  Elmer 
V.  Mvi.  Benefit,  etc.,  19  K  Y.  Supp.  289 ;  affirmed  34  K  E. 
512;  M.  W.  A.  v.  Anderson,  71  HI.  App.  351;  Farmers' 
Alliance  Ins.  Co.  v.  Ferguson  [Kan.],  98  Pac.  231;  see, 
also,  Moreland  v.  Union  Central  Life  Ins.  Co.  [Ky.],  46 
S.  W.  516;  Union  Central  Life  Ins.  Co.  v.  Moreland,  56 
S.  W.  653;  National  Life  Ins.  Co.  v.  Reppond  [Tex.],  81 
S.  W.  653;  Union  Central  Life  Ins.  Co.  v.  Spinks  [Ky.], 
83  S.  W.  615 ;  Modem  Woodmen  of  America  v.  Lane  [Neb.], 
86  K  W.  810.) 

The  contention  that  a  waiver  must  have  the  elements  of 
an  estoppel  in  cases  of  this  kind  cannot  be  sustained.  (Ins. 
Co.  V.  Kuhlman  [Neb.],  78  N.  W.  936;  Bloom  v.  Ins.  Co., 
62  K  W.  810j  Lyons  v.  Travelers  Ins.  Co.  [Mich.],  20 
N.  W.  82.) 

If  the  death  occurred  before  the  expiration  of  a  reasona- 
ble time  to  make  payment  or  tender  it  is  inmiaterial  that 
the  premium  was  not  in  fact  paid,  and  the  payment  may 
be  made  in  such  cases  after  death  or  merely  abated  in  the 
recovery.  (Patten  v.  Casualty  Co.  [Tex.],  104  S.  W.  305; 
Mayer  v.  Ins.  Co.,  38  la.  304 ;  Odd  Fellows,  etc.,  v.  Sweet- 
ser, 19  K  E.  722 ;  New  Eng.,  etc.,  Co.  v.  Springgate,  112 
S.  W.  681;  Carson  v.  Ins.  Co.  [la.],  17  N.  W.  650;  Ins. 
Co.  V.  Lester,  62  Ga.  247 ;  Watson  v.  White,  38  N.  E.  902, 
906.) 


Digitized  by 


Google 


LoFTis  V.  Insurance  Co.  643 

FRICK,  C.  J. 

This  is  an  action  to  recover  on  an  accident  policy  issued 
by  the  appellant  to  one  Thomas  J.  Loftis,  hereafter  called 
the  "insured,"  whose  death  was  caused  by  an  accident  con- 
templated by  the  terms  of  the  policy.  The  action  was  brought 
by  respondent,  as  administratrix  of  the  estate  of  the  in- 
sured, for  the  benefit  of  herself,  as  the  beneficiary  named 
in  the  policy.  In  her  complaint  she  in  substance  alleged 
the  issuance  of  the  policy,  the  accidental  death  of  the  in- 
sured, and  that  all  conditions  of  the  policy  had  been  per- 
formed by  him.  The  principal  defense  interposed  by  ap- 
pellant, and  the  only  one  material  now,  was  to  the  effect 
that  the  conditions  of  the  policy  with  regard  to  the  payment 
of  the  premium  had  not  been  complied  with,  and  that  hence 
the  rights  of  the  insured  thereunder  had  lapsed  or  were  for- 
feited at  the  time  of  the  accident  causing  his  death.  The 
application,  which  was  made  a  part  of  the  policy,  after  stat- 
ing the  name  and  place  of  residence  of  the  insured,  recited 
that  he  was  employed  by  the  Rio  Grande  Western  Railway 
Company  as  locomotive  engineer ;  the  amount  of  the  monthly 
wages  earned  by  him;  the  amount  of  insurance  covered  by 
the  policy^  to  wit,  two  thousand  dollars;  and  the  amount 
of  the  premium  to  be  paid.  It  also  contained  the  following 
provisions:  "All  premiums  to  be  paid  by  equal  monthly 
installments  from  my  wages  for  the  months  of  June,  July, 
August,  September,  1908,  in  general  manner  and  form  as 
shown  by  printed  blank  form  of  order  on  the  back  of  this 
application.  ...  I  understand  that  no  alteration  or 
waiver  of  the  conditions  or  provisions  of  any  policy  is  valid 
unless  made  in  writing  at  the  company's  home  oflBce  and 
signed  by  the  president  or  vice-president  and  also  secretary 
or  assistant  secretary,  and  that  no  notice  to  or  knowledge  of 
any  agent  or  any  other  person  of  anything  not  written  in 
this  application  is  to  be  held  to  effect  a  waiver  or  estoppel 
upon  the  company  or  affect  the  provisions  of  any  policy. 
Policy  dated  Helper,  the  28th  day  of  May,  1908." 

The  material  portions  of  the  order  referred  to  are  as 
follows : 
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"For  value  received  I  hereby  authorize  my  employer  

to  pay  to  the  Pacific  Mutual  Life  Insurance  Company  of  California 
or  Its  authorized  general  agent,  as  follows: 

First  premium, dollars,  to  be  paid  and  deducted  from 

my  wages  for  the  month  of 19 

Second  premium dollars,  to  be  paid  and  deducted 

from  my  wages  for  the  month  of 19 

Third  premium, dollars,  to  be  paid  and  deducted  from 

my  wages  for  the  month  of 19 

Fourth  premium, dollars,  to  be  paid  and  deducted  from 

my  wages  for  the  month  of 19 

The  first  premium  shall  be  the  premium  for  two  months,  the 
first  Insurance  period  under  policy  of  Insurance  Issued  or  to  be  is- 
sued to  me  by  said  Insurance  company  and  bearing  even  date  and 
number  herewith;  the  second  premium  shall  be  the  premium  for 
two  months,  the  second  Insurance  period  under  said  policy;  the 
third  premium  shall  be  the  premium  for  three  months,  the  third 
Insurance  period  under  said  policy;  the  fourth  premium  shall  be 
for  five  months,  the  fourth  insurance  period  under  said  poUcj, 
and  each  premium  Is  to  apply  only  to  Its  corresponding  Insurance 
period. 

No  claim  shall  arise  for  any  effect  of  any  Injury  received  or 
Illness  commencing  during  the  second  or  third  or  fourth  insurance 
period,  for  which  the  respective  premium  has  not  been  actually 
paid.    .    .    . 

Failure  by  said  employer  from  any  cause  to  make  any  deduc- 
tion as  above  provided  Is  at  my  risk,  and  If  any  deduction  la  not 
made  as  above  provided,  said  policy  shall,  without  notice  of  any  kind, 
be  void  as  respects  the  corresponding  and  all  subsequent  insurance 
periods. 

I  will  not  revoke,  cancel  or  annul  this  order." 

The  policy  also  contained  the  following  stipulations : 

"No  alteration  or  waiver  of  the  conditions  or  provisions  of  this 
policy  or  said  application  shall  be  valid  unless  made  in  writing  at 
the  company's  home  office  and  signed  by  the  president  or  vice-presi- 
dent and  also  secretary  or  assistant  secretary;  nor  shall  notice  to 
or  knowledge  of  any  person  of  ansrthing  not  written  in  said  appli- 
cation be  held  to  effect  a  waiver  or  estoppel  upon  the  company  or 
aftect  the  provisions  of  this  contract 

Failure  on  part  of  the  Insured  or  any  one  claiming  under  this 
policy  to  comply  with  any  of  the  foregoing  agreements  will  render 
this  policy  void." 

The  parties  to  the  action  in  substance  stipulated  that  the 
first  installment  of  the  premium  of  eleven  dollars  and  seventy 
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cents  was  deducted  from  the  wages  earned  by  the  insured 
for  the  month  of  June,  1908,  and  was  paid  to  appellant; 
that  a  similar  amount  was  deducted  and  paid  out  of  his 
wages  for  the  month  of  July  as  payment  for  the  second 
installment  of  the  premium;  that  the  insured  did  not  earn 
any  wages  for  the  month  of  August,  and  no  premium  was 
paid  for  that  month;  that  in  the  month  of  September,  1908, 
the  insured  earned  only  eight  dollars  and  ninety-eight  cents, 
which  was  paid  to  him  by  the  railroad  company ;  that  dur- 
ing the  month  of  October,  1908,  the  insured  earned  in  excess 
of  the  amoimt  due  on  the  defaulted  installments,  of  which 
earnings  twenty-three  dollars  and  forty  cents  was,  by  the 
railroad  company,  deducted  and  remitted  to  the  appellant, 
which  was  the  amount  then  due  on  the  policy.    We  remark 
that  the  foregoing  amount  was  paid  after  the  insured  was 
accidentally  killed.     It  was  further  made  to  appear  from 
the  evidence  that  the  insured  was  killed  on  the  14th  day  of 
October,  1908 ;  that  the  first  insurance  period  under  the  policy 
commenced  May  28,  1908,  and  ended  on  July  28th  follow- 
ing; that  the  second  insurance  period  ended  on  the  28th  day 
of  September,  1908 ;  that  the  insured  was  killed  during  the 
third  insurance  period  for  which  the  premium  had  not  been 
paid  when  it  became  due  and  payable  nor  during  the  lifetime 
of  the  insured.     Counsel  for  appellant  therefore  insists  that 
pursuant  to  the  terms  of  the  contract  all  insurance  and 
rights  under  the  policy  had  lapsed  or  were  forfeited  at  the 
time  of  the  insured's  death,  while  counsel  for  respondent 
contended  that  appellant  by  reason  of  its  conduct,  presently 
to  be  noted,  had  elected  to  continue  the  policy  in  force  and 
hence  waived  the  forfeiture  provided  for  therein. 

The  facts  upon  which  respondent's  counsel  rely,  in  sub- 
stance, are:  That  it  was  agreed  between  appellant  and  the 
insured  that  the  premium  due  on  the  policy  was  to  be  paid 
in  installments  as  follows :  "Eleven  dollars  and  seventy 
cents  to  be  paid  and  deducted  from  my  wages  for  the  month 
of  June;'*  that  a  similar  amount  was  to  be  deducted  and 
paid  in  the  same  manner  for  the  months  of  July,  August, 
38  Utoh— 36 
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and  September,  1908;  that  for  the  purpose  of  collecting 
the  installments  of  the  premium  as  aforesaid  appellant  for- 
warded to  the  railroad  company,  the  employer  of  the  insured, 
what  is  called  a  "paymaster's  list,"  on  which  the  names  and 
the  amounts  due  from  each  of  the  employees  of  the  railroad 
company  who  had  policies  similar  to  the  insured  were  en- 
tered; that  such  a  list  was  forwarded  each  month  to  the 
railroad  company  prior  to  its  regular  monthly  pay  day,  which 
occurred  about  the  10th  day  of  each  month,  at  which  time 
the  wages  earned  during  the  preceding  month  were  paid; 
that  the  lists  forwarded  for  June  and  July,  1908,  among 
others,  contained  the  name  of  the  insured  and  the  amount 
to  be  deducted  from  his  wages.  It  is  also  conceded  that 
the  several  amounts  of  his  wages  called  for  in  the  lists  were 
deducted  and  paid  to  appellant,  and  that  the  same  constituted 
payment  of  the  installments  of  the  premium  payable  for  said 
months.  The  lists  for  August  and  September  were  also  for- 
warded to  the  railroad  company.  On  the  list  for  August  the 
railroad  company  made  a  note  opposite  the  name  of  the  in- 
sured, "no  time/'  and  the  September  list  contained  the 
statement  "not  enough  time.''  In  the  November  list  oppo- 
site the  name  of  the  insured  appears  the  entry  "refund 
twenty-three  dollars  and  forty  cents,"  which,  according  to 
the  evidence,  indicated  that  the  twenty-three  dollars  and  forty 
cents  which  had  been  remitted  by  the  railroad  company,  as 
stated  in  the  stipulation  to  which  we  have  already  referred, 
was  refunded  or  returned  by  appellant.  It  also  appeared 
that  the  amount  that  was  earned  in  September  was  not 
enough  to  pay  the  premium  due  for  that  month  and  for 
that  reason  alone  had  been  paid  to  the  insured.  It  was  fur- 
ther shown  that  there  were  at  least  three  others  who  carried 
accident  insurance  with  appellant  on  the  same  plan  as  the 
insured,  and  who  were  on  the  same  lists  with  him,  who  had 
defaulted  in  making  their  monthly  payments  of  premiums 
for  the  reason  that  they  had  not  earned  sufficient  money 
during  several  of  the  months  to  pay  the  installments  due  on 
their  policies;  that  in  all  of  these  cases  the  appellant  re- 
ceived and  retained  the  installments  past  due  after  default 
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and  continued  such  policies  in  full  force  by  continuing  to 
receive  the  installments  as  they  fell  due  thereafter,  although 
all  of  these  policies  by  their  terms  had  lapsed  or  become  non- 
enforceable  for  nonpayment  of  the  premiums  when  due.  All 
this  was  known  to  the  railroad  company;  but,  in  making 
the  deductions  from  the  October  wages  earned  by  the  in- 
sured before  he  was  killed,  said  company  had  no  authority 
to  do  so  except  the  fact  that  the  appellant  had  forwarded 
the  paymaster's  lists  to  the  railroad  company  as  aforesaid, 
and  in  view  of  all  the  circumstances,  and  for  that  reason  had 
assumed  that  the  defaults  for  the  months  of  August  and 
September  were  treated  by  the  appellant  in  the  case  of  the 
insured  the  same   as  in  the  other  instances  to  which  we 
have  referred.     The  railroad  company  after  the  death  of 
the  insured  deducted  from  the  wages  due  him  out  of  his  Oc- 
tober earnings  the  whole  amount  of  the  premiums  past  due 
on  his  policy,  and  remitted  the  amount  to  appellant  in  a 
check  to  which  was  also  included  installments  due  on  other 
policies  held  by  some  of  its  employees  who  were  coemployees 
of  the  insured  during  his  lifetime.     As  already  indicated 
this  amount  was  thereafter  "refunded"  or  returned  by  ap- 
pellant.    Tender  of  the  amount  was,  however,  again  made 
to  appellant  but  was  refused.  The  evidence  was  to  the  effect 
that  the  so-called  paymaster's  lists  were  returned  by  the  rail- 
road company  to  the  appellant  after  the  deductions  of  the  pre- 
miums of  those  who  had  funds  to  their  credit  for  the  preced- 
ing month  were  made  in  case  of  no  funds  after  such  fact  had 
been  noted  on  the  lists.     The  evidence  was  also  sufficient  to 
justify  a  finding  by  the  jury  that  the  list  containing  the 
amounts  to  be  deducted  for  the  month  of  August,  with  the 
notation  thereon  that  the  insured  had  "no  time"  for  that 
month,  was  in  the  possession  of  the  appellant  at  least  eight 
days  before  it  forwarded  the  September  list  to  the  railroad 
company  upon  which  the  name  of  the  insured  appeared  with 
the  amount  of  the  premium  to  be  deducted  as  usual. 

Upon  substantially  the  foregoing  facts,  the  court  submit- 
ted  the  case  to  the  jury,  who  returned  a  verdict  for  re- 
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spondent.     The  court  entered  judgment  on  the  verdict,  and 
appellant  presents  the  record  for  review. 

While  counsel  for  appellant  has  assigned  a  large  number 
of  errors,  he  has  practically  reduced  them  to  four  in  his 
brief,  which,  in  substance,  are:  (1)  That  the  court  erred 
in  admitting  the  evidence  with  regard  to  waiver  because  no 
waiver  was  pleaded;  (2)  that  there  was  no  waiver  as  a  mat- 
ter of  law;  (3)  that  there  was  no  competent  evidence  of  a 
waiver;  and  (4)  although  it  be  conceded  that  the  evidence 
adduced  was  competent,  yet  it  was  wholly  insufficient  to 
authorize  a  finding  that  there  was  a  waiver. 

With  respect  to  the  first  assignment,  we  remark  that  coun- 
sel for  respondent  insist  that  it  is  not  reviewable  by  us 
because  no  proper  assignment  presenting  the  question  for 
review  is  made.  Upon  an  inspection  of  the  assignments,  we 
have  not  found  any  by  which  the  question  is  presented  for 
review,  and  hence  we  cannot  consider  it  It  is  true 
that  counsel  in  the  trial  court  had  raised  the  question  1 

and  properly  preserved  his  exceptions  to  the  court's 
rulings,  but  that  is  not  enough  to  authorize  us  to  review  an 
alleged  error.  Counsel  may  and  often  do  waive  the  right 
to  review  exceptions  made  in  the  court  below  when  they  come 
to  this  court,  and,  unless  they  make  proper  assignments  of 
error  in  this  court,  they  are  conclusively  presumed  to  have 
waived  the  right  to  a  review  of  all  such  alleged  errors, 

Next  it  is  urged  that,  in  view  of  the  undisputed  facts, 
there  is  no  waiver  in  this  case  as  a  matter  of  law.  The 
waiver,  if  any  exists  in  this  case,  must  arise  out  of  appel- 
lant's acts  and  conduct  in  treating  the  policy  under  which 
the  claim  in  this  case  is  made  as  in  force  and  as  a  valid 
and  subsisting  contract  of  insurance  after  the  insured  had 
made  default  of  the  August  if  not  the  September  install- 
ment of  the  premium  due  on  the  policy.  While  it 
is  true  that  the  contract  of  insurance  in  this  case  2 

provided  that,  in  case  any  installment  of  the  premiimi 
was  not  paid  when  due,  all  rights  under  the  policy  lapsed 
or  the  policy  ceased  to  be  effective,  yet  such  a  provision 
was  for  the  benefit  of  appellant,  and  it  had  the  undoubted 
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right  to  treat  the  policy  as  in  force,   although  cause  for 
forfeiture  existed.     That  insurance  companies  may  waive 
prompt  payment  of  policies,  although  such  payment 
is  of  the  essence  of  the  contract  of  insurance  and  3 

may  continue  and  treat  policies  in  force  after  all 
rights  thereunder  had  lapsed  by  reason  of  a  provision  there- 
in that  nonpayment  of  the  premium  or  any  part  thereof 
shall  cause  the  policy  to  become  void  and  of  no  force  or  ef- 
fect, is  too  well  settled  to  admit  of  dispute.  The  very  au- 
thorities cited  by  appellant's  counsel  not  only  recognize  the 
doctrine,  but  they  enforce  it. 

In  2  Joyce  on  Insurance,  cited  by  counsel  for  appellant, 
the  author,  in  section  1356,  states  the  rule  in  the  following 
language : 

"If  an  insurance  company  or  its  authorized  agent,  hy  its  habits 
of  business,  or  hj  its  acts  or  declarations,  or  by  a  custom  to  receive 
overdue  premiums  without  objection,  or  by  a  custom  not  to  exact 
prompt  payment  of  the  same,  or,  in  brief,  by  any  course  of  conduct, 
has  induced  an  honest  belief  in  the  mind  of  the  policy  holder,  which 
is  reasonably  founded,  that  strict  compliance  with  the  stipulation 
for  punctual  payment  of  premiums  will  not  be  insisted  upon,  but  that 
the  payment  may  be  delayed  without  a  forfeiture  resulting  there- 
from, it  will  be  deemed  to  have  waived  the  right  to  claim  the 
forfeiture,  or  it  will  be  estopped  from  enforcing  the  same,  although 
the  policy  expressly  provides  for  forfeiture  for  nonpayment  of  pre- 
miums as  stipulated,  and  even  though  it  is  also  conditioned  that 
agents  cannot  waive  forfeitures."  Further  on,  in  section  1379,  It 
is  said:  "As  a  general  rule,  if  the  company  has  treated  the  policy 
as  valid,  and  has  sought  to  enforce  payment  of  the  premium,  or  has 
otherwise  with  knowledge  recognized,  by  its  own  acts  or  declara- 
tions, or  those  of  its  agents,  the  policy  as  still  subsisting,  it  waives 
thereby  prior  forfeitures." 

In  the  case  of  Schmertz  v.  United  States  Life  Ins.  Co,, 
District  Judge  Bradford,  after  discussing  to  some  extent  what 
may  not  constitute  a  waiver  of  a  forfeiture,  at  page  256  of 
118  Fed.,  and  page  110  of  55  C.  C.  A.,  states  the  rule  now 
under  discussion  in  the  following  words: 

"It  is  well  settled  that  forfeiture  under  a  clause  in  a  policy 
of  life  insurance,  providing  for  it  in  case  of  nonpayment  of  premiums 
at  maturity,  and  declaring  want  of  authority  in  agents  of  the  insur- 
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er  to  receive  payment  thereafter  or  to  waive  forfeiture,  may  be 
waived  by  the  insurer  either  expressly  or  by  implication;  and  it 
is  impliedly  waived  where  the  conduct  of  the  insurer  in  dealing 
with  the  insured  and  others  similarly  situated  has  been  such  as 
reasonably  to  induce  a  belief  on  the  part  of  the  insured  that,  if  the 
premium  be  not  paid  by  the  stipulated  date,  a  forfeiture  will  not  be 
enforced,  if  payment  be  made  within  a  reasonable  period  thereafter. 
(Insurance  Co,  v,  Doster,  106  U.  S.  30, 1  Sup.  Ct.  18,  27  L.  Ed,  65.)  But 
it  is  equally  true  that  the  mere  granting  of  indulgence  to  the  insured 
beyond  the  time  stipulated  in  the  policy  for  payment  of  the  premium 
in  one  year  does  not  bind  the  insurer  to  grant  a  similar  indulgence 
in  a  subsequent  year." 

In  19  Cya  56,  after  stating  what  is  ordinarily  insufficient 
to  constitute  a  waiver,  it  is  said : 

"But  an  insurer  will  not  be  permitted  to  make  a  show  of  con- 
tinued leniency  or  a  pretense  of  liberality,  repeated  with  such 
uniformity  as  to  put  the  insured  ofT  his  guard,  and  afterwards  by  a 
sudden  change  in  its  course  of  conduct,  without  notice  to  the  insured, 
declare  a  forfeiture  when  the  latter  is  helpless  to  avert  the  conse- 
quences. And  the  rule  has  been  held  not  to  be  altered  by  the  fact 
that  the  insured  was  in  bad  health  or  dead  at  the  time  payment  was 
made,  if  the  company's  course  of  conduct  was  such  as  to  have  led 
him  to  believe  that  the  overdue  premium  would  be  received  not- 
withstanding his  sickness,  or  death.  .  .  .  Where,  subsequent  to 
the  accrual  of  a  forfeiture,  under  the  conditions  of  a  life  policy, 
for  nonpayment  of  premiums,  the  insurer,  with  knowledge  of  the 
facts,  by  its  own  acts  or  those  of  its  agents  recognizes  the  contract 
as  still  subsisting,  and  manifests  an  intent  not  to  take  advantage 
of  the  forfeiture,  the  court  will  be  Justified  in  finding  a  waiver  of 
the  forfeiture.  In  such  cases  the  liability  of  the  insurer  accrues  on 
the  death  of  the  insured,  and  it  is  too  late  afterwards  to  claim  for 
the  first  time  the  benefit  of  a  forfeiture." 

The  foregoing  texts  are  supported  by  what  we  deem  to 
be  the  overwhelming  weight  of  authority.  But  the  weight 
of  authority  is  also  to  the  effect  that  such  waiver  may 
be  made  by  an  agent  of  the  company  who  has  either  4,  5 
express  or  implied  authority  to  do  so.  Implied  au- 
thority must,  however,  arise  by  virtue  of  the  relation  of  the 
agent  to  the  business  affairs  of  the  company.  If  the  agent 
be  a  general  agent,  or  a  general  manager  intrusted  with  that 
branch  of  the  business  wherein  waivers  are  usually  made,  a 
waiver,  if  knowingly  and  intentionally  made,  is  binding  on 


Digitized  by 


Google 


LoFTis  V.  Insurance  Co.  551 

the  company,  although  there  is  a  provision  in  the  policy  that 
no  waiver  is  to  become  effective  unless  made  by  some  par- 
ticular officer  or  officers  and  unless  indorsed  on  the  policy. 
{Dale  V.  Coniinnetal  Ins.  Co.,  95  Tenn.  38,  31  S.  W.  266; 
Firemen  8  Fund  Ins.  Co.  v.  Noni/ood,  16  C.  C.  A.  136,  69 
Fed.  71 ;  Insurance  Co.  v.  NoHon,  96  U.  S.  234,  24  L.  Ed. 
689 ;  Insurance  Co.  v.  Wilkinson,  13  Wall.  222,  20  L.  Ed. 
617;  Wyman  v.  Phoenix  Mutual  Life  Ins.  Co.,  53  Him  637, 
6  iN".  Y.  Supp.  289 ;  Washington  Life  Ins.  Co.  v.  Benmld, 
[Tex.  Civ.  App.],  72  S.  W.  436;  Dwnn  v.  National  Life 
Ins.  Co.,  69  K  H.  224,  39  Atl.  1075 ;  James  v.  Mutual  Re- 
serve Fund  Life  Assn.,  148  Mo.  1,  49  S.  W.  978.) 

The  following  cases  are  to  the  effect  that,  in  case  of  a 
default  in  payment  of  a  premium  the  insurance  company 
makes  an  attempt  to  collect  such  premium  or  a  pre- 
mium falling  due  after  the  first  default,  in  case  such  6 
default  would  terminate  the  insurance  such  an  at- 
tempt may  be  considered  as  evidence  indicating  an  election 
on  the  part  of  the  company  to  waive  the  forfeiture  and  to 
keep  the  policy  in  force.     (Palmer  v.  Phoenix  Mutiud  Life 
Ins.  Co.,  84  N.  Y.  63;  Dunn  v.  National  Life  Ins.  Co 
84  N.  Y.  63 ;  Stylow  v.  Wisconsin  Odd  Fellows  Mut.  L.  Ins, 
Co.,  69  Wis.  224,  34  N.  W.  151,  2    Am.    St.    Eep.    738 
Modem  Woodmen  of  Am.  v.  Anderson,  71  111.  App.  351 
New  England  Mut.  L.  Ins.  Co.  v.  Springate,  129  Ky.  627 
112  S.  W.  681,  113  S.  W.  824,  19  L.  R  A.  [N.  S.]  227 
Rowswcll  V.  Equitable  Aid  Union  [C.  C],  13  Fed.  840.) 

We  have  cited  only  a  small  number  of  the  cases  that 
could  be  cited  upon  the  foregoing  proposition.  It  is  true 
that  there  are  some  cases  which,  apparently,  are  to  the 
contrary,  of  which  Collins  v.  Metropolitan  Life  Ins.  Co.,  32 
Mont.  329,  80  Pac.  609,  1092,  108  Am.  St.  Eep.  578; 
McElroy  v.  Metropolitan  Life  Ins.  Co.,  84  Neb.  866,  122 
N.  W.  27,  23  L.  R  A.  (K  S.)  968,  and  lies  v.  Mutual 
Reserve  Life  Ins.  Co.,  50  Wash.  49,  96  Pac  522,  18  L.  R 
A.  (K  S.)  902,  126  Am.  St.  Rep.  886,  are  prominent 
types. 
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Upon  a  careful  examination  of  the  foregoing  and  similar 
cases,  it  will,  however,  be  found  that  the  agent  or  person 
who,  it  was  claimed,  waived  the  forfeiture,  had  neither  the 
express  nor  implied  authority  to  do  so.  In  other  words,  the 
alleged  waiver  was  attempted  to  be  made  by  one  who  did  not 
represent  the  company  for  that  purpose  or  by  one  who  was 
not  authorized  to  transact  any  business  for  it  from  which 
such  authority  could  be  implied.  In  the  case  at  bar,  the 
method  agreed  upon  by  the  parties  of  collecting  the  premium 
was  such  that  appellant  must  have  known  that  those  who 
obtained  insurance  from  it  might,  and  probably  would,  in 
some  months  fail  to  earn  the  amount  of  the  premiiun  or 
fail  to  remit  For  that  reason  appellant  sought  to  protect 
itself  by  placing  the  responsibility  upon  the  insured  to  see 
that  the  deductions  were  made,  and  in  case  of  nonpayment, 
by  providing  that  the  policy  lapsed  and  was  thereafter  of 
no  force  or  effect.  In  this  connection  it  is  very  important 
to  remember  that  appellant  left  an  easy  way  open  for  it  to 
keep  the  policies  in  force,  although  prima  facie  forfeited 
for  nonpayment  of  a  premium,  by  not  requiring  a  formal 
reinstatement  of  those  insured  in  case  of  lapsed  policies. 
No  act  of  appellant  was  required  to  terminate  the  policy 
in  question.  The  nonpayment  of  the  premium  or  any  part 
thereof  of  itself  terminated  the  rights  of  the  insured 
under  it.    Upon  the  other  hand,  no  special  or  formal  7 

act  of  appellant  was  required  to  keep  the  policy  in 
force.  Appellant  by  demanding  and  receiving  the  past  due 
and  the  future  installments  of  the  premium  could  continue 
in  force  lapsed  policies.  This  is  not  seriously  disputed  by 
counsel,  but  he  insists  that  an  election  to  keep  a  policy  in 
force,  or  to  waive  a  forfeiture,  must,  nevertheless,  be  made 
after  the  party  making  the  election  has  knowledge  of  all  the 
facts  which  would  affect  it  in  case  of  a  waiver.  In  other 
words,  he  insists  that  an  election,  if  one  be  made,  must  be 
knowingly  and  intentionally  made.  Moreover,  that  the 
waiver    must    amount    to    an    estoppel  in  pais.     That    is, 
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if  there  be  no  estoppel,  there  is  no  waiver.     While  8 

some  cases  go  to  the  extent  of  holding  that  unless  the 
facts  also  constitute  an  estoppel  in  pais  there  is  no  waiver, 
in  our  judgment  both  reason  and  the  weight  of  authority  is 
against  this  view.  The  true  distinction  between  an  estoppel 
in  pais  and  a  waiver  is  pointed  out  by  Mr.  Justice  Lorigan 
of  the  Supreme  Court  of  California  in  the  case  of  Knars- 
ton  V.  Manhattan  Life  Ins.  Co.,  140  Cal.  57,  73  Pac.  740, 
and  is  also  stated  by  Mr.  Justice  Sullivan  in  the  case  of 
Home  Fire  Ins.  Co.  v.  Kuhlman,  58.  Neb.  488,  78  N.  W. 
936,  76  Am.  St.  Rep.  111.  No  doubt  a  waiver  operates 
as  an  estoppel  upon  the  party  who  waives;  but  it  is  not  es- 
sential to  a  waiver  that  a  party  in  whose  favor  it  is  made 
must  prove  all  the  elements  of  an  estoppel  in  pais  before 
he  is  entitled  to  avail  himself  of  the  waiver.  A 
party  to  a  contract  who  has  the  right  to  terminate  9, 1 0 
it  by  reason  of  some  default  by  the  other  party  may, 
nevertheless,  waive  such  a  right,  and,  if  he  does  so,  the  con- 
tract remains  in  full  force  and  effect.  Such  a  right  may  be 
waived  in  express  terms  or  by  the  acts  and  conduct  of  the 
party  from  which  a  waiver  may  be  inferred  or  implied.  If 
by  the  terms  of  a  contract  one  party  to  it  is  required  to  do  a 
particular  thing  by  a  given  time  to  keep  the  contract  in 
force,  but  fails  to  do  so,  and  the  other  party,  after  the  de- 
fault of  the  first  party,  does  something  by  which  he  manifests 
an  intention  to  continue  the  contract  in  force,  he  may 
be  deemed  to  have  waived  his  right  to  terminate  the  1 1 
contract  for  a  past  default,  and  the  first  party  may 
treat  the  contract  as  still  in  force,  and  by  reason  thereof 
the  law  gives  him  a  reasonable  time  thereafter  to  do  the 
thing  which  was  omitted  by  him.  Whether  a  waiver  has 
taken  place  or  not  ordinarily  depends  upon  the  peculiar  facts 
and  circumstances  of  a  given  case,  and,  in  most  in- 
stances, presents  a  question  of  fact  rather  than  of  1 2, 1 3 
law,  or  at  least  a  mixed  question  of  law  and  fact. 
Where  a  waiver  prevents  a  forfeiture,  the  law  ordinarily  per- 
mits a  liberal  construction  to  be  placed  on  the  acts  of  the 
party  waiving  with  the  view  of  bringing  about  a  waiver  of 
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Buch  a  forfeiture.  In  the  cases  cited  herein,  a  large  number 
of  concrete  instances  are  given  where  the  foregoing  doctrine 
is  illustrated  and  applied. 

Were  the  acts  and  conduct  of  appellant,  after  the  default 
of  payment  by  the  insured,  such  as  would  authorize  reason- 
able men  to  infer  therefrom  that  appellant  intended  to  and 
did  elect  to  keep  in  force  the  policy  sued  on,  and  hence  had 
waived  a  forfeiture  of  the  rights  of  the  insured  under  it? 
What  are  these  acts?  In  the  light  of  the  evidence,  it  was 
proper  to  infer  that  the  appellant  had  either  actual  or  con- 
structive knowledge  of  the  following  facts,  namely:  That 
the  insured  was  a  wage-earner,  and  that  he,  like  his 
coemployees,  would  pay  the  premium  on  the  insur-  14 
ance  policy  out  of  his  monthly  earnings;  that  the 
coemployees  had  not  in  each  month  earned  sufficient  to  pay 
the  premiums  promptly  when  due;  that  in  several  instances 
default  of  payment  had  occurred  prior  to  the  default  of  the 
insured  which  appellant  had  disregarded  and  had  demanded 
and  received  past-due  installments  of  the  premiums  and  had 
treated  them  as  though  they  had  been  timely  paid ;  that  the 
insured  probably  knew  of  appellant's  conduct  in  that  regard, 
and  also  how  his  coemployees  were  treated,  and  hence  he  had 
some  grounds  to  infer  what  his  treatment  under  similar 
conditions  would  be;  that  the  insured  had  made  default  in 
making  the  August  payment  on  his  policy  when  appellant 
forwarded  the  paymaster's  list,  on  which  appellant  in  the 
usual  way  demanded  payment  of  the  September  installment 
coming  due  on  the  policy  of  the  insured;  that  the  nonpay- 
ment of  the  August  installment  ipso  facto  terminated  the 
rights  of  the  insured  under  the  policy  unless  appellant  elected 
to  keep  it  in  force  for  his  benefit;  that  in  making  demand 
for  payment  of  the  past-due  installment  after  the  policy  by 
its  terms  had  lapsed  might  be  construed  by  the  insured  as 
an  election  by  the  appellant  to  keep  the  policy  in  force,  and 
that  he  would  have  a  reasonable  time  thereafter,  within  which 
to  pay  the  past-due  premium,  and  that  payment  might  be 
made  in  the  usual  way,  as  was  done  in  the  case  of  his  co- 
employees. 
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The  contention  that  the  appellant  did  not  know  that  the 
insured  had  made  default  in  his  August  payment  when  the 
list  for  September  was  forwarded  to  the  railroad  company 
is,  to  our  minds,  clearly  untenable.  This  contention  is,  in 
our  judgment,  well  answered  in  the  case  of  Rowswell  v 
Equitable  Aid  Union,  supra,  where,  under  somewhat  similar 
circumstances.  District  Judge  Coxe  meets  a  similar  conten- 
tion in  the  following  language :  "When  an  act  of  commission 
or  omission  is  of  such  a  character  as  to  preclude  the  idea 
of  ignorance,  knowledge  must  be  presumed.  It  is  difficult 
to  perceive  how  the  defendant  or  its  authorized  agent  could 
have  supposed  the  amount  was  paid,  when  neither  had  re- 
ceived it."  No  doubt  it  might  be  that  an  agent  who  had  no 
authority  to  collect  could  nevertheless  have  done  so  or  could 
have  omitted  to  do  so  without  imputing  knowledge  of  either 
fact  to  the  corporation.  Can  it,  however,  also  be  said  that, 
where  an  agent  is  conducting  the  business  of  the  corporation 
of  making  its  collections  in  the  ordinary  and  usual  way,  who 
is  the  representative  of  the  corporation  in  that  branch  of  its 
business,  knowledge  of  the  act  or  omission  of  such  an  agent 
with  r^ard  to  whether  payment  had  been  made  or  not  is 
not  imputable  to  the  corporation  itself?  When  the  insured 
failed  to  make  the  August  payment,  it  was  a  proper  inference, 
under  the  circumstances,  that  appellant  had  knowl- 
edge of  that  fact,  and  when  it,  in  the  regular  way,  15 
undertook  to  collect  an  installment  of  the  premium 
after  default  of  payment  of  a  prior  one,  it  was  likewise 
proper  to  infer  that  it  did  so  with  the  intention  of  keeping 
the  policy  in  force,  and  that  it  had  waived  its  right  to 
forfeit  the  rights  of  the  insured  by  reason  of  the  nonpayment 
of  the  past-due  premium.  As  we  cannot  assume  that  appel- 
lant acted  in  ignorance,  so  also  we  are  unwilling  to  assume 
that  its  only  object  was  to  keep  the  policy  in  force  for  its 
own  and  not  for  the  benefit  of  the  insured.  Upon  this  sub- 
ject the  language  of  Judge  Coxe  in  the  case  already  referred 
to  is  again  pertinent.  He  says:  '^It  is  unreasonable  to 
aigue  that  the  assured  could  be  a  member  for  the  purpose 
of  making  contributions  to  others^  but  not  a  member  when 
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advantage  to  him  or  his  beneficiary  accrued — a  member  not 
to  receive,  but  to  give  only." 

If  the  policy  was  in  force  so  as  to  authorize  appellant 
to  demand  and  receive  the  premium  due  for  August,  it 
must  likewise  be  held  to  have  remained  in  force  for 
all  other  purposes.  Appellant  could  have  treated  the  16 
policy  at  an  end  after  the  first  default  Had  it  re- 
frained from  attempting  to  collect  past-due  premiums,  no  one 
could,  with  any  show  of  reason,  contend  that  there  was  any 
further  liability  under  tie  policy  in  view  of  its  terms  after 
default  of  payment  of  any  part  of  the  premium.  But  when 
appellant,  by  its  acts  and  conduct,  apparently  elected  to  keep 
the  policy  in  force  for  the  purpose  of  collecting  premiums, 
the  law  will  require  it  to  keep  it  in  force  for  all  purposes. 
The  fact  that  appellant,  by  its  course  of  conduct,  ig- 
nored the  defaults  of  payments  of  premiums  on  pol-  17 
icies  held  by  some  of  the  coemployees  of  the  insured, 
is  a  strong  circumstance  from  which  it  may  be  inferred  that 
it  intended  to  treat  the  insured  the  same  as  it  had  treated 
some  of  his  coemployees  under  similar  circumstances.  When 
we  say  imder  similar  circumstances,  we  do  not  mean  that 
there  is  any  evidence  that  appellant  recognized  the  policy 
as  in  force  by  paying  a  loss  under  circumstances  similar  to 
those  disclosed  by  the  evidence  in  this  case;  but  what  we 
mean  is  that  the  evidence  is  uncontradicted  that  the  appel- 
lant ignored  the  defaults  of  payment  of  the  premiums  upon 
the  policies  of  at  least  three  of  the  coemployees  of  the  in- 
sured prior  to  his  default,  and  subsequently  demanded  and 
received  payment  of  the  premiums  in  the  regular  course  of 
business,  and  thereafter  apparently  treated  such  pol- 
icies as  in  full  force  and  effect.  If,  under  such  cir-  18 
cumstances,  policies  were  to  be  treated  as  in  force  in 
cases  where  no  liability  had  arisen,  we  think  that  justice  and 
fairness  require  that  they  be  deemed  as  in  force  in  case  of  an 
accident  In  this  regard  appellant  could  not  have  been  mis- 
led or  deceived.  It  knew  the  character  of  the  insurance  and 
the  nature  and  dangerous  calling  of  the  insured.  It  was  pos- 
sible, if  not  probable,  that  an  accident  might  happen  at  any 
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time  by  which  the  insured  might  be  injured.  In  choosing 
to  keep  the  policy  in  force  by  seeking  payment  for  the  past- 
due  premiums  after  the  policy  had  by  its  terms  lapsed,  appel- 
lant assumed  the  risk  that  it  might  at  any  time  be  called 
upon  to  answer  for  the  consequences  of  the  very  accident 
which  resulted  so  disastrously  to  the  insured.  If,  under  the 
law,  the  appellant  did  not  assume  such  risk,  if  the  finding 
of  the  jury  that  it  elected  to  keep  the  policy  in  force  is  right, 
then  the  law  is  a  mere  delusion.  As  was  well  stated  by  Mr. 
Justice  Hobson  in  New  England  Mviual  Life  Ins.  Co.  v. 
Springaie,  supra^  upon  a  similar  question  that: 

"To  aUow  the  company  to  treat  the  poUcr  as  vaUd  after  the 
right  to  forfeit  it  has  accrued,  and  insist  on  the  note  being  paid  as 
long  as  it  deems  this  to  its  Interest,  and  then,  when  it  learns  that  the 
assured  is  sick  or  dead,  to  rely  on  the  past  forfeiture,  which,  at 
the  time,  it  elected  to  waive,  would  be  to  aUow  it  to  take  inconsistent 
positions" — so  may  it  also  be  said  in  this  case. 

The  evidence  with  regard  to  appellant's  course  of  business 
in  collecting  premiums  on  policies  of  the  coemployees  of  the 
insured  who  were  similarly  situated  was  clearly  com- 
petent to  show  its  position  with  regard  to  past  de-  19 
faults.  So  was  the  evidence  with  regard  to  the  pay- 
ment by  the  railroad  company  of  the  past-due  premium  of 
the  insured  which  was  made  in  the  regular  course  of  busi- 
ness. Appellant  cannot  also  question  the  authority  of  the 
railroad  company  in  this  regard  because  some  one  else  might 
have  done  so.  If  appellant  would  have  continued  the  policy 
in  question  in  force  in  case  of  no  accident,  as  it  did  in  the 
other  instances  testified  to,  and  the  jury  by  their  verdict 
must  have  so  found,  then  the  policy  must  also  be  held  to 
be  in  force  for  all  purposes  under  the  facts  and  circimistances 
of  this  case  in  view  of  the  verdict  of  the  jury  upon  the 
questions  submitted  to  them. 

In  view  of  what  has  been  said,  the  exceptions  to  the  charge 
of  the  court  require  no  further  comment.  The  charge  as 
given  reflects  the  law  as  we  have  attempted  to  outline  it 
herein^  and  hence  cannot  be  successfully  assailed.    While,  in 
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view  of  all  the  evidence,  we  might  not  on  all  points  have 
arrived  at  the  same  conclusion  as  the  jury,  yet  we  think 
the  evidence  upon  every  material  element  of  the  case  is  of 
that  character  which  authorized  them  to  find  in  favor  of 
the  respondent  The  case  was  well  tried  in  the  court  below 
and  ably  presented  to  this  court.  Both  sides  have  filed 
briefs,  in  which  a  large  number  of  the  cases  both  for  and 
against  every  legal  proposition  involved  in  the  case  were 
cited.  We  have  taken  much  time  and  great  care  to  examine 
the  cases  referred  to  by  counseL  We  have  also  carefully 
examined  the  entire  record  and  have  given  the  case  the  at- 
tention its  importance  merited,  and  the  result  reached  re- 
flects our  best  judgment. 

The  judgment  therefore  should  be,  and  it  accordingly  is> 
affirmed,  with  costs  to  respondent 

McCAKTY  and  STRAXJPP,  JJ.,  concur. 

ON  APPLICATION  FOK  EBHEAEINO. 
FEICK,  C.   J. 

Appellant's  counsel  has  filed  a  petition  for  a  rehearing,  in 
which  he  most  vigorously  assails  some  of  the  conclusions 
reached  by  us  in  the  opinion  filed  in  this  case.  Petitions 
for  rehearings  in  which  the  main  features  of  the  case  are 
reargued  by  counsel  are  of  such  frequent  occurrence  that 
in  most  instances  it  is  not  deemed  necessary  for  us  to  again 
state  the  reasons  that  constrain  us  to  adhere  to  the  conclu- 
sions announced  in  the  original  opinion.  In  some  instances, 
however — and  the  petition  in  this  case  is  one — counsel's  com- 
plaints are  of  such  a  nature  that  neither  in  justice  to  counsel 
nor  to  ourselves  can  his  contentions  be  ignored.  In  the  peti- 
tion in  this  case  some  of  the  grounds  discussed  by  counsel 
why  we  should  grant  a  rehearing  are  stated  in  the  strongest 
possible  terms,  and  the  fact  that  we  have  erred  is  stated  there- 
in with  a  degree  of  certainty  that  hardly  admits  oi  a  possi- 
bility of  error  on  his  part.  One  of  his  most  serious  com- 
plaints arises  from  the  fact  that  we  held  that  an  alleged  error 
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relating  to  the  admission  of  evidence  with  respect  to  a  waiver 
was  not  sufficiently  assigned  to  authorize  us  to  review  the 
rulings  of  the  trial  court  upon  that  subject.  Upon  this 
point  counsel  in  his  petition  says:  "With  all  deference  to 
the  court,  we  feel  compelled  to  say  that  this  decision  denying 
appellant  the  right  to  be  heard  upon  the  question  of  plead- 
ings so  made  in  this  record,  as  we  have  shown,  seems  to  us 
to  be  most  unjust.  If  the  way  to  this  court  from  the  judg- 
ments of  the  inferior  courts  is  thus  to  be  beset  with  traps 
and  pitfalls,  one  can  but  wonder  where  the  end  is."  This 
is  strong  language,  and  if  it  be  true  that  this  court  is  merely 
setting  "traps  and  pitfalls"  in  requiring  that  the  errors  which 
are  desired  to  be  reviewed  must  be  assigned  in  such  a  man- 
ner as  to  apprise  both  the  court  and  opposing  counsel  of  just 
what  is  sought  to  be  reviewed,  then  the  rules  with  regard 
to  making  assignments  of  error  should  be  changed.  We, 
however,  are  unable  to  see  wherein  any  traps  or  pitfalls 
have  been  set  by  us,  nor  upon  what  fact  or  ruling  of  this 
court  such  a  claim  can  be  based.  In  his  original  brief  coun- 
sel had  assumed  that  the  alleged  error  that  the  trial  court 
had  admitted  evidence  of  waiver  without  having  been  pleaded 
was  assigned,  and  hence  he  discussed  that  question.  When 
respondent's  counsel  filed  their  brief,  however,  they  con- 
tended: (1)  That  appellant  could  not  be  heard  upon  the 
question  because  the  assignment  was  not  sufficient  to  au- 
thorize us  to  review  the  alleged  error;  and  (2)  that,  although 
appellant  was  entitled  to  be  heard,  that  it,  nevertheless,  must 
fail  in  its  claim  upon  this  ground,  because  this  court  had  in 
previous  decisions  held  that  a  plaintiff  could  prove  waiver 
without  expressly  pleading  it.  While  in  answer  to  the  first 
contention  appellant's  counsel  did  not  directly  concede  that 
his  assignment  of  error  was  insufficient,  he  nevertheless  did 
so  indirectly.  In  referring  to  this  point  in  his  reply  brief, 
he  said:  "In  any  event,  if  the  other  assignments  which  go 
to  the  merits  are  not  to  be  sustained,  it  (this  court)  may, 
in  its  discretion,  consider  plain  error,  although  unassigned, 
since  there  is  no  statute  governing  this  procedure."  Why 
the  procedure  contended  for  by  counsel  would  be  intolerable. 
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we  need  not  now  pause  to  discuss,  since  the  decisions  of  this 
court  have  already,  in  a  measure  at  least,  answered  it 
(See  Smith  Table  Co.  v.  Madaen,  30  Utah  297,  84  Pac.  885 ; 
Lyon  V.  Mauss,  81  Utah  283,  87  Pac.  1014.)  In  the  latter 
case  it  is  said:  "The  assignment  of  error  is  the 
groundwork  of  the  case  in  this  court.  Without  error  20 
being  assigned  there  is  nothing  before  this  court." 
After  a  careful  examination  of  the  assignments  of  error  made 
by  appellant's  counsel  in  this  case,  we  discovered  none  in 
which  it  was  claimed  that  the  trial  court  erred  in  admitting 
evidence  of  a  waiver.  Counsel  does  not  even  now  point  out 
such  an  assignment.  All  he  insists  upon  is  that  the  point 
was  raised  by  the  general  assignments  of  error  relating  to 
the  admission  of  evidence.  We,  however,  are  not  able  to 
agree  with  counsel  that  the  general  assignments  of  error  are 
sufficient  to  present  the  question  for  review,  and,  when  we 
cannot  agree  with  counsel  after  having  given  the  matters  of 
diflFerence  between  us  and  them  our  best  judgment,  we,  and 
not  counsel,  must  assume  the  consequences.  Moreover,  this 
court,  in  West  v.  Insurance  Soc,  10  Utah  451,  37  Pac.  687, 
held  that :  "Where  a  pleading  contains  an  allegation  of  the 
performance  of  a  condition,  it  is  not  absolutely  neces- 
sary to  allege  a  waiver,  because  proof  thereof  is  ad-  21 
missible  under  the  general  allegation."  The  forego- 
ing case  is  followed  in  Stephens  v.  Union,  etc,  Soc,  16  Utah 
22,  50  Pac.  626,  67  Am.  St.  Eep.  595.  There  are  also 
numerous  authorities  which  support  the  rule  laid  down  in 
the  foregoing  cases.  The  trial  court,  in  all  probability,  relied 
on  the  foregoing  cases  in  making  the  rulings. 

But,  assimaing  that  since  the  statute  relating  to  the  filing 
of  a  reply  has  been  amended  somewhat  since  the  former  de 
eisions  of  this  court,  and  for  that  reason  the  question  as  to 
whether  a  reply  should  have  been  filed  in  this  case  in  which 
the  waiver  was  pleaded  is  still  an  open  one,  and  assuming 
further  that  we  should  have  reviewed  the  question  upon  the 
general  assignments,  yet  the  record  is  such  that  this  question 
must  have  been  decided  adversely  to  counseFs  contentions  for 
the  following  reasons :    There  is  no  claim  made  by  appellant 
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that  it  was  prevented  from  meeting  the  evidence  of  waiver 
at  the  trial  to  the  same  extent  as  though  the  waiver  had 
been  in  fact  pleaded,  and  a  careful  examination  of  the  rec- 
ord discloses  the  fact  that  appellant  was  not  affected  in 
any  substantial  right  by  reason  of  the  admission  of  the  evi- 
dence of  waiver  without  having  been  pleaded.  Under  such 
circumstances,  the  error,  if  one  was  committed  in  admitting 
the  evidence,  was  technical  rather  than  substantial,  and  thus 
was  an  error  for  which,  under  our  statute,  we  could  not 
reverse  the  judgment.  Had  there  been  a  proper  as- 
signment of  error,  we  should  have  reviewed  the  ques-  22 
tion  in  the  original  opinion,  for  the  same  reason  that 
we  have  discussed  the  matter  now,  namely,  for  the  sole 
purpose  of  showing  that  counsel  has  no  legal  cause  for  com- 
plaint. 

The  remaining  portion  of  the  petition  is  devoted  to  a  re- 
argument  of  the  questions  passed  on  in  the  opinion,  and, 
of  the  many  things  complained  of  by  counsel,  we  shall  refer 
to  a  few  only.  In  referring  to  the  question  of  waiver,  coim- 
sel  insists  that  this  court  gave  "effect  to  a  presumption 
created  by  itself."  But  the  fact  is  that  what  we  held  was, 
not  that  there  was  a  presumption  of  waiver  of  either  law 
or  fact,  but  that  the  jury  were  authorized  to  infer  certain 
facts  from  certain  conduct,  or  to  make  certain  deductions 
from  other  facts  upon  the  question  of  waiver.  We  assumed 
there  was  a  difference  between  a  presumption  of  fact  and 
an  inference  to  be  deduced  from  other  facts. 

With  respect  to  the  acts  of  the  insured,  counsel  makes  the 
following  statements:  "His  acts  or  omissions  are  not  con- 
sidered, although  we  presume  that  he  could  waive  or  forfeit 
his  contract.  Perhaps  this  may  not  be  true  in  actual  prac- 
tice, owing  to  the  prevailing  prejudice  in  favor  of  making 
insurance  companies  pay  something  for  nothing;  but  theo- 
retically under  the  law  he  is  bound  by  his  contract  the  same 
as  the  insurance  company."  Such  statements,  so  far  as  we 
are  concerned,  must  remain  unanswered,  not  only  because 
they  transcend  the  legitimate  bounds  of  forensic  argument 
38  Utah— 36 
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applicable  to  legal  proceedings,  but  also  because  they  do  not 
reflect  the  sober  judgment  of  counsel.  They  may  perhaps 
give  temporary  relief  to  the  mental  state  which  arises  from 
the  sting  of  defeat,  but  beyond  that  they  serve  no  purpose 
whatever.  In  considering  the  question  of  waiver,  we  refused 
to  declare  as  a  matter  of  law  that  either  the  appellant  or 
the  insured  had  waived  the  right  to  insist  upon  the  precise 
terms  of  the  policy,  but  held  that  under  the  facts  and  cir- 
cumstances the  question  of  waiver  was  one  of  fact  for  the 
jury,  and  that  there  was  suflScient  evidence  to  justify  their 
finding.  This  certainly  is  very  far  from  indulging  a  pre- 
sumption in  favor  of  either  party  with  respect  to  waiver  or 
with  regard  to  any  other  fact  necessary  to  a  waiver. 

Counsel  also  complains  that  there  were  a  number  of  things 
in  the  record  we  did  not  discuss.  This  no  doubt  is  true.  Af- 
ter we  had  disposed  of  the  controlling  questions,  it  was 
deemed  unnecessary  to  discuss  or  pass  upon  the  subordinate 
propositions  in  the  case  which  in  no  event  could  affect  the 
result  Counsel  in  presenting  the  assignments  in  his  origi- 
nal brief  grouped  them  as  indicated  in  the  opinion.  Why 
should  we  specially  consider  what  counsel  did  not  see  fit  to 
discuss,  except  as  this  was  done  in  connection  with  some 
kindred  subject.  Every  proposition,  either  affirmative  or 
negative,  which,  in  our  judgment,  could  have  changed  the 
result  received  due  attention,  and  in  view  that  the  judgment 
was  aflSrmed  we  did  not  deem  it  necessary,  nor  do  we  deem 
it  necessary  now,  to  discuss  questions  which  cannot  change 
the  final  result. 

Finally,  counsel  seriously  contends  that  it  is  apparent  that 
we  have  either  misunderstood  or  misapplied  the  law  as  laid 
down  in  the  quotations  set  forth  by  us  in  the  opinion  upon 
the  question  of  waiver.  We  did  not  contend,  nor  do  we  now 
contend,  that  the  facts  of  this  case  covered  all  of  the  condi- 
tions mentioned  in  the  quotations  set  forth  in  the  opinion. 
Our  conclusions  were,  however,  in  the  main  based  upon  that 
portion  of  the  quotations  wherein  it  is  stated  that:  "As  a 
general  rule,  if  the  company  has  treated  the  policy  as  valid, 
and  has  sought  to  enforce  payment  of  the  premiimi,  or  has 
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otherwise  with  knowledge  recognized,  by  its  own  acts  or 
declarations,  or  those  of  its  agents,  the  policy  as  still  subsist- 
ing, it  waives  thereby  the  prior  forfeitures/^  We  cited  a 
number  of  cases  in  which  the  foregoing  doctrine  was  applied 
to  a  state  of  facts  less  favorable  to  the  insured  than  were  the 
facts  in  this  case,  and  where  it  was  held  that  the  company 
was  liable,  although  the  insured  had  died  before  the  premium 
which  was  in  default  had  been  paid.  The  doctrine  an- 
nounced and  supported  by  those  cases  seemed  to  us  fair  and 
just  if  supported  by  the  facts.  We  thought,  and  still  think, 
that  in  this  case  the  doctrine  announced  in  those  cases  is 
applicable,  and  that  it  is  supported  by  the  facts.  True,  as  we 
said,  this  case,  upon  the  question  just  discussed,  is  perhaps 
a  border-line  case ;  but  in  our  judgment  it  is  not  one  where 
we  should  interfere  with  the  findings  of  the  jury.  We  be- 
lieve, and  still  believe,  this  conclusion  to  be  sound. 
The  petition  for  a  rehearing  is  denied. 

McCARTY  and  STEATJP,  JJ.,  concur. 


STATE  ex  rel.  HOBSLEY  v.  CAEBON  COUNTY  et  al. 
No.  2220.    Decided  March  9,  1911  (114  Pac.  622). 

1.  CouifTiES — Bonds — Elbction — Noncp—eurFicij&NCY.  A  county 
bond  election  notice  was  not  invalid  because  it  did  not  designate 
the  polling  places.     (Page  664.) 

2.  CJouNTics  —  Bonds  —  Elbction  —  Submission  of  PBOPosmoN.  A 
proposition  to  issue  $30,000  county  bonds,  $25,000  to  build  bridges 
and  $5,000  to  build  and  repair  roads,  as  one  general  object, 
does  not  state  two  purposes  required  to  be  submitted  separately, 
within  Comp.  Laws  1907,  section  518,  requiring  an  election  order 
to  specify  the  purpose  for  which  the  indebtedness  is  created.^ 
(Page  668.) 


^  State  ez  reL  t.  Salt  Lake  aty,  85  Utah,  25,  99  Pao.  256. 
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Application  by  the  State  of  Utah  on  the  relation  of  A.  W. 
Eoraley,  for  prohibition  against  Carbon  County  and  others. 

Writ  denied. 

0.  C  McWhinney  and  0.  Iverson  for  plaintiff* 

D.  D.  Houtz  for  defendants. 

STRAUP,  J. 

The  relator  applied  for  a  writ  of  prohibition  to  restrain 
the  county  commissioners  of  Carbon  County  from  issuing 
and  negotiating  certain  bonds  voted  for  at  a  special  election. 
It  is  claimed  that  the  commissioners  are  unauthorized  to 
issue  or  negotiate  the  bonds  for  the  reasons  that  the  notice 
of  election  was  insuflScient,  and  that  two  purposes  for  which 
the  indebtedness  is  to  be  created  were  stated  and  no  oppor- 
tunity given  the  voters  to  vote  separately  upon  them.  In 
support  of  the  first,  it  is  contended  that  the  published  notice 
of  the  election  was  bad  because  the  polling  places 
of  the  voting  districts  were  not  designated  in  that  1 

notice.     Such  a  question  was  decided  against  the  re- 
lator's contention  in  the  case  of  State  ex  ret.  v.  Salt  Lake 
City,  5  Utah  25,  99  Pac.  255. 

In  support  of  the  second,  it  is  urged  that  two  purposes  for 
the  proposed  indebtedness  were  stated,  and  for  that  reason 
it  was  essential  to  submit,  to  the  voters,  the  propositions  to 
create  the  indebtedness,  in  such  manner  as  that  the  voters 
could  vote  separately  upon  them.  The  statute  (Com p.  Laws 
1907,  section  518)  provides  that:  "The  board  shall  by  order 
specify  the  particular  purpose  for  which  the  indebtedness  is 
to  be  created,  and  the  amount  of  bonds  which  it  is  proposed 
to  issue;  and  shall  further  provide  for  submitting  the  ques- 
tion of  the  issue  of  said  bonds  to  the  qualified  electors  of  the 
county,"  etc.  The  purpose  of  the  proposed  indebtedness,  in 
the  order  or  resolution  of  the  board  of  the  county  commis- 
sioners, and  in  the  notice  of  the  election,  was  stated  to  be 
"for  the  purpose  of  voting  bonds  in  the  sum  of  thirty  thou- 
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sand  dollars  as  follows:  Twenty-five  thousand  dollars  for 
defraying  the  expenses  of  bridges  in  course  of  construction 
in  Carbon  County,"  naming  and  describing  three  bridges,  the 
places  and  streams  at  and  over  which  they  are  building,  "and 
for  permanent  bridges  and  culverts  over  the  following  streams 
in  said  county,"  naming  and  describing  nine  bridges  and 
five  culverts,  the  places  of  their  proposed  construction,  and 
the  streams  over  and  at  which  they  are  intended  to  be  built, 
"and  five  thousand  dollars  for  the  purpose  of  completing, 
improving  and  repairing  the  county  road  through  Castle  Gate, 
running  through  Helper,  Spring  Glen,  Carbonville,  Price, 
Wellington,  and  thence  to  Sunnyside."  It  is  said  that  the 
stated  purpose  is  double  because  of  the  statement  that  twenty- 
five  thousand  dollars  of  the  created  indebtedness  is  to  be  used 
to  build  bridges  and  culverts,  and  five  thousand  dollars  to 
build  and  repair  roads.  This,  it  is  claimed,  stated  two  dis- 
tinct and  separate  objects  or  purposes,  and  proposed  two 
separate  and  distinct  appropriations  for  them. 

If  the  relator  is  right  in  his  contention,  then,  it  may  be 
assumed,  the  commissioners  were  required  to  submit  to  the 
voters  the  proposition  of  creating  the  indebtedness  in  such 
manner  as  to  give  the  voters  an  opportunity  to  vote  separately 
upon  such  objects  or  purposes.  It  is  conceded  that  no  such 
opportunity  was  afforded  them.  The  proposition  was  sub- 
mitted in  such  manner  as  that  the  voter  in  voting  upon  it 
was  compelled  to  vote  for  or  against  the  whole  of  it.  As 
submitted  he  could  not  vote  for  bonds  for  bridges  and  against 
bonds  for  roads,  or  for  roads  and  against  bridges.  Under 
our  statute,  as  under  most  statutes,  the  "particular  purpose" 
was  required  to  be  stated.  In  the  case  of  McMahon  v.  Board 
of  Supervisors y  46  Cal.  214,  a  notice  in  which  the  stated 
purpose  was  the  "construction  and  improving  of  the  high- 
ways in  said  township,  for  building  bridges,"  and  improving 
two  roads  named  and  specified,  was  held  bad  because  too 
general.  It  was  there  said  that  "the  specific  object  as  con- 
tradistinguished from  the  general  purpose  for  which  the 
money  is  to  be  expended"  was  required  to  be  stated.  In 
the  case  in  hand  it  cannot  well  be  said  that  the  purpose 
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stated  in  the  notice  was  too  general  for  the  particular  bridges 
to  be  completed  and  those  to  be  constructed,  and  the  roads 
to  be  built,  were  specified  and  particularly  described.  The 
notice  was  sufficiently  definite  in  that  particular.  It  readily 
conveyed  to  the  voter  the  information  of  the  particular 
bridges  and  roads  proposed  to  be  completed,  constructed,  and 
improved.  In  the  case  of  Village  of  Hemstead  v.  Seymour, 
34  Misc.  Hep.  92,  69  N.  Y.  Supp.  462,  it  was  held  that  a 
submission  of  a  proposition  to  issue  bonds  for  a  gross  sum 
to  maintain  waterworks  and  also  a  village  lighting  system 
was  invalid  for  the  reason  that  the  purpose  was  double  and 
the  voters  not  given  an  opportunity  to  vote  separately  on  the 
two  propositions.  The  same  conclusion  was  reached  in  the 
case  of  Rea  v.  City  of  Lafayette,  130  Ga.  771,  61  S.  R  707, 
where  the  purpose  was  stated  to  be  for  waterworks,  an  elec- 
tric lighting  plant,  and  maintaining  and  improving  the  pub- 
lic schools.  To  the  same  effect  is  also  the  case  of  TrueUen 
V.  Mayor  of  Dvluih,  61  Minn.  48,  63  N.  W.  714.  In  the 
case  of  McBride  v.  City  of  Montesano,  7  Wash.  69,  34  Pac. 
659,  the  stated  purpose  to  fund  twenty  thousand  dollars  of 
old  debts,  and  to  borrow  five  thousand  dollars  for  future  pur- 
poses, was  held  double,  and,  because  the  voter  was  not  given 
an  opportunity  to  express  himself  separately  as  to  each,  the 
election  was  held  void.  In  the  case  of  Leavenworth  v,  WU- 
son,  69  Kan.  74,  76  Pac.  400,  the  stated  purpose  to  issue 
bonds  in  the  sum  of  four  hundred  thousand  dollars  '*to  either 
purchase  and  procure  the  Leavenworth  City  &  Fort  Leaven- 
worth Water  Company's  water  plant  with  all  its  rights,  ex- 
tensions and  property  thereunto  belonging,  or  to  provide 
and  contract  for  the  construction  of  a  new  water  plant,"  was 
held  double,  and  the  election  void.  That  is  it  was  held  that 
the  purpose  contained  two  propositions,  one  for  the  purchase 
of  an  existing  plant,  and  the  other  for  the  building  of  a  new 
plant. 

On  the  other  hand,  it  was  held  that  a  stated  purpose  ta 
-construct  wagon  roads  in  Mariposa  County,  one  through 
Beaver  Valley  to  Coulterville,  and  one  from  Mariposa  to 
TTosemite,  was  not  double,  and  was  in  compliance  to  '^specify 
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the  particular  purpose  for  which  the  indebtedness  is  to  be 
created."  (People  v.  Counts,  89  Cal.  15,  26  Pac.  612.)  In 
thecase  of  City  of  Louisville  v.  Board  of  Park  Comers,  112 
Ky.  409,  65  S.  W.  860,  24  Ky.  Law.  Eep.  38,  a  submission 
to  issue  five  hundred  thousand  dollars  of  bonds  "for  the 
construction  of  sewers  and  for  the  acquisition  of  tracts  of 
land  for  park  property  in  the  city"  was  held  to  be  a  single 
and  not  a  double  object.  And  in  the  case  of  Linn  v.  City 
of  Omaha,  76  Neb.  552,  107  N.  W.  983,  a  submission  to 
issue  sixty  thousand  dollar  bonds  for  fire  engine  houses,  one 
for  thirty  thousand  dollars  on  a  particularly  described  parcel 
of  land,  and  thirty  thousand  dollars  for  the  purpchase  of  a 
described  site  and  the  erection  of  a  fire  engine  house  thereon, 
was  held  single  and  not  double. 

It  is  not  necessary  to  consider  whether  the  cited  cases  are 
distinguishable  upon  facts,  or  are  conflicting  in  principle. 
Some  of  them  are  readily  distinguishable.  Others  may  not 
be.  Each  case  must  largely  depend  upon  its  facts.  Mr. 
Justice  Beck,  in  the  case  of  Cray  v.  Mownt,  45  Iowa  591, 
put  the  question  well:  Is  there  a  union  of  two  distinct  ob- 
jects, and  two  separate  appropriations  for  them,  in  one  propo- 
sition, so  that  the  elector  could  not  vote  for  one  and  against 
the  other?  He  further  said:  "If  there  be  two  objects  and 
a  specific  amount  of  funds  to  be  devoted  to  each,  it  is  very 
plain  that  there  are  two  propositions  submitted  at  the  same 
election.  If  they  are  submitted  together,  it  is  very  clear  that 
the  voter  cannot  vote  for  one  and  against  the  other.  He  must 
vote  against  both,  whereby  he  may  defeat  one,  the  success 
of  which  he  desires,  or  he  must  vote  for  both,  whereby  he 
may  cause  the  success  of  one  which  he  desires  to  be  defeated. 
If  he  fails  to  vote,  he  may  thus  aid  in  causing  the  defeat 
of  his  favorite  measure,  and  the  adoption  of  the  one  he  op- 
poses. He  has  thus  no  liberty  of  choice."  Here  the  propo- 
sition submitted  to  issue  bonds  was  to  build  specifically  de- 
scribed roads  and  bridges.  True,  it  was  stated  that  twenty- 
five  thousand  dollars  were  for  certain  bridges,  and  five  thou- 
sand dollars  for  certain  roads.  But  the  purpose  was  one 
general  object.     A  bridge  across  the  streams  in  the  country 
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in  question  without  some  kind  of  a  highway  would  be  use- 
less.    A  highway  without  bridges  over  the  streams 
would  be  impracticable.     Both  are  but  parts  of  one  2 

general  object.  To  say  the  purpose  here  was  a  union 
of  two  separate  and  distinct  objects,  one  might  as  well  say 
that  a  stated  purpose  to  purchase  a  site  for  a  specified  sum 
for  school  purposes,  and  to  erect  a  school  building  thereon 
for  another  specified  sum,  contained,  or  related  to,  two  sep- 
arate and  distinct  objects  or  purposes  and  proposed  two  sep- 
arate appropriations  for  them,  which  would  appear  to  be 
groundless. 

The  writ  is  denied. 

FKICK,  C.  J.,  and  McCARTY,  J.,  concur. 


BATES   V.    SAN  PEDRO,   LOS   AXGELES  &   SALT 
LAKE  RAILROAD  COMPANY. 

No.  2124.    Decided  March  10,  1911   (114  Pac.  527). 

1.  Railboads — Cbossino  Accident — Duty  of  Tbateleb.  It  is  not 
suflaclent  for  a  traveler  in  attempting  to  cross  a  railroad  track 
to  look  in  one  direction.  It  is  his  duty  to  look  in  both  directions, 
and  he  must  select  a  position  from  which  an  effective  observation 
can  be  made,  and  he  must  look  out  for  all  trains,  and  cannot 
assume  that  trains  will  pass  only  at  specified  times.  (Page 
573.) 

2.  Railroads — Crossing  Accident — Question  or  Law.  While  ordi 
narily  the  question  whether  under  all  the  circumstances  a 
traveler  has  exercised  due  care  in  attempting  to  cross  a  rail- 
road track  is  for  the  jury,  where  the  facts  are  not  in  dispute 
and  reasonable  men  cannot  differ  upon  the  proposition  that, 
if  the  traveler  had  looked  or  listened,  he  must  have  discovered 
the  approaching  train  in  time  to  have  avoided  a  collision,  the 
question  of  his  negligence  is  one  of  law.     (Page  573.) 

Appeal  from  District  Court,  Third  District;  Hon,  C.  W. 
Morse,  Judge. 
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Action  by  Ormus  Bates  against  the  San  Pedro,  Salt  Lake 
&  Los  Angeles  Railroad  Company. 

Judgment  for  plaintiff.     Defendant  appeals. 

Reversed^  and  a  new  trial  ordered. 

Pennel  Cherrington  for  appellant. 

W.  H.  King  and  W.  8.  Marks  for  respondent 

nucK,  C.  J. 

Respondent  recovered  judgment  for  damages  against  ap- 
pellant in  an  action  for  negligence.  The  alleged  damages 
were  caused  in  a  collision  of  respondent's  team  while  hitched 
to  a  wagon  with  one  of  appellant's  fast  passenger  trains  at  a 
public  country  crossing  in  Tooele  County,  Utah.  The  only 
question  presented  for  review  on  this  appeal  is  an  alleged 
error  committed  by  the  trial  court  in  refusing  to  charge  the 
jury  as  requested  by  appellant  that  respondent  in  attempting 
to  cross  the  track  at  the  time  in  question  was  guilty  of  neg- 
ligence which  caused  or  directly  contributed  to  the  injuries 
and  damages  complained  of,  and  for  that  reason  the  jury 
should  find  in  favor  of  the  appellant. 

Respondent's  negligence,  appellant's  counsel  contends,  is 
established  by  uncontroverted  evidence,  and  hence  should  be 
declared  as  a  matter  of  law.  The  evidence  upon  the  question 
of  negligence  most  favorable  to  respondent  is  substantially 
as  follows:  On  the  28th  day  of  January,  1908,  a  short 
time  before  noon,  respondent  was  driving  his  team,  hitched 
to  a  farm  wagon,  on  a  public  highway  in  Tooele  County. 
The  highway  in  question,  before  crossing  the  railroad  track, 
runs  parallel  with  the  track  for  about  a  quarter  of  a  mile, 
and  then  turns  at  a  right  angle  across  the  track.  Easterly 
from  the  point  where  the  highway  turns  and  continues  par- 
allel with  the  track  both  the  highway  and  the  track  run  in 
a  southwestly  and  northeasterly  direction,  and  the  track  is 
laid  in  a  cut  about  ten  feet  in  depth,  which  extends  about 
one  hundred  rods  southwesterly  from  the  crossing,  and  also 
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for  perhaps  more  than  that  distance  northeasterly  therefrom. 
The  depth  of  this  cut  is  considerably  increased  at  places  by 
the  waste  matter  taken  from  the  cut  and  thrown  out  on  the 
embankment.  In  traveling  on  the  highway  in  its  course  par- 
allel with  the  track  there  are  places  where,  if  one  looked, 
a  train  coming  from  the  west  could  be  seen.  On  the  morn- 
ing in  question  respondent  says  it  was  "smoky  and  fo^y," 
and  at  the  point  where  he  turned  to  follow  the  highway 
parallel  with  the  track  he  could  see  the  country  to  the  south- 
west along  the  track  for  "about  half  a  mile."  He  further 
says,  "I  wasn't  specially  looking  for  a  train,"  but  that  he 
neither  saw  nor  heard  one.  While  traveling  northeasterly 
parallel  with  the  track,  he  says  he  did  not  look  for  a  train. 
When  he  arrived  at  the  point  where  he  was  about  to  turn 
to  cross  the  track,  he  says :  "I  drew  up  my  horses  as  I  made 
that  turn.  I  was  on  a  sort  of  a  jog  trot  coming  along  the 
parallel  highway,  and,  as  I  made  the  turn,  naturally  drew 
up  my  horses  and  slowed  down  and  listened.  There  was  no 
sound  I  could  hear — ^no  sound  of  a  train."  The  point  at 
which  he  "slowed  up,"  he  says,  was  about  fifty  feet  from 
the  track,  and  that  while  driving  toward  the  crossing  he 
glanced  to  the  west,  and  then  looked  "northeasterly  down  the 
track."  He  further  says  that  he  continued  to  look  in  a  north- 
easterly direction  for  a  train  until  "my  team  was  just  about 
to  the  traci."  Then  he  looked  southwest  again,  and  then 
saw  the  train  which  struck  his  team  and  wagon.  At  this 
moment,  he  says:  "My  team  was  on  the  track."  Seeing 
the  train  so  close  upon  him  startled  him,  and  he  does  not 
remember  of  doing  anything  more.  His  team  and  wagon 
were  struck  and  damaged,  and  he  received  some  personal 
injuries.  On  cross-examination  he,  in  substance,  said  that 
he  was  quite  familiar  with  the  crossing  in  question;  that 
he  crossed  it  about  once  a  week;  that  he  knew  that  the 
train  which  struck  his  team  was  a  fast  passenger  train,  bat 
did  not  know  the  time  it  would  pass  that  point.  In  driving 
easterly  parallel  with  the  track,  he  did  not  look  back  for  a 
train.  Did  not  stop  his  team  at  any  point  to  listen  for  the 
approach  of  a  train,  but  slowed  down  to  a  walk.     Did  not 
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stop  to  listen  for  a  train  from  the  west,  because  "I  din't 
think  it  necessary/'  Knew  a  train  could  not  be  seen  more 
than  one  hundred  and  fifty  feet  west  of  the  crossing  from  a 
given  point,  and  knew  that  a  train  might  come  along  at  any 
time.  Could  not  see  a  train  coming  from  the  east,  either, 
until  it  had  reached  a  point  one  hundred  and  fifty  feet  east 
from  the  crossing.  Did  not  stop  to  look  for  a  train  from  the 
west,  because  "I  was  curious  to  see  a  train  from  the  other 
way."  Had  no  curiosity  about  a  train  which  might  come 
from  the  west.  Expected  a  train  from  the  east  about  that 
time,  but  did  not  expect  one  from  the  west  "Q.  And,  after 
you  left  the  comer  of  the  fence  fifty  feet  from  the  track,  you 
did  not  look  again  until  your  team  was  right  on  the  track; 
then  you  turned  around  and  the  engine  was  on  you;  that's 
correct,  is  it  ?  A.  Yes."  He  knew  that  the  train  from  the 
west  came  downgrade  before  reaching  the  crossing.  "Q. 
.  .  .  Did  you  testify  on  direct  examination  that  the  first 
time  you  loked  to  the  west  was  just  at  the  turn  of  the  highway 
around  the  right  of  way  fence  and  about  fifty  feet  from  the 
track  ?  A.  Yes,  sir.  Q.  Did  you  say  that  from  that  time 
on  for  a  distance  of  ten  or  twelve  feet  you  kept  your  eyes 
to  the  west  ?  A.  Yes."  Eespondent  also  made  a  statement 
with  respect  to  the  accident  two  days  after  it  occurred,  which 
he  signed,  and  in  which,  among  other  things,  he  said :  "Be- 
tween the  road  and  track  inside  the  fence  is  a  high  bank. 
On  this  particular  morning  it  was  foggy  and  smoky,  and  I 
did  not  look  back  while  driving  along  to  see  if  train  was 
coming  for  that  reason.  I  was  looking  down  the  track  to- 
ward Erda,  for  I  knew  a  freight  train  was  due  about  that 
time.  I  wasn't  thinking  or  know  of  the  approach  of  the 
limited  train.  I  did  not  hear  any  signal  from  engine  nor 
the  rumbling  of  the  train.  I  was  trotting  along,  and  didn't 
stop  as  I  approached  the  crossing  to  look  or  listen  if  train 
was  coming.  My  horses  saw  the  train  and  shied,  and  this 
caused  me  to  look  around,  and  then  it  was  I  saw  the  train, 
but  it  was  too  late.  Had  I  stopped  my  wagon  at  comer  of 
fence  where  road  turns  to  cross  the  track,  I  could  have  seen 
the  train  coming,  but  it  was  downhill  and  hard  to  stop  un- 
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less  you  had  a  brake."  He  explained  some  of  the  expressions 
used  in  the  forgoing  quotation  on  his  redirect  examination, 
and  on  such  examination  he  was  asked  the  following  ques- 
tions with  respect  to  looking  or  listening  for  a  train  from  the 
west  which  he  answered  as  indicated:  "Q.  Did  you  ob- 
serve— ^how  long  did  you  look,  in  seconds  ?  A.  Which,  direc- 
tion ?  Q.  To  the  west  at  the  point  where  you  turned  and 
slowed  down  to  a  walk.  A.  Oh,  perhaps  three  seconds  or 
four.  Q.  And  state  the  extent  to  which  you  listened.  .  .  . 
Describe  to  what  extent  you  did  listen.  A.  I  directed  my 
attention  that  way  (west)  looking  that  way  and  immediately 
turned  and  looked  the  other  way  (east).  I  (was)  satisfied 
in  my  mind,  not  having  seen  any  train.  Q.  Did  you  reach 
any  conclusion  it  was  safe  for  you  to  proceed  in  the  direction 
of  the  track  ?  A.  Yes,  sir."  There  was  also  evidence  that 
for  some  distance  west  of  the  crossing  the  track  is  downgrade 
amounting  to  nearly  one  per  cent,  as  it  proceeds  easterly; 
that  the  trains  in  approaching  the  crossing  from  the  west 
require  no  steam  to  propel  them,  and  in  consequence  make 
but  little,  if  any,  noise,  and  emit  little,  if  any,  smoke  or 
steam  from  the  smokestack;  that  the  train  in  question  was 
running  at  the  rate  of  about  forty  miles  an  hour ;  that  neither 
the  respondent  nor  two  or  three  others  who  were  in  the  vicin- 
ity and  could  have  heard  the  sisrnals  heard  any  signal  or 
sound  of  warning  given  as  the  train  approached  the  crossing, 
nor  at  any  point  westerly  thereof.  A  witness  called  on  be- 
half of  respondent  also  testified  that  at  a  point  forty  feet 
south  of  the  crossing  a  train  could  be  seen  for  about  five 
hundred  feet  as  it  approached  the  crossing  from  the  west 
The  highway  is  considerably  higher  than  the  track,  so  that 
in  approaching  the  crossing  the  groimd  slopes  towards  the 
track.  Respondent  also  admitted  that  at  the  time  of  the 
collision  he  may  have  worn  a  cap  turned  down  over  his  ears. 
The  foregoing,  in  substance,  constitutes  the  evidence  most 
favorable  to  respondent  upon  the  question  of  his  own  negli- 
gence. At  first  blush,  we  were  impressed  with  the  idea  that, 
in  view  of  all  the  circumstances,  the  question  of  respondent's 
negligence  was  for  the  jury.     Upon  a  careful  consideration 
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of  all  the  evidence,  however,  and  upon  mature  reflection, 
we  have  been  forced  to  the  conclusion  that  respondent's  in- 
juries were  caused  by  reason  of  his  own  carelessness  in  at- 
tempting to  cross  the  railriod  track  without  looking  or  listen- 
ing for  a  train  approaching  from  the  west.  It  is  manifest 
that  if  respondent  had  looked  to  the  west,  even  for  a  moment, 
at  any  time  when  he  was  anywhere  from  forty  to  ten  feet 
south  of  the  track,  he  must  have  discovered  the  approaching 
train  from  the  west,  and  thus  could  have  stopped  his  team 
in  time  to  have  avoided  the  collision.  In  view  of  this,  his 
own  want  of  care  was  the  proximate  cause  of  the  collision 
and  the  consequent  injury.  Judge  Elliott  in  his  excellent 
work  on  Railroads,  in  vol.  3  (2d  Ed.),  section  166,  states 
the  duty  of  the  traveler  in  attempting  to  cross  a  railroad 
track  as  follows: 

"The  general  rule  is  that  it  is  not  sufficient  to  look  in  one 
direction,  but  the  traveler  is  under  a  duty  to  look  in  both  directions. 
The  duty  to  look  and  listen  requires  the  traveler  to  exercise  care 
to  select  a  position  from  which  an  effective  observation  can  be  made. 
The  mere  fact  of  looking  and  listening  is  not  always  a  performance 
of  the  duty  incumbent  upon  the  traveler,  for  he  must  also  exercise 
care  to  make  the  act  of  looking  and  listening  reasonably  effective, 
and  must  usually  continue  to  be  on  the  lookout  and  exercise  his 
faculties  until  he  has  crossed.  ...  He  must  look  and  listen  for  1 
aU  trains,  and  not  merely  for  some  train,  for  he  has  no  right 
to  proceed  upon  the  assumption  that  trains  will  cross  only  at  speci- 
fied times.  He  has,  indeed,  no  right  in  any  case  to  omit  to  take 
precautions  for  his  own  safety  upon  the  supposition  or  assumption 
that  he  may  safely  cross  the  track." 

While  ordinarily  the  question  whether  under  all  the  cir- 
cumstances of  a  particular  case  the  traveler  has  exercised 
the  degree  of  care  which  the  law  imposes  on  him  in  attempt- 
ing to  cross  a  railroad  track  is  for  the  jury,  yet  where 
the  facts  are  not  in  dispute,  and  where  reasonable  2 

men  cannot  differ  upon  the  proposition  that,  if  the 
traveler  had  looked  or  listened,  he  must  have  discovered  the 
approaching  train  in  time  to  have  avoided  the  collision,  the 
question  of  his  negligence  is  one  of  law,  and  not  of  fact. 
(Wilkinson  v.  0.  8.  L.  R.  Co.,  35  Utah,  110,  99  Pac.  466.) 
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We  think  that  in  this  case  the  unqualified  statements  of  re- 
spondent show  that,  if  he  had  made  an  effort  to  discover  the 
train  approaching  from  the  west,  he  could  have  avoided  the 
collision.  Where,  under  all  the  circumstances,  it  is  beyond 
dispute  that,  if  a  traveler  had  exercised  ordinary  care  for 
his  own  safety,  the  accident  would  not  have  happened,  and 
thus  the  presumption  of  due  care  (m  his  part  has  been  over- 
come, but  one  result  is  permissible.  It  is  true  that  there 
may  be  conditions  and  circumstances  under  which  a  traveler 
may  be  excused  for  not  looking  or  listening,  but,  where  the 
facts  and  circumstances  are  such  that  all  reasonable  men  must 
arrive  at  the  same  conclusion,  then  there  is  nothing  to  pass 
upon  by  the  jury.  If,  however,  reasonable  men  may  arrive 
at  different  conclusions,  or  if  the  evidence  is  in  conflict,  or 
in  case  different  inferences  may  be  deduced  from  certain 
facts,  then  the  question  of  the  traveler's  negligence  is  one  of 
fact.  In  this  case  the  undisputed  facts  admit  of  no  reason- 
able doubt  that  the  accident  was  caused  by  respondent's  own 
negligence.  We  are  of  the  opinion  that  the  court  erred  in 
refusing  to  charge  the  jury  to  return  a  verdict  in  favor  of 
appellant  as  requested  by  its  counsel 

The  judgment  is  reversed  and  the  cause  remanded  to  the 
district  court,  with  directions  to  grant  a  new  triaL  Appel- 
lant to  recover  costs. 

McCAKTY  and  STEAUP,  J  J.,  concur. 
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BUNKER  V.  UNION  PACIFIC  RAILROAD 
COMPANY. 

No.  2130.    Decided  March  15,  1911  (114  Pac.  764). 

Master  and  Servant — Injuries  to  Servant — Defect  in  Locomo- 
TivB — ^Evidence.  In  an  action  by  a  brakeman  to  recover  for 
injuries  alleged  to  have  resulted  from  a  defect  in  the  brakes 
on  the  engine,  by  reason  of  which  the  engineer  was  unable  to 
stop  the  engine  so  as  to  avoid  injury  to  plaintiff,  evidence  held 
insufficient  to  show  that  the  brakes  were  defective.     (Page  583.) 

Appeal  and  Error — ^Harmless  Error — Instructions.  In  an  ac- 
tion by  a  brakeman  against  a  railroad  company  for  injuries,  an 
instruction  presenting  the  last  clear  chance  rule,  though  errone- 
ous in  predicating  plaintiffs  right  of  recovery  on  his  showing 
that  he  was  "himself  in  the  exercise  of  due  care,"  was  not 
prejudicial,  where  the  evidence  clearly  showed  that  plaintifT'a 
injury  resulted  from  the  negligence  of  his  fellow  servants.  (Page 
586.) 

Master  and  Servant — ^Injuries  to  Sbrvanp— Instructions — 
Last  Clear  Chance.  In  an  action  by  a  brakeman  for  injuries 
alleged  to  have  resulted  from  the  inability  of  the  engineer  to 
stop  the  engine  owing  to  defects  in  the  brakes,  an  instruc- 
tion that,  if  the  braking  apparatus  was  defective  and  that  after 
plaintiff  fell  from  the  pilot,  the  engineer  received  a  stop  signal, 
and  that  thereupon  the  engineer  endeavored  to  obey  it,  and  that 
he  was  unable  to  stop  the  train  in  time  to  prevent  injury  to 
plaintiffs  arm  because  the  braking  apparatus  was  defective, 
or  out  of  repair,  and  if  the  braking  apparatus  had  been  in 
proper  condition  the  engineer  would  have  been  able  to  stop, 
and  would  have  stopped,  in  time  to  avert  the  injury,  then  the 
condition  of  the  braking  apparatus  was  the  proximate  cause 
of  the  injury,  and,  if  the  evidence  shows  that  such  condition 
of  the  braking  apparatus  was  due  to  negligence  of  defendant, 
the  plaintiff,  **it  shown  to  have  been  himself  in  the  exercise  of 
due  care,"  is  entitled  to  recover,  was  an  instruction  on  the  last 
clear  chance  doctrine,  and  was  not  rendered  misleading  by  the 
use  of  the  quoted  words,  since  such  words  referred  to  plaintiffs 
conduct  after  he  fell  from  the  pilot,  and  not  to  his  previous 
conduct  in  placing  himself  in  a  position  of  danger  on  the  pilot 
(Page  589.) 

BIaster  and  Servant — Injury  to  Servant — Proximate  Cause. 
In  an  action  by  a  brakeman  for  injuries  by  being  run  over  by 
an  engine  after  falling  from  the  pilot  of  the  engine,  evidence 
held  not  to  warrant  a  finding  that  the  defect  in  the  braking 
appliances  on  the  engine  was  the  proximate  cause  of  the  injury. 
(Page  590.) 
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5.  Master  and  Sebvant — Injubies  to  Servant — Contributobt  Neo- 
LioENCE.  Where  a  brakeman  violated  a  rule  of  the  master  in 
going  upon  the  pilot  of  the  engine  with  which  he  was  working, 
he  cannot  recover  for  injuries  resulting  from  his  falling  from  the 
pilot  and  being  run  over  by  the  engine,  unless  the  injury  could 
have  been  avoided  after  bis  peril  was  discovered.     (Page  591.) 

6.  Master  and  Servant — Injxtbies  to  Servant — Contributort  Neg- 
ligence. Where  plaintifT,  a  brakeman,  without  any  necessity 
therefor,  rode  on  the  pilot  of  the  engine  with  which  he  was 
working,  he  was  guilty  of  negligence  and  could  not  recover  for 
injuries  resulting  from  bis  falling  from  the  pJlot  and  being 
run  over  by  the  engine.     (Page  592.) 

7.  Master  and  Servant — Injuries  to  Servant — CoNTRiBtrroRY  Nio- 
LIOENCE.  Where  a  brakeman,  without  necessity  therefor,  rides 
on  the  pilot  of  the  engine  with  which  he  is  working,  and  such 
act  is  not  only  negligence,  but  is  in  violation  of  a  rule  of  his 
employer,  the  employer  owes  him  no  higher  duty  than  he  owes 
to  a  trespasser.     (Page  593.) 

8.  Master  and  Servant — Injuries  to  Servants-Appliances — ^Dutt 
OF  Master.  The  master's  duty  in  respect  to  appliances  for  his 
servants  is  satisfied,  where  he  provides  appliances  that  are 
suitable  and  in  such  condition  that  his  servants  can,  with 
reasonable  safety  to  themselves,  perform  the  duties  required  of 
them.     (Page  593.) 

9.  Master  and  Servant — ^Duty  to  Servant — Injury  to  Servant. 
The  master  must  exercise  due  care  to  prevent  injury  to  an 
offending  servant  after  his  perilous  position  is  discovered,  but 
he  cannot  be  held  negligent  because  he  has  not  prepared  to 
obviate  every  injury  that  may  result  from  extraordinary 
emergency,  brought  about  by  the  violation  of  the  master's 
rules.     (Page  594.) 

STRAUP,  J.,  concurring  In  result. 

Appeal  from  District  Court,  Third  District ;  Hon,  M.  L, 
Ritchie,  Judge. 

Action  by  Fred  Bunker  against  the  Union  Pacific  Kail- 
road  Company. 

Judgment  for  defendant.     Plaintiff  appeals. 

Affirmed. 

Ponvers  &  Marioneaux  for  appellant 

P.  L.  Williams,  Oeo.  H.  Smith   and  Frank  L,   Neheker 
for  respondent. 
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FRICK,  C.  J. 

Appellant  brought  this  action  to  recover  damages  for  per- 
sonal injuries  which  he  alleged  were  caused  through  the  neg- 
ligence of  the  respondent  while  apppellant  was  in  its  employ 
as  a  brakeman  in  the  state  of  Wyoming. 

The  acts  of  negligence  are  given  in  the  abstract  in  the 
following  language:  "That  on  the  31st  day  of  August,  1908, 
the  defendant  had  carelessly  and  negligently  failed  and  omit- 
ted to  provide  a  sufficient  footboard  on  the  engine  and  had 
carelessly  and  negligently  suffered  and  permitted  the  air 
pump  to  be  in  such  condition  that  it  leaked  and  supplied  an 
insufficient  quantity  of  air  for  the  operation  of  the  air  brakes, 
and  carelessly  and  negligently  failed  to  have  the  triple  valve 
on  the  engine  in  good  order,  and  permitted  the  triple  valve 
to  be  out  of  repair,  in  consequence  whereof  the  drive  (wheel) 
brakes  on  the  engine  would  not  release,  and  carelessly  and 
negligently  failed  to  have.the  brake  rigging  on  the  tender  in 
proper  condition;  that  the  same  was  so  loosely  adjusted  that 
the  application  of  air  did  not  result  in  sufficient  friction,  and 
carelessly  and  negligently  failed  to  have  the  coach  attached 
to  said  train  connected  with  the  air  brake." 

It  is  further  alleged  that  on  the  day  aforesaid,  while  ap- 
pellant was  engaged  in  the  discharge  of  his  duties  as  brake- 
man  on  a  certain  train  and  engine,  by  reason  of  respondent's 
failure  to  "equip  the  engine  with  a  sufficient  footboard,  and 
while  the  train  was  running  at  three  miles  an  hour,  he  fell 
from  the  engine  to  the  ground  and  was  pushed  along  by  the 
engine ;  that  a  signal  was  given  to  the  engineer  to  stop ;  that 
the  engineer  could  have  stopped  within  a  distance  of  ten 
feet,  but  by  reason  of  the  carelessness  and  negligence  of 
defendant  as  before  alleged,  the  engineer  was  unable  to  stop 
the  train,  and  plaintiff  was  pushed  along  upon  the  ground  by 
the  engine  after  the  signal  to  stop,  and  after  the  engineer 
could  and  would  have  stopped,  except  for  the  carelessness 
and  negligence  of  defendant  aforesaid,  until  plaintiff  was 
pushed  to  a  point  where  his  arm  came  in  contact  with  the 
switch,  and  his  arm  was  so  mangled  and  torn  by  the  wheels 
that  it  was  necessary  to  amputate  the  same." 
38  Utah— 87 
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The  respondent,  in  addition  to  certain  denials,  interposed 
afltenative  defenses,  substantially  as  follows:  (1)  That 
the  injuries  to  appellant  resulted  from  an  accident  which 
was  caused  by  his  own  wrongful  and  negligent  acts  and  omis- 
sions; (2)  that  the  accident  occurred  in  the  state  of  Wyom- 
ing, and  that  at  the  time  of  the  accident,  and  when  this  ac- 
tion was  commenced,  the  common  law  of  England  in  actions 
of  this  character  was  in  force  in  that  state;  (3)  that,  if  the 
injuries  to  appellant  were  caused  or  contributed  to  by  the 
carelessness  of  any  person  other  than  hismelf,  such  careless- 
ness and  negligence  was  the  act  of  a  fellow-servant  of  aj^l- 
lant;  and  (4)  that  the  risk  of  injury  was  assumed  by  him. 

The  alleged  negligence  respecting  the  failure  to  provide 
the  engine  with  a  footboard,  that  the  triple  valve  was  out  of 
order,  and  that  the  coach  which  was  a  part  of  the  train  was 
not  connected  with  the  air  is  of  no  practical  importance 
upon  this  appeal,  and  hence  we  shall  not  refer  to  them,  ex- 
cept incidentally  in  connection  with  other  matters. 

Upon  the  other  two  issues,  the  facts  developed  at  the  trial 
were  to  the  effect  that  on  August  31,  1908,  appellant  was  in 
the  employ  of  respondent  as  rear  brakeman  on  a  train  which 
was  operated  between  Rock  Springs  and  Superior,  Wyom- 
ing, via  Thayer  Junction,  which  was  a  station  on  the  main 
line,  from  which  a  branch  line  was  constructed  and  operated 
to  reach  the  coal  mines  at  Superior.  Appellant,  prior  to  th« 
accident,  had  been  in  the  employ  of  respondent  for  about 
two  years  as  brakeman,  but  had  been  braking  on  the  par- 
ticular train  and  line  for  about  a  week  only.  The  train  in 
question  usually  would  start  from  Eock  Springs  each  mom- 
mg  and  would  be  run  to  Thayer  Junction,  and  at  that  point 
would  usually  pick  up  empty  cars  to  be  taken  to  the  coal 
mines  at  Superior,  to  be  there  loaded  with  coal,  and  when 
so  loaded  to  be  transported  over  the  branch  line  back  to 
Thayer  Junction  for  distribution  over  the  main  line.  The 
train  crew  were  engaged  in  handling  the  train  for  the  pur- 
pose aforesaid  when  the  accident  occurred.  Sometimes  cars 
loaded  with  merchandise  would  be  taken  to  the  coal  min^ 
at  Superior,  but  the  train  was  being  operated  principally 
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to  take  the  daily  output  of  coal  from  the  coal  mines  tor 
Thayer  Junction  for  the  purposes  aforesaid.  The  train  re- 
turned to  Eock  Springs  every  evening,  where  it  and  the 
train  crew  remained  over  night. 

On  the  morning  of  the  day  last  above  stated  a  train,  con- 
sisting of  an  engine,  tender,  water  car,   and  combination 
coach,  left  Bock  Springs  at  about  seven  thirty  o'clock  for 
Thayer  Junction.     The  train  was  manned  by  a  crew  of  six 
persons,  namely,  a  conductor,  an  engineer,  a  fireman,  and 
three  brakemen,  including  appellant.     When  the  train  had 
arrived  at  Thayer  Junction,  some  switching  was  necessary 
before  starting  out  on  the  branch  line  to  Superior.     The 
switching,  so  far  as  it  had  progressed  before  the  accident, 
consisted  of  switching  the  train  from  the  east-bound  main 
line  over  what  is  called  the  cross-over  track  to  the  westr 
bound  main  line.     The  main  line  at  .this  point  consisted  of 
a  double  track.    When  the  train  was  switched  from  the  east- 
bound  to  the  west-boimd  main  line,  it  had  to  be  switched 
over  what  is  designated  a  cut-off  track,  in  order  to  get  the 
train  on  to  the  branch  line  leading  to  Superior.     To  accom- 
plish this,  all  of  the  switches  had  been  "lined  up,"  so  that 
the  train  could  pass  from  the  main  line  over  the  cut-off  to  the 
branch  line.    At  this  time  appellant  was  standing  by  the  side 
of  the  switch  at  the  end  of  the  cross-over  track,  somewhat 
ahead  of  the  engine,  and  signaled  the  engineer  to  move  ahead 
over  the  cut-off  track  on  to  the  branch  line.     The  engineer, 
in  response  to  appellant's  signal,  applied  steam,  and  the  train 
consisting  of  an  engine,  tender,  water  car,  and  combination 
coach,  moved  forward,  and  when  the  engine  had  arrived  at 
the  point  where  appellant  was  standing  by  the  side  of  the 
track,  and  while  the  train  was  moving,  as  the  evidence  dis- 
closed, at  the  rate  of  from  three  and  one-half  to  five  miles  an 
hour,  apppellant  steped  on  to  the  pilot  or  cowcatcher,  and 
in  attempting  to  cross  over  from  one  side  of  the  pilot  to  the 
other,  as  appellant  puts  it,  "on  a  piece  between  two  and  one- 
half  and  three  inches  wide,  by  foothold  gave  way,  and  I 
fell.''     On  cross-examination  he  said  he  did  not  know  what 
caused  him  to  slip;  "I  just  slipped"  and  fell  off  the  front  end 
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of  the  pilot.  The  pilot  passed  over  his  body,  and  he  became 
unconscious,  and  in  that  condition  was  pushed  along  under 
the  engine  for  about  thirty-six  feet  to  another  switch,  while 
the  engine  and  train  moved  about  eighty  to  ninety  feet  from 
the  point  where  appellant  fell  off  the  pilot  before  the  train 
was  stopped.  When  appellant  fell  off  the  pilot,  he  was  seen 
by  Mr.  Hamilton,  the  head  brakeman,  who  was  about  one 
hundred  and  fifty  yards  east  from  the  point  where  appellant 
fell.  Hamilton  testified  that  he  saw  appellant  fall  off  the 
pilot,  and  at  once  gave  the  engineer  a  violent  stop  signal. 
The  engineer  and  fireman,  however  testified  that  the  first 
signal  Hamilton  gave  was  only  an  ordinary  stop  signal,  to 
which  the  engineer  responded  by  making  the  ordinary  ser- 
vice application  of  the  air  to  stop  the  train,  and  that  as  soon 
as  he  realized  that  Hamilton  was  giving  a  violent  stop  sig- 
nal the  engineer  at  once  made  an  emergency  application  of 
the  air,  and  brought  the  train  to  a  stop  as  soon  as  he  could. 
We  shall  more  fully  refer  to  this  matter  hereafter.  By  the 
time  the  train  was  stopped,  however,  the  engine  and  tender 
and  about  one-half  of  the  water  car  which  was  attached  to 
the  tender  had  passed  over  appellant,  and  his  arm  was  caught 
in  the  switch  point  before  mentioned  and  was  found  to  be 
mangled  and  crushed. 

Appellant's  main  contention  arises  at  this  point  His 
counsel  contend  that  if  the  braking  appliances  had  been  in 
igood  order  the  train  could  and  would  have  been  stopped 
in  time  to  prevent  appellant's  arm  from  coining  in  contact 
with  the  switch  point,  and  hence  it  would  not  have  been 
crushed  and  mangled.  That  the  injury  to  appellant's  arm 
was  not  caused  until  he  reached  the  switch  point  is  a  matter 
of  inference,  if  not  conjecture,  merely.  The  evidence  that 
the  braking  appliances  were  defective  at  the  time  of  the 
accident  is  inferential,  rather  than  direct.  The  facts  upon 
which  appellant  relies,  from  which  it  could  be  inferred  that 
the  appliances  were  in  a  defective  condition,  are  substantially 
as  follows:  Respondent  kept  a  book  at  the  roundhouse  or 
repair  shops  at  Rock  Springs  in  which  its  engineers,  includ- 
ing the  engineer  of  engine  No.  1674,  which  was  the  engine 
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in  question,  might  enter  their  requests  for  repairs  in  case  the 
engines  required  such.  The  entries  would  be  made,  if  made 
at  all,  by  the  engineers  when  they  returned  their  engines 
to  the  round-house  at  Rock  Springs.  The  book  was  not  pro- 
duced at  the  trial  for  the  alleged  reason  that  it  could  not  be 
found;  but  the  appellant  testified  that  he  made  a  personal 
inspection  of  the  same  some  time  after  the  accident,  and  that 
he  copied  therefrom  entries  which  are  as  follows:  "8-29- 
1908.  Engine  1674.  Pack  air  valves  all  aroimd.  Fix  tank 
brakes.  Fix  triple  on  engine  so  brakes  will  release.^'  "Aug. 
30.  Put  triple  valve  on  engine  1674.  Fix  the  tank  brakes." 
"Aug.  31st.  Put  triple  valve  on  engine.  Fix  tank  brakes." 
"Tighten  both  steam  head  and  air  pump."  Similar  entries 
made  on  the  first,  second,  and  third  days  of  September  were 
offered  in  evidence,  but  were  excluded  by  the  court.  The 
last  entry  admitted  in  evidence  was  not  made  until  after 
the  accident.  We  shall  assume  that  the  engineer  made  the 
foregoing  entries.  In  connection  with  the  foregoing,  the 
conductor  and  Hamilton,  the  brakeman,  who  were  called 
as  witnesses  for  appellant,  testified  that  the  engineer  after 
he  had  stopped  the  train,  and  when  he  was  informed  that 
appellant  was  under  it  and  was  injured,  said:  "I  gave 
it  all  to  her,"  meaning  that  he  had  applied  all  the  air  to 
the  braking  appliances  to  stop  the  train  when  the  signal  was 
given  by  Hamilton,  and  could  not  stop  it  sooner. 

Appellant  also  produced  a  witness  as  an  expert  who  tes- 
tified that  a  train  equipped  as  the  train  in  question  was, 
if  the  braking  appliances  were  in  good  order  and  the  train 
was  moving  at  from  three  to  five  miles  an  hour,  could  and 
should  have  been  stopped  in  from  ten  to  twelve  feet.  He 
at  first  said  in  from  three  to  four  feet,  but  corrected  this 
statement  when  his  attention  was  directed  to  the  real  situa- 
tion and  condition  the  train  was  in.  Appellant's  witnesses, 
including  the  conductor  and  brakeman  on  the  train  in  ques- 
tion, however,  stated  that  they  had  started  with  the  engine 
and  train  from  Rock  Springs  on  the  morning  of  the  accident ; 
that  they  did  some  switching  before  the  accident,  and  that 
the  braking  appliances  had  worked  all  right;  that  they  re- 
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turned  to  Eock  Springs  immediately  after  the  accident,  to 
take  appellant  to  the  hospital,  and  thereafter  went  to  Thayer 
Junction  and  from  there  to  Superior,  and  from  there  made 
either  one  or  two  trips  with  a  train  of  loaded  coal  cars  to 
Thayer  Junction;  that  there  is  a  steep  grade  rising  from 
Thayer  Junction  to  Superior,  which  makes  it  absolutely 
necessary  that  all  trains  operated  on  that  line  be  equipped 
with  first-class  braking  appliances,  which  at  all  times  have 
to  be  kept  in  good  repair,  and  if  not  so  kept  the  trains 
cannot  be  successfully  operated.  They  all  admitted  that  no 
repairs  were  made  after  the  accident  on  the  day  it  occurred, 
and  that  there  was  no  trouble  with  the  air  brakes  on  that 
day,  and  that  the  train  was  controlled  by  the  brakes  as 
usual,  and  that  they  neither  discovered  nor  knew  of  anything 
wrong  with  the  engine  or  train  or  braking  appliances,  except 
that  the  train  did  not  stop  sooner  at  Thayer  Junction  in  the 
morning  when  appellant  fell  off  the  pilot 

Upon  the  other  hand,  the  engineer,  fireman,  and  other 
witnesses,  who  appeared  on  behalf  of  respondent,  in  sub- 
stance testified  that  the  book  entries  were  accounted  for  by 
reason  of  the  fact  that  it  was  a  daily  occurrence  that  some- 
thing about  the  engine  or  apliances  required  some  minor 
repairs;  that  the  triple  valve  had  no  effect  whatever  on  the 
braking  capacity  of  the  air  brakes,  but  was  used  only  in 
releasing  the  drive-wheel  brakes  after  using  the  same;  that 
the  air  valve  often  required  repacking;  that  the  packing  was 
to  reduce  the  leakage  from  the  pump;  that  if  the  pump  leaked 
it  would  not  necessarily  affect  the  capacity  of  the  air  brakes, 
because  the  air  pump  merely  pumped  the  air  that  was  used 
in  operating  the  air  brakes  into  a  tank  of  receiver,  from 
whence  the  air  was  taken  when  the  brakes  were  used,  and, 
unless  the  leakage  of  the  air  pump  was  so  great  as  to  prevent 
the  air  tank  from  being  filled  to  what  is  termed  train  pressure, 
the  leakage  of  the  pump  had  no  effect  on  the  effectiveness  of 
the  air  brakes.  It  was  also  made  to  appear  that  engine  No. 
1674  is  what  is  termed  a  compound  engine,  and  that  an 
engine  of  that  type  cannot  be  stopped  in  as  short  a  distance 
as  a  single  engine  can  be;  that  when  Brakeman  Hamilton 
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gave  his  first  signal  the  engineer  applied  only  the  ordinary- 
air  service;  that  immediately  thereafter,  when  he  under- 
stood Hamilton's  signal  as  a  violent  stop  signal,  the  engineer 
applied  the  emergency  service  of  the  air,  but  applied  the 
latter  without  first  releasing  the  ordinary ,  service,  and  in 
doing  so  the  emergency  service  did  not  immediately  take 
full  effect  Appellant's  expert  witness  also  admitted  that 
under  the  circumstances  the  emergency  appliances  might 
not  immediately  take  effect;  but  he  insisted  that  the  train, 
nevertheless,  should  have  been  stopped  before  the  switch 
point  was  reached. 

It  was  also  shown  that  engine  No.  1674  was  put  on  the 
run  in  the  preceding  June;  that  it  was  one  of  the  best 
equipped  engines,  so  far  as  the  air  pump  and  the  braking 
appliances  were  concerned,  and  that  it  was  in  first-class 
condition;  that  the  branch  line  on  which  it  was  operated 
required  that  the  air  pressure  be  very  severe,  and  for  that 
reason  the  brakes  on  the  combination  coach  were  cut  out 
of  service  long  before  and  at  the  time  of  the  accident ;  that 
this  was  done  because  the  severe  pressure  on  the  brakes 
owing  to  the  light  weight  of  the  coach  would  lock  the  wheels 
on  the  coach  and  thus  cause  them  to  slide  on  the  rails; 
that  under  such  conditions  the  brakes  are  practically  of  no 
effect  in  stopping  a  train.  This  fact  was  also  conceded  by 
appellant's  expert.  It  was  also  shown  that  by  reason  of  the 
wearing  of  the  brake  shoes  there  was  more  slack  on  the 
tank  brakes  than  there  should  have  been,  and  hence  the 
order  given  to  "fix  tank  brakes"  before  referred  to.  This 
slack,  however,  was  shown  to  have  affected  some  of  the 
wheels  only,  and,  while  it  was  contended  by  appellant's 
witnesses  that  this  would  reduce  the  effectiveness  of  the 
brakes,  respondent's  witnesses  claimed  that  it  did  not  have  an 
appreciable  effect.  In  this  connection  we  remark  that,  in  view 
that  all  sides  conceded  that  on  the  day  of  the  accident,  and 
before  and  after  it  occurred,  the  brakes  were  effective  and 
responded  to  every  requirement  in  operating  the 
train  as  usual  over  the  steep  grade  on  the  branch  line,  1 

the  jury  were  fully  justified  in  asaiiming  that  the 
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braking  appliances  at  the  time  of  the  accident  were  not 
defective. 

The  respondent  also  introduced  in  evidence  a  rule,  a  copy 
of  which  appellant  admits  was  in  his  possession  during 
the  time  he  was  in  respondent's  employ,  the  material  por- 
tion of  which  reads  as  follows:  "Employees  .  .  .  are 
warned  not  to  get  on  the  front  or  rear  of  an  engine  or  the 
end  of  a  car  as  it  approaches  them,  or  to  go  between  cars  in 
motion  to  uncouple,  open,  close,  or  arrange  knuckles  or  coup- 
lers, or  follow  other  dangerous  practices."  Appellant  admit- 
ted that  there  was  no  necessity  for  him  to  ride  on  the  pilot ; 
that  he  had  no  duty  to  perform  at  the  switch  east  of  the 
one  he  had  turned  to  let  the  train  pass  until  the  train  had 
entirely  passed  beyond  the  switch ;  that  in  order  to  discharge 
this  duty  the  safe  and  proper  course  for  him  to  pursue  was 
either  to  wait  until  the  train  had  passed  him,  and  then  walk 
over  to  the  switch,  which  was  less  than  one  hundred  and 
fifty  feet  distant,  or  to  wait  for  the  coach  to  pass  him  and 
board  the  rear  end  of  the  same,  and  then  drop  off  at  the 
switch  when  the  coach  passed  it.  This  method  he  admitted 
would  have  been  both  practical  and  safe.  Indeed,  he  admit- 
ted in  his  testimony  that  the  method  pursued  by  him  was 
not  the  proper  one.  In  answer  to  certain  questions  pro- 
pounded to  him  on  cross-examination,  he  said :  "It  is  custo- 
mary to  get  off  on  the  opposite  side  (of  the  train),  but  I 
got  off  on  that  side,  or  was  to  get  off  on  that  side,  but  I 
didn't.  Q.  You  departed  from  that  custom  and  were  at- 
tempting to  get  over  on  the  side  that  the  switch  was  on  when 
you  fell  ?     A.     Yes,  sir." 

Appellant  further  stated  that  during  the  week  he  worked 
on  the  branch  line  he  had  crossed  over  from  one  side  to  the 
other  on  the  pilot.  While  there  is  some  other  evidence  in 
the  record  both  for  and  against  the  contentions  of  both  par- 
ties, yet  the  foregoing  statement  substantially  covers  the 
controlling  facts  upon  which  the  court  submitted  all  of  the 
issues  presented  by  the  complaint  and  answer  to  which  we 
have  referred  to  the  jury.  IN'o  exceptions  were  taken  by 
either  party  in  this  regard.     The  court  also  instructed  the 
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jury  upon  all  of  the  issues;  the  instructions  consisting  of 
twenty-three  in  number.  The  jury  found  the  issues  in  favor 
of  respondent;  hence  this  appeal. 

Among  other  instructions,  the  court  gave  a  request  asked 
by  the  appellant,  with  the  modification  hereafter  noted.  The 
instruction  requested,  including  the  modification,  is  as  fol- 
lows: "If  you  believe  from  the  evidence  that  the  braking 
apparatus  was  defective  or  out  of  order,  as  claimed  by  the 
plaintiff,  and  that  after  the  plaintiff  fell  from  the  pilot, 
the  engineer  received  a  stop  signal,  and  that  he  thereupon 
endeavored  to  obey  it,  and  that  he  was  unable  to  stop  the 
train  in  time  to  prevent  injury  to  plaintiff's  arm  because 
the  braking  apparatus  was  defective  or  out  of  repair,  as 
alleged,  and  you  also  believe  that  if  the  braking  apparatus 
had  been  in  proper  condition  the  engineer  would  have  been 
able  to  stop,  and  would  have  stopped,  in  time  to  avert  the 
injury  to  the  plaintiff's  arm,  then  the  condition  of  the  brak- 
ing apparatus  was  the  proximate  cause  of  plaintiff's  injury; 
and  if  you  find  from  the  evidence  that  such  condition  of  the 
braking  apparatus  was  due  to  n^ligence  upon  the  part  of 
the  defendant,  the  plaintiff,  if  shown  to  have  been  himself 
in  the  exercise  of  due  care,  is  entitled  to  a  verdict." 

The  modification  consisted  of  the  italicized  words,  to 
which  the  appellant  excepted  and  now  insists  that  the  court 
erred  in  modifying  the  request,  as  aforesaid,  to  his  preju- 
dice. In  this  regard  it  is  strenuously  argued  that  in  the 
absence  of  the  modification  of  the  instruction  the  jury  were 
justified  in  finding,  and  might  have  found,  for  the  appellant, 
instead  of  for  the  respondent.  The  foregoing  argument  is 
based  on  the  contention  that  by  the  instruction  the  ease  was 
intended  to  be  and  was  submitted  to  the  jury  on  what  is 
usually  denominated  the  last  clear  chance  doctrine.  Coun- 
sel contend  that  since  this  doctrine  is  applicable  to  cases  where 
the  plaintiff  is  in  law  guilty  of  contributory  negligence,  and 
where  the  defendant  has  the  opportunity  to  avoid,  not  only 
the  prior  negligence  of  the  plaintiff,  but  also  has  a  clear 
opportunity  to  avert  the  injury  after  discovering  or  knowing 
of  plaintiff's  peril,   therefore  the  plaintiff's  negligence   is 
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fully  spent,  and  the  whole  case  rests  on  the  defendant's 
negligenca  It  is  therefore  contended  that  hy  the  modifica- 
tion appellant  was  deprived  of  this  rule  of  law,  and  hence 
the  italicized  portion  of  the  instruction  is  erroneous.  In 
this  connection  appellant's  counsel  contend  that  under  the 
facts  and  circumstances  of  this  case  the  jury  were  justified 
in  finding  that  respondent  did  not  discharge  its  legal  duty 
in  providing  adequate  and  proper  braking  appliances,  and 
that  it  had  disregarded  its  duty  in  suffering  them  to  be 
defective  and  out  of  repair  at  the  time  of  the  accident,  by 
reason  of  which  the  train  could  not  be  stopped  in  time  to 
prevent  the  serious  injuries  to  appellant's  arm.  Counsel 
contend  that  the  modification  of  the  instruction  "is  errone- 
ous upon  two  grounds :  First,  .  .  .  he  (appellant)  was 
not  under  obligation  to  show  that  he  was  careful,  but  the 
burden  was  on  the  defendant  to  show  the  contrary;  and, 
secondly,  .  .  .  the  question  of  his  care  in  riding  on 
the  pilot  was  wholly  immaterial,  if  the  jury  found  the  facts 
as  put  in  the  instruction.  The  instruction  of  the  court 
deprived  plaintiff  altogether  of  the  doctrine  of  ^spent  negli- 
gence,' as  we  find  it  laid  down  in  the  Teakle  Case,  or  last 
clear  chance  doctrine,'  as  it  is  generally  called." 

The  contention,  it  seems  to  us,  is  plausible,  rather  than 
sound.  If  it  were  conceded  that  the  court  committed  techni- 
cal error  in  modifying  the  instruction,  yet,  in  view  of  all 
the  facts  and  circumstances  of  this  case,  we  are  clearly  of 
the  opinion  that  the  error,  if  any,  was  not  prejudicial. 
Counsel  seem  to  overlook  the  fact  that  under  the  2 

undisputed  facts  of  this  case,  and  under  the  law  in 
force  in  the  state  of  Wyoming,  where  the  accident  occurred, 
the  appellant  and  the  engineer  and  fireman  were  fellow  ser- 
vants ;  that  the  court,  without  objection,  instructed  the  jury 
and  told  them  that  "the  defendant  would  not  be  liable  to 
the  plaintiff  for  any  injury  sustained  by  him  as  the  result 
of  the  negligence  of  any  one  or  more  of  his  fellow  servants." 
There  was  ample  evidence  from  which  the  jury  were  justified 
in  finding  that  at  least  the  engineer  was  n^ligent  in  not  ob- 
serving Hamilton's  first  danger  signal,  and  in  not  immedi- 


Digitized  by 


Google 


Bunker  v.  Kaii^boad.  687 

ately  making  an  emergency  application  of  the  air  to  the 
brakes,  and  that  this  and  nothing  else  was  the  proximate 
cause  of  the  injury  to  appellant. 

The  testimony  of  the  engineer  and  fireman  on  this  point, 
as  foimd  in  the  bill  of  exceptions,  is  to  the  effect  that  they 
interpreted  Hamilton's  first  signal  as  an  ordinary  stop  signal 
merely,  and  for  that  reason,  the  engineer  says,  he  merely 
made  a  service  application  of  the  air.  The  record  on  this 
point  discloses  that  the  engineer  was  questioned  with  respect 
to  what  he  did  after  observing  Hamilton's  violent  stop  signal. 
Referring  to  what  the  engineer  said,  the  record  reads  as 
follows:  "I  looked  over  the  switch  on  the  west-bound  main 
(line)  and  stopped  just  a  little  ways  from  the  switch;  Mr. 
Bunker  (appellant)  threw  the  switch,  gave  me  the  signal  to 
come  ahead ;  I  proceeded.  The  next  thing  I  knew  Mr.  Ham- 
ilton, who  was  up  and  threw  the  switch  at  the  end  of  the 
yard,  gave  me  a  stop  sign — came  over  and  gave  me  the  usual 
stop  sign,  like  that  (indicating).  I  took  that  for  a  usual 
sign ;  I  didn't  apply  my  air,  my  emergency,  because  I  didn't 
think  it  was  necessary.  Q.  Did  you  apply  any  air?  A. 
Yes,  sir.  Q.  About  how  much?  A.  I  made  the  service 
application,  a  reduction  of  about  10  pounds  pressure.  Q. 
Then  what  did  you  do?  A.  The  engine  was  moving  on 
all  the  time  until  Mr.  Hamilton — ^he  turned  around  and 
started  towards  me,  and  gave  me  a  violent  stop  signal  as 
hard  as  he  could  throw  his  arms.  Then  I  applied  the  air 
in  emergency.  Q.  Did  the  engine  stop?  A.  The  engine 
stopped.  At  the  same  time  as  Mr.  Hamilton  gave  me  the 
violent  stop  signal  the  fireman  also  gave  me  a  violent  stop 
signal,  and  I  applied  the  air  in  emergency.  .  .  .  Q. 
At  that  time,  or  after  you  got  this  violent  stop  signal,  did 
your  engine  come  to  a  standstill  ?  A.  Yes,  sir.  Q.  About  at 
what  point?  A.  I  should  judge — ^I  didn't  go  very  far — 
not  over  ten  or  fifteen  feet     Maybe  not  so  far." 

In  fixing  the  place  where  the  engine  stopped,  the  engineer 
agrees  vdth  all  of  the  other  witnesses.  This  testimony  of 
the  engineer  is  not  disputed  by  any  one,  except  in  one  par- 
ticular, and  that  is  that  Hamilton's  first  signal  was  a  violent 
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stop  signal.  The  statement  that  the  engine  was  stopped  within 
a  short  distance  after  the  engineer  made  the  emergency 
application  of  the  air  is  not  questioned  by  any  one.  The 
only  matter  which,  at  first  blush,  seems  in  conflict  with  it 
is  the  statement  that  the  conductor  says  the  engineer  made, 
which  have  already  quoted,  "I  gave  it  all  to  her,"  meaning 
that  he  had  applied  the  full  air  capacity  to  the  engine  when 
Hamilton  first  signaled.  Assuming  that  the  engineer  made 
this  statement,  it  in  no  way  conflicts  with  his  statement 
that,  as  soon  as  he  interpreted  Mr.  Hamilton's  signal  as 
a  violent  stop  signal,  he  did  make  the  emergency  application 
and  stopped  the  train,  just  as  he  said  he  did.  No  doubt 
the  train  moved  along  after  Hamilton's  first  signal  and  until 
he  gave  his  second  signal,  and  thus  the  train  had  in  fact 
passed  beyond  the  point  of  the  switch,  just  as  the  witnesses 
all  testified  it  did. 

The  jury  were,  however,  justified  in  finding  that  the  for- 
ward movement  of  the  train  after  Hamilton's  first  signal  was 
because  the  engineer  only  made  an  application  of  ten  pounds 
pressure,  and  as  soon  as  he  did  make  the  emergency  applica- 
tion the  train  came  to  a  stop,  just  as  the  engineer  said  it  did. 
Indeed,  this  conclusion  is  reinforced  by  the  testimony  of 
both  the  conductor  and  Hamilton,  who  were  witnesses  for 
the  appellant,  by  their  statements  that  the  braking  appli- 
ances fulfilled  every  requirement  on  the  day  of  the  accident, 
both  before  and  after  it  occurred.  These  witnesses  admitted 
(and  all  of  the  evidence  is  to  the  effect)  that  these  require- 
ments were  very  severe,  in  that  the  braking  appliances  were 
required  to  and  did  control  at  last  one,  and  probably  two, 
train  loads  of  coal  that  were  transported  down  a  steep  grade 
of  about  three  per  cent  from  the  coal  mines  at  Superior  to 
Thayer  Junction.  If,  therefore,  the  air  and  braking  appli- 
ances were  sufficient  to  control  the  train  under  such 
circumstances  while  being  taken  dowTi  a  steep  grade; — and 
all  of  appellant's  witnesses  admitted  that  they  were  sufficient 
for  that  purpose — how  could  a  jury  of  fair-minded  "men  have 
found  that  the  air  or  braking  appliances  were  insufficient  to 
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control  the  train  upon  a  level  track,  and  when  moving  at  a 
moderate  rate  of  speed  in  the  yards  at  Thayer  Junction? 

So  long  as  the  evidence  offered  by  appellant  stood  alone, 
there  were  some  facts  from  which  it  might  have  been  in- 
ferred that  the  air  and  braking  appliances  might,  in  some 
respects,  have  been  deficient,  but  when  these  inferences  were 
met  by  the  positive  and  undisputed  evidence,  which  the  jury 
had  no  legal  right  to  ignore,  there  was  practically  no  evi- 
dence upon  which  to  base  a  finding  to  that  effect  The  only 
way  open,  therefore,  for  the  jury  was  to  find  that  the  default 
for  not  stopping  the  train  sooner  was  that  of  the  engineer, 
of  which  appellant  cannot  and  did  not  complain. 

It  may  also  be  said  that  the  condition  which  the  court 
introduced  into  the  instruction  is  sometimes  found  in  in- 
structions relating  to  the  doctrine  of  last  dear  chance.  In 
giving  an  instruction  embodying  this  doctrine,  the  trial 
judge,  in  the  case  of  Louisville,  etc.,  Ry.  v.  Hurt,  101  Ala, 
41,  13  South.  133,  imposes  the  condition  in  the  following 
words:  "Provided  plaintiff  did  all  he  could  to  prevent  the 
accident  and  save  himself  from  harm"  after  he  became  aware 
of  his  peril."  It  is  true  that  in  the  forgoing  quotation  the 
court  referred  to  plaintiff's  conduct  "after  he  became  aware 
of  his  peril,"  while  in  the  instruction  criticised  by  counsel 
in  this  case  no  such  express  limitation  is  made.  It  is  for 
this  reason  that  coimsel  insist  that  the  jury  may  have  as- 
simied  that  the  court  referred  to  appellant's  prior  and  spent 
negligence.  We  are  of  the  opinion  that  in  view  of  the  whole 
charge  the  jury  were  not  misled  by  what  the  court  said,  but 
understood  the  cautionary  phrase  to  refer  to  appel- 
lant's conduct  after  he  fell  from  the  pilot,  and  not  3 
to  his  conduct  in  going  thereon.  True,  the  caution 
was  wholly  unnecessary  and  uncalled  for  under  the  circum- 
stances, and  thus,  technically,  erroneous;  but,  unless  appel- 
lant was  prejudiced  in  a  substantial  right,  the  judgment  can- 
not be  reversed  for  the  alleged  error  in  the  instruction. 

Respondent,  however,  contends  that  under  the  evidence 
the  doctrine  of  the  last  clear  chance  did  not  arise,  and  that 
the  court  did  not  intend  to,  and  did  not,  submit  that  doctrine 


Digitized  by 


Google 


690  TniBTY-EiaHT  Utah. 

to  the  jury  by  the  instruction  complained  of.  We  are  con- 
strained to  hold,  however,  that  by  the  instruction  the  doctrine 
was  submitted,  although  this  was  not  done  in  as  clear  a  state- 
ment as  it  ought  to  have  been.  In  referring  to  the  doctrine 
or  rule  of  the  last  clear  chance,  the  author,  in  1  Labatt, 
Mast  and  Serv.,  section  827,  says:  "In  any  case  of  this 
description,  the  instructions  given  should  be  so  worded  as 
to  indicate  clearly  the  effect  of  the  rule." 

The  respondent  further  insists  that  in  view  of  appellant's 
conduct  he  cannot  avail  himself  of  the  doctrine,  because, 
under  the  imdisputed  evidence,  it  is  apparent  that  respond- 
ent violated  no  duty  it  owed  to  appellant.  Upon  the  other 
hand,  appellant  contends  that  the  jury  were  justified  in  find- 
ing that  the  air  and  braking  appliances  were  defective, 
or  out  of  repair,  and  that  if  they  had  not  been  in  that  con- 
dition the  train  could  have  been  stopped  before  appellant 
sustained  the  sever  injury  to  his  arm.  We  have  already 
intimated  how  we  r^ard  the  evidence  with  respect  to  the 
condition  of  the  appliances.  But,  again,  assuming  that  the 
condition  of  the  appliances  was  the  cause  of  the  train  not 
being  stopped  sooner,  yet  the  evidence  hardly  warranted  a 
finding  that  the  defect  in  the  appliances,  if  any,  was  the 
proximate  cause  of  appellant's  injury.  In  view  of  all  the 
evidence,  it  is  just  as  likely  that  appellant's  arm  was 
crushed  almost  immediately  after  the  fall,  and  the  4 

engine  passed  over  him,  as  it  is  that  he  was  not  se- 
riously injured  imtil  he  was  caught  in  the  switch.  Upon 
this  point  the  jury  were  fully  justified  in  finding  that  the 
fact  that  the  train  was  not  stopped  sooner  was  not  the  proxi- 
mate cause  of  the  serious  injury  to  appellant's  arm.  In- 
deed, the  evidence,  in  our  opinion,  would  not  support  an  af- 
firmative finding  that  the  injury  to  appellant  would  have 
been  averted  if  the  train  had  been  stopped  before  it  reached 
the  switch,  and  unless  this  were  true  appellant  cannot  com- 
plain that  the  train  did  not  stop  sooner.  But  supposing 
that  the  injury  to  appellant's  arm  could  have  been  averted 
but  for  the  allied  condition  of  the  air  and  braking  appli- 
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ancee,  can  he  recover  in  this  action  in  view  of  all  the  evi- 
dence? 

It  certainly  must  be  conceded  that  appellant's  conduct 
was  wholly  inexcusable.  He  not  only  violated  a  positive 
rule  of  his  master,  but,  in  view  of  all  the  facts  and  cir- 
cumstances, he  was  guilty  of  that  degree  of  negli-  5 
gence  in  going  upon  the  pilot  which  would  prevent  a 
recovery  as  a  matter  of  law,  unless  he  may  do  so  under  the 
doctrine  of  the  last  dear  chance.  131s  counsel  contend  that 
he  may  recover  under  this  doctrine,  in  view  of  the  principles 
announced  in  Teakle  v.  8.,  P.  L.  A.  £  8.  L.  B.  Co.,  33' 
Utah  276,  90  Pac  403,  10  L.  R  A.  (K  S.)  486;  Little 
Rock,  etc.,  Co.  v.  Morrison,  69  Ark.  289,  62  S.  W.  1045, 
and  DoHch  v.  Railroad,  148  K  C.  575,  62  S.  E.  616.  The 
last  case  referred  to  is  not  in  point,  because  the  last  dear 
chance  doctrine  was  not  involved  and  not  submitted  to  the 
jury  in  that  case.  The  case  of  Little  Rock,  etc.,  Co.  v.  Mor- 
rison,  supra,  is  clearly  distinguishable  from  the  case  at  bar, 
and  the  justice  who  wrote  the  opinion  was  careful  to  dis- 
tinguish that  case  from  one  where  the  plaintiff  places  him- 
self into  a  position  of  danger  in  violation  of  some  positive 
rule  of  law. 

The  Teakle  Case  referred  to,  dedded  by  this  court,  is  in 
principle  like  the  last  case  referred  to.  The  deceased,  Teakle, 
had  a  right  to  pass  over  or  on  the  railroad  track  at  the  point 
where  the  accident  occurred;  that  is,  he  violated  neither  a 
rule  of  the  company  nor  any  of  its  property  rights,  nor  any 
law,  in  doing  so,  and  hence  was  not  a  wrongdoer.  Not  being 
a  wrongdoer,  it  was  held  in  that  case  that  the  company  owed 
him  the  duty  to  exercise  ordinary  care  for  his  safety  and 
to  that  end  to  keep  a  lookout  for  him.  It  was  accordingly 
held  that  it  was  a  question  of  fact  for  the  jury  to  say  whether 
the  company  had  discharged  that  duty  after  the  negligence 
of  the  deceased  was  spent,  and  after  he  had  been  struck 
and  rendered  helpless  by  the  moving  train.  True  it  was 
held  in  that  case  that  the  plaintiff  could  not  recover,  unless 
it  were  shown  that  the  defendant  could  have  avoided  the 
serious  injury  resulting  in  Teakle's  death  after  he  was  struck 
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by  the  train.  In  other  words,  while  Teakle's  own  negli- 
gence in  stepping  on  the  track  in  front  of  the  moving  train 
prevented  a  recovery,  yet,  if  the  evidence  showed  that  the 
servants  of  the  company  were  negligent  in  not  seeing  Teakle 
in  time  to  prevent  killing  him  after  he  became  helpless,  then 
the  company  would  be  responsible  for  his  death.  This  ruling 
was,  however,  based  upon  the  fact,  as  already  indicated,  that 
Teakle  had  a  right  to  pass  along  and  over  the  tracks,  and  that 
his  negligence  did  not  consist  in  being  on  the  track,  but  in 
stepping  immediately  in  front  of  the  moving  train.  We  did 
not  hold  in  that  case  that  a  wrongldoer  could  have  recovered; 
but  Mr.  Justice  Straup,  who  wrote  the  opinion,  and  who 
always  exercises  care  and  discrimination  when  stating  legal 
propositions,  took  pains  to  show  that  Teakle  was  not  a  tres- 
passer nor  wrongdoer  when  he  was  struck  by  the  moving 
train. 

In  this  case  however,  the  appellant  did  not  only  violate 
a  positive  rule  of  safety  which  he  was  bound  to  observe, 
but,  independent  of  any  rule,  as  a  matter  of  law,  he  was 
wholly  reckless  and  grossly  negligent,  in  view  of  the 
fact  that  he  had  absolutely  no  excuse  for  attempting  6 

to  ride  on  the  pilot.  To  attempt  this  when  there  was 
no  emei^ncy  was  gross  negligence,  amoimting  to  reckless- 
ness on  his  part,  regardless  of  any  rule.  Upon  this  point 
the  cases  of  St.  Louis,  K.  C.  <&  C.  R.  Co.  v.  Con%vay„  156 
Fed.  238,  86  C.  C.  A.  1 ;  Montgomery  v.  Railroad,  109  Mo. 
App.  88-93,  83  S.  W.  66,  and  Chicago  <&  A.  Ry.  Co.  v. 
Bragonier,  119  111.  51,  7  N.  R  688,  are  strictly  in  point 
See,  also.  Railroad  Co.  v.  Jones,  95  U.  S.  439,  ^4  L.  Ed. 
506 ;  Young  v.  Boston  &  Me.  Ry.,  69  N.  H,  356,  41  AtL 
268,  and  note  to  Bist  v.  London,  etc.,  R.  Co.,  8  Am.  and 
Eng.  Ann.  Cas.,  p.  16. 

In  the  Conway  Case,  supra,  the  brakeman  got  onto  the 
pilot,  just  as  appellant  did  in  this  case,  and  fell  off  and  was 
injured,  and  the  court  there  held  that  in  doing  so  the  brake- 
man's  relation  to  the  company  became  that  of  a  wrongdoer 
or  trespasser.  In  other  words,  the  company  owed  him  the 
duty  it  would  owe  to  a  trespasser,   and  no  higher  duty. 


Digitized  by 


Google 


Bunker  v.  Eailboad.  593 

It  is  not  necessary  for  us  at  this  time  to  define  the 
precise  relation  that  the  appellant  sustained  to  re-  7 

spondent  by  reason  of  his  conduct  in  having  violated 
one  of  the  rules  which  was  promulgated  to  enhance  his 
safety  while  in  the  discharge  of  his  duties.    Nor  is  it  neces- 
sary to  go  to  the  extent  that  the  court  went  in  the  Conway 
Case,  swpra. 

In  view  of  all  the  facts  and  circumstances,  however,  we 
are  constrained  to  hold  that  the  only  duty  respondent  was 
under  to  appellant  after  he  fell  from  the  pilot  was 
to  provide  appliances  that  were  suitable  and  in  such  8 

condition  that  appellant  could,  with  reasonable  safety 
to  himself,  have  performed  the  duties  required  of  him  as 
a  brakeman.  See  1  Labatt,  Mast,  and  Serv.,  section  7.  If 
the  appliances  provided  by  respondent  at  the  time  of  the 
accident  responded  to  the  forgoing  requirements,  and  if 
they  were  reasonably  safe  and  sufficient  to  accomplish  what 
was  intended  they  should  in  operating  the  coal  train  between 
Eock  Springs  and  Thayer  Junction,  and  between  the  last 
station  and  Superior  in  hauling  coal  and  in  doing  the  switch- 
and  other  regular  work  required  from  the  train,  then  we 
think  the  respondent  had  <lischarged  its  full  duty  to  appel- 
lant and  its  other  employees.  The  legal  duty  imposed  upon 
the  master  must  necessarily  depend  upon  whether  his  servant 
has  obeyed  the  rules  promulgated  by  the  master  for  the  pro- 
tection of  the  servant.  Can  the  master  be  held  culpably 
negligent  merely  because  his  appliances  are  not  such  as  will 
prevent  an  injury  to  a  servant  who  has  violated  one  of  the 
master's  rules  of  safety,  in  a  case  where  the  violation  of  the 
rules  creates  an  extraordinary  emergency  which  causes  such 
injury  ?  Has  the  master  not  discharged  his  full  duty  when 
he  has  provided  appliances  which  are  sufficient  to  meet  all 
of  the  ordinary  requirements  of  his  business,  and  which 
will  protect  the  servant  while  in  the  discharge  of  his  duties, 
and  while  he  is  obeying  the  master's  rules  of  safety  f  Must 
the  master  be  prepared  to  meet  every  emergency  that  may 
be  created  by  a  servant  in  violating  the  master's  rules,  and 
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unless  the  master  is  so  prepared,  and  his  appliances  are 
not  such  as  will  respond  to  every  emergency  of  such  a  char- 
acter, is  he  to  be  held  liable  under  the  rule  of  the  last  clear 
chance,  because  his  appliances  are  not  suflScient  to  meet  such 
an  emergency  ?    We  think  not. 

Thompson,  in  volume  1,  section  232,  in  his  Commentaries 
on  Negligence,  in  speaking  of  the  doctrine  of  the  last  dear 
chance  says:  "The  doctrine  of  this  textt  can  have  no  just 
application  in  any  case,  except  when  the  person  inflicting 
the  injury  was  under  the  duty  of  exercising  care  to  discover 
the  exposed  situation  of  the  person  receiving  the  injury" 

Is  it  the  duty  of  the  master  to  maintain  a  constant  watch 
to  ascertain  whether  any  one  of  his  servants  is  about  to 
violate  or  has  violated  one  of  the  master's  rules  of  safety? 
Must  the  master  so  conduct  his  business  as  to  be  able  at  all 
times  to  protect  the  servant  against  all  dangers  that  he 
may  be  threatened  with  by  reason  of  an  emergency  which 
was  created  by  the  servant's  conduct  in  violating  one  of  the 
master's  rules?  If  such  be  the  law,  then  there  is  no  dis- 
tinction between  the  duty  a  master  owes  to  a  servant  who 
obeys  the  rules,  and  is  injured  in  the  ordinary  course  of 
the  master's  business,  and  one  who  is  injured  by  an  accident 
which  was  brought  about  by  the  violation  of  one  of  the 
master's  rules  of  safety  by  the  injured  sen'^ant.     No  9 

doubt  the  master  must  exercise  due  care  to  prevent 
injury  to  the  ^  oflFending  servant  after  his  perilous  situa- 
tion is  discovered,  but  surely  the  master  cannot  be  held 
negligent  because  he  is  not  prepared  to  obviate  every  injury 
that  may  result  from  extraordinary  emergencies,  brought 
about  by  the  violation  of  the  master's  rules.  Counsel  have 
found  no  case  which  is  directly  in  point,  and,  after  a  most 
thorough  and  careful  search,  we  have  not  been  able  to  find 
any.  The  case  of  Neet  v.  Bvrlington,  C,  R.  &  N.  Ry,,  106 
Iowa  248,  76  N.  W.  677,  is  nearer  in  point  than  any  other 
that  could  be  found  by  a  careful  examination  of  the  cases 
referred  to  in  the  notes  found  in  55  L.  R.  A.,  pages  418  io 
456,  and  in  18  Am.  Neg.  Rep.,  pages  161  to  173,  in  which 
notes  the  cases  bearing  upon  the  doctrine  of  the  last  clear 
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chance  are  collated.  The  Iowa  case  is  nearest  in  point, 
because  in  that  case  the  injured  boy  was  a  wrongdoer  in 
going  onto  a  freight  train  of  the  railroad  company.  The 
recovery  in  that  case  was,  however,  squarely  based  upon  two 
points:  (1)  That  the  engineer  refused  to  stop  the  train 
after  being  plainly  signaled  to  do  so,  which  was  held  negli- 
gence for  which  the  company  was  liable,  and  (2)  because 
the  jury  were  authorized  to  find  that  the  injurj'  of  the  boy 
was  caused  because  of  the  negligence  of  the  engineer.  If 
the  appellant  in  this  case  could  complain  of  the  acts  of  the 
engineer,  he  too,  might  have  appealed  to  the  jury  on  that 
ground  with  some  confidence  at  least.  What  we  have  said 
also  applies  to  the  other  instruction  of  which  complaint  is 
made. 

We  are  thoroughly  convinced  that  in  view  of  the  whole 
record  no  prejudicial  error  is  made  to  appear,  and  that  the 
verdict  of  the  jury  is  not  only  right,  but  that  the  jury 
could  not,  without  doing  violence  to  their  consciences,  have 
found  for  the  appellant. 

The  judgment  is  therefore  affirmed,  with  costs  to  respond- 
ent. 

McCARTY,  J.,  concurs. 

STRAUP,  J. 

I  concur  in  the  result.  I  do  not  concur  in  the  conclusion 
reached  that  there  is  no  sufficient  evidence  to  support  the 
allegations  of  negligence  in  respect  of  the  braking  appliances, 
nor  in  the  remarks  relating  to  respondent's  duty  under  the 
given  circumstances. 

At  the  outset  let  it  be  understood  that  no  claim  is  made 
that  a  duty  was  imposed  upon  the  respondent  to  have  its 
engine  and  cars  so  equipped  and  conditioned  as  that  an 
unusual  or  extraordinary  emergency  stop  could  have  been 
made,  or  the  consequences  of  the  negligence  of  another,  or 
unanticipated  or  extraordinary  happenings  avoided,  or  that 
the  respondent  could  '^be  held  culpably  negligent'*  with  re- 
spect  to  a  discharge  of  duties  in  furnishing  and  providing. 
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if  the  appliances  furnished  and  provided  by  it  were  "s 
<cient  to  meet  all  of  the  ordinary  requirements  of  the  busi- 
3ies8  and  to  protect  its  servants  in  the  discharge  of  their 
•duties,"  whilst  themselves  exercising  ordinary  care.  The 
case  was  not  submitted  to  the  jury  on  any  such  doctrines. 
The  claim  asserted  on  the  one  hand  and  denied  on  the  other 
is  that  the  braking  appliances  were  so  defective  and  ineffi- 
cient as  that  a  usual  and  ordinary  emergency  stop  could 
not  be  made,  by  reason  of  which  the  consequences  of  a  known 
and  discovered  perilous  situation  could  not  be,  and  were  not, 
avoided,  but  which  could  have  been  avoided,  had  the  braking 
appliances  been  in  a  reasonably  safe  and  suitable  condition 
and  repair.  And,  in  accordance  with  such  asserted  and  de- 
nied claim,  the  court  charged  the  jury  that  it  was  alleged  by 
appellant,  and  denied  by  the  respondent,  "that  the  braking 
apparatus  in  question  was  defective  or  out  of  repair  to  such 
an  extent  that  the  train  would  run  so  far  after  an  effort  was 
made  to  apply  the  brakes  that  the  employees  working  abo'it 
the  train  were  exposed  to  unusual  and  unnecessary  danger," 
and  that  "it  was  the  duty  of  the  defendant  to  exercise  ordi- 
nary care  to  keep  the  braking  apparatus  in  such  a  condition 
and  state  of  repair^'  as  that  the  train,  in  case  of  necessity, 
could  be  promtply  stopped,  and  the  employees  working  about 
the  same  not  "exposed  to  unusual  or  unnecessary  danger." 
No  complaint  on  this  appeal  is  made  of  the  submission  of 
such  questions  to  the  jury. 

The  questions  presented  on  the  appeal  relate  to  the  charge 
of  the  court  on  the  question  of  contributory  negligence.  It 
is  not  claimed  by  respondent  that  there  was  no  sufficient 
evidence  to  sustain  the  allegations  of  negligence  relating  to 
the  defective  braking  appliances.  What  is  claimed  by  its 
counsel,  as  well  as  by  counsel  for  appellant,  is  that  the  evi- 
dence on  that  question  is  conflicting.  Counsel  for  respondent 
in  their  brief  admit  that  there  is  evidence  tending  to  pro^ 
that  the  braking  apparatus  on  the  engine  and  train  was  de- 
fective and  out  of  repair,  that  its  condition  was  due  to  re- 
spondent's negligence,  that  an  effort  was  made  to  stop  the 
train,  and  that  the  effort  was  unsuccessful  because  of  the  bad 
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condition  of  the  braking  apparatus.  They,  however,  also 
say  "there  was  an  abundance  of  proof  to  the  contrary,  which 
the  jury  believed  and  so  found  the  facts  to  be."  They  also 
say:  "So,  too,  we  may  frankly  admit  that  in  view  of  the 
conflicting  evidence  on  these  points  the  jury  might  have 
found  in  favor  of  the  plaintiflF,  but  a  sufficient  reply  to  this 
is  that  the  jury,  upon  the  conflicting  evidence,  found  for  the 
defendant."  My  Brethren,  however,  have  reached  the  con- 
clusion that  the  charge  relating  to  contributory  negligence, 
and  of  which  complaint  is  made,  if  erroneous,  was  not  pre- 
judicial because  of  the  insufficiency  of  the  evidence  to  show 
negligence  on  the  part  of  the  respondent  in  respect  of  the 
braking  appliances. 

Passing  the  question  of  propriety  in  reviewing  such  a 
question  of  insufficiency  of  the  evidence  without  complaint, 
or  assignment,  or  specification  of  particulars,  and  against 
the  admissions  of  counsel  of  both  parties  that  the  evidence 
was  sufficient  in  such  particulars,  I  refer  to  the  evidence, 
though  conflicting,  yet  which  I  think  supports  the  allega- 
tions of  the  complaint  in  that  regard.  In  doing  so,  I  shall 
also,  in  that  connection,  refer  to  other  facts  in  support  of 
the  views  entertained  by  me  on  the  question  presented  on 
this  appeal. 

The  conductor,  in  charge  of  the  crew  operating  the  engine 
and  cars  in  question,  on  behalf  of  plaintiff,  testified  that  a 
few  days  before  the  accident  he  reported  the  condition  of 
the  engine  to  the  chief  dispatcher  of  the  defendant,  the  per- 
son to  whom  such  a  report  should  have  been  made.  He 
testified :  "Complaint  had  been  made  to  me  by  the  engineer 
and  the  rest  of  the  crew.  I  reported  it  from  Thayer  Junc- 
tion once  or  twice.  I  know  that  the  report  was  that  the 
engine  was  not  safe  to  work  with ;  that  it  was  dangerous  to 
the  crew.  The  engineer  asked  me  to  turn  the  engine  in. 
They  (the  crew)  complained  to  me  that  the  engine  was  not 
safe  to  work  with." 

Hamilton,  the  head  brakeman,  testified  on  behalf  of  plain- 
tiff as  follows.:  "Prior  to  the  accident,  I  knew  the  difficulty 
with  the  driver  brakes''  of  the  engine.     "They  had  been  cut 
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out  a  majority  of  the  time.  They  would  not  work.  The 
air  was  cut  out  of  coach  776  (the  combination  coach)  at  the 
time  of  the  accident  It  had  been  cut  out  all  the  time  I  was 
on  that  run.  If  you  would  set  the  driver  brakes  on  the 
engine,  they  would  seem  to  be  severe,  and  you  would  have  to 
stand  and  wait  for  them  to  release;  it  would  take  a  long  time 
for  them  to  release.  When  the  brakes  are  cut  out,  you  cannot 
use  them.  The  brake  rigging  on  the  tender  was  loose.  It 
would  not  hold  on  the  hill.  I  had  noticed  that  It  would 
not  hold  on  the  tender  all  the  time  I  had  been  on  the  nm, 
whenever  we  had  the  engine,  up  to  the  day  of  the  accident 
I  knew  nothing  of  the  triple  valve  being  out  of  order  of  my 
own  knowledge.  I  knew  about  the  engine  having  trouble 
with  the  air  pump  before  the  accident.  It  would  stop  and 
not  supply  the  train.  Would  not  pump  enough  air.  I  had 
noticed  that  four  or  five  times.  I  knew  about  the  engine 
being  reported  bad  on  that  subject.  The  conductor  turned 
her  in  up  there  while  I  was  on  the  run.  I  saw  the  message 
he  wrote  a  day  or  two  before  the  accident.  By  turning  the 
engine  in  I  mean  that  the  engine  was  not  in  a  fit  condition 
to  work  with.  After  the  message  was  sent,  the  engine  was 
not  repaired;  it  was  not  taken  off  the  run  at  all.  .  .  . 
The  brakes  on  the  tank  would  slide;  they  would  not  hold 
good;  they  were  so  all  the  time  I  was  up  there." 

The  plaintiff  also  put  in  evidence  written  reports  made 
by  the  engineer  to  the  defendant  relating  to  the  engine,  one 
on  the  29th  day  of  August,  which  read:  "Engine  1674. 
Pack  air  pump  all  around ;  fix  tank  brakes.  Fix  triple  valve 
on  engine  so  brakes  will  release.  Fix  front  drawbar,  no  nut8 
on  bolts.  Tighten  right  valve  head."  Another  on  August 
30th:  "Fix  right  by-pass  valve  so  won't  leak.  Put  triple 
valve  on  engine  1674.  Fix  tank  brakes."  Another  on  Au- 
gust 31st:  "Engine  blows  bad  aroimd  both  left  cylinder 
heads.  Left  back  valve  head  blows.  Put  triple  valve  in 
•engine.  Fix  tank  brakes.  Tighten  both  steam  head  and  air 
pump." 

The  engineer,  a  witness  for  the  defendant,  testified  that 
4Jie  %raking  apparatus  of  the  engine  and  tender  up  to  the 
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time  of  the  accident  was  good,  with  the  exception  of  one 
thing;  the  triple  valve  wouldn't  let  the  brakes  release." 
When  his  attention  was  called  to  the  written  reports  made 
by  him,  and  just  referred  to,  he  did  not  deny  making  them, 
nor  did  he  say  that  any  statement  made  in  them  was  untrue. 
The  fireman,  also  a  witness  for  the  defendant,  testified  that 
the  "braking  power  was  all  right,  except  that  the  driver 
brakes  wouldn't  release;  there  was  too  much  slack  in  the 
tender  brakes.  They  did  not  set  up  close  enough  to  the 
wheel,  and  let  the  piston  a  little  too  long  to  give  the  proper 
power  they  would  have  had  if  shortened  up."  He  admitted 
that  after  the  accident  he  told  appellant's  brother  that  at 
the  time  of  the  accident  "there  was  a  small  iron  that  holds 
the  top  end  of  the  dead  liner  that  was  broken,  so  it  left 
more  slack  than  there  ought  to  have  been  in  the  brakes,"  and 
testified  that  such  statement  so  made  by  him  was  true.  It 
was  also  shown  that  immediately  after  the  accident,  and  also 
a  short  time  thereafter,  the  engineer  operating  the  engine 
stated  to  the  conductor,  to  the  head  brakeman,  and  to 'ap- 
pellant's brother,  that  he  (the  engineer)  saw  Hamilton's, 
the  head  brakeman's,  first  stop  signal,  and  said:  "I  gave 
her  the  works ;  she  wouldn't  stop ;  I  did  all  that  I  could  to 
stop  her,"  meaning  the  engine,  and  that  "I  gave  her  all  I 
had,"  meaning  he  gave  the  engine  all  the  air  that  he  had. 
It  was  also  shown  that  another  witness,  a  member  of  the 
crew,  and  who  also  testified  for  the  defendant  that  "there 
was  nothing  that  would  indicate  any  defective  condition  of 
the  braking  power,"  had  stated,  after  the  accident,  that  "the 
tank  brakes  were  not  very  good  and  wouldn't  hold."  Consid- 
ering the  extrajudicial  statements  of  the  witnesses  as  merely 
afiFecting  credibility  of  the  witnesses  and  weight  to  be  given 
their  testimony  ,and  not  considering  them,  except  those  made 
as  a  part  of  the  res  gestae,  as  in  themselves  showing  that 
the  engine  or  braking  appliances  were  defective,  still  there 
is  sufficient  other  evidence  to  support  the  all^ations  of  the 
complaint  relating  to  the  defective  appliances.  Two  other 
witnesses,  the  defendant's  assistant  superintendent  and  train- 
master, also  testified  on  its  behalf  that  the  braking  appli- 
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ances  on  the  engine  and  cars  were  in  good  condition  and 
were  efficient.  They,  however,  testified  that  various  com- 
plaints and  reports  had  been  made  with  respect  to  the  con- 
dition of  the  engine  and  braking  appliances. 

After  the  train  had  reached  Thayer  Junction  some  switch- 
ing was  there  done.  The  appellant  was  the  rear  brakeman. 
It  was  testified  to,  both  by  witnesses  for  the  plaintiff  and 
the  defendant,  that  in  switching  it  was  a  common  occur- 
rence for  most  brakemen  to  get  on  and  off  the  pilot  Of 
course,  it  was  in  violation  of  the  respondent's  rules.  The 
appellant,  after  adjusting  a  switch  and  giving  the  engineer 
a  signal  to  start  and  to  proceed  toward  another  switch  where 
Hamilton,  the  head  brakeman,  was,  got  on  the  pilot  of  the 
engine.  After  the  train  had  started  and  had  moved  about 
ten  feet,  as  testified  to  by  him,  he  fell  off  and  underneath 
the  pilot,  and  was  rendered  unconscious.  Hamilton  who 
was  but  a  short  distance  away,  saw  the  appellant  fall.  On 
this  subject  he  testified :  "I  was  looking  when  he  fell.  He 
fell  underneath  the  pilot,  turned  over  twice;  then  I  lost 
sight  of  him.  I  signaled  to  stop,  and  ran  toward  the  engine. 
I  gave  the  stop  signal  with  my  hands  as  hard  as  I  could. 
That  means  to  stop  immediately.  The  signal  I  gave  meant 
to  stop  at  once.  At  the  time  I  gave  that  signal,  don't  think 
they  had  traveled  over  twenty  feet  past  the  switch.  When 
I  gave  the  stop  signal,  I  noticed  no  difference  in  the  speed 
of  the  engine.  I  ran  toward  it,  while  giving  the  stop  signal. 
Couldn't  say  how  many  times  I  gave  it  I  ran  three  to 
five  car  lengths  toward  the  car." 

When  the  witness  got  to  the  engine  and  the  train  had  stop- 
ped, the  engineer  then  said  to  him:  '^What  is  the  matter? 
Is  the  brake  beam  down?"  The  witness  told  him:  ^Tfo! 
Fred  (the  appellant)  is  underneath.  Don't  move  her."  The 
engineer  then  said  he  "saw  me  when  I  gave  the  first  stop 
signal,  and  gave  it  all  to  her."  True,  this  testimony  is,  in 
some  particulars,  disputed  by  the  testimony  of  the  engineer, 
which  has  already  been  referred  to  by  the  Chief  Justice. 
From  the  place  where  the  appellant  fell  to  the  place  where 
the  engine  was  stopped  was  a  distance  of  from  eighly  to  one 
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hundred  feet  The  appellant  was  pushed  or  dragged  that  dis- 
tance,  as  testified  to  by  one  witness^  and  ^^something  like  a 
car  length,"  as  testified  to  by  another.  After  the  train  was 
stopped,  the  appellant  was  found  ^Tying  on  his  back  with 
his  head  to  the  west;"  the  train  haying  been  moved  toward 
the  east.  "His  left  arm  was  up  in  the  point  of  the  switch, 
the  one  on  the  left  side,  the  upper  point — laying  right  in 
the  point  of  the  switch.  It  was  in  there  tight— so  tight  that 
I  couldnH  get  him  out  myself.  It  was  shoved  right  in — ^the 
point  of  the  rail  right  up  under  the  arm  pit.  The  train  had 
run  on  the  arm,  lengthwise  of  the  arm."  At  this  point  blood 
was  also  found.  None  was  foimd  at  any  other  place.  Evi- 
dence was  also  adduced  by  appellant  tending  to  show  that  a 
train  of  cars,  such  as  in  question,  and  upon  a  track  sub- 
stantially level,  as  the  track  here  was  starting  from  a  stop 
and  traveling  about  twenty  feet,  would  not  acquire  a  speed 
of  more  than  four  miles  an  hour,  and  if  properly  equipped 
with  air  brakes  could,  upon  an  emergency,  be  stopped  almost 
immediately  within  three  or  four  feet;  if  the  combined 
weight  of  the  engine,  tender,  water  car,  combination  coach, 
water  tank  filled  with  water,  and  the  coal  bin  filled  with 
coal  was  two  hundred  and  thirty  tons,  and  the  train  going 
five  to  six  miles  an  hour,  it  could  be  stopped  within  ten  or 
twelve  feet. 

Now,  upon  the  issues  and  upon  the  evidence,  the  conten- 
tions made  by  the  respondent  were  that  the  braking  appli- 
ances were  not  defective;  that  the  appellant  was  guilty  of 
contributory  negligence;  and  that  if  his  injury  was  the  re- 
sult of  negligence  other  than  that  of  himself  it  was  the  neg- 
ligence of  the  engineer  in  failing  to  respond  to  the  stop 
signals  of  the  head  brakeman.  The  court  charged  the  jury 
that  imder  the  law  of  Wyoming  the  engineer  and  the  appel- 
lant were  fellow  servants,  and  that  the  respondent  was  not 
responsible  for  an  injury  inflicted  upon  the  appellant  through 
the  negligence  of  the  engineer.  On  the  other  hand,  it  is 
and  was  contended  by  appellant  that  the  braking  appliances 
were  defective,  and  that  there  is  sufficient  evidence  to  justify 
a  finding  to  that  effect;  and  though  the  plaintiff  was  guilty 
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of  negligence  in  going  upon  or  falling  from  the  pilot,  still 
there  is  sufficient  evidence  to  show  that  immediately  after  he 
fell  the  head  brakeman  gave  to  the  engineer  a  stop  signal 
which  was  seen  by  the  engineer,  who  immediately  attempted 
to  stop  the  train,  but  was,  on  account  of  the  defective  appli- 
ances, imable  to  do  so  until  the  train  had  traveled  a  distance 
of  eighty  to  one  hundred  feet;  and  that  the  serious  injury 
to  the  appellant — ^the  mangling  of  his  arm,  requiring  its 
amputation — ^was  caused  at  the  place  where  his  arm  was 
wedged  in  between  the  rails  by  the  wheels  of  the  engine  or 
cars  there  running  over  it,  or  by  being  wedged  between  the 
rails.  I  think  there  is  sufficient  evidence  to  support  such  a 
theory  of  the  appellant,  and,  had  such  facts  been  found  in 
his  favor,  I  think  he  would  have  been  entitled  to  recover. 
(Thompson  v.  Rapid  Transit  Co.,  16  Utah  281,  52  Pac.  92, 
40  L.  R  A.  172,  67  Am.  St  Bep.  621 ;  Teakle  v.  S.  P.  L. 
A.  S,  L.  K  Co.,  32  Utah  276,  90  Pac.  402,  10  L.  R  A 
(N.  S.)  486.) 

But  the  contention  made  by  appellant  on  this  appeal,  and 
controverted  by  the  respondent,  is  that  the  court  by  its  charge 
precluded  appellant  from  going  to  the  jury  upon  such  a 
theory.  That,  as  I  view  it,  is  the  real  question  presented  for 
decision.  I  think  a  proper  disposition  of  it  involves  the  ap- 
plication of  the  rule  of  proximate  and  remote  causes.  The 
particular  instruction  complained  of  is  set  forth  in  the  opin- 
ion of  Chief  Justice.  Of  course,  that  instruction  must  be 
read  in  connection  with  the  whole  charge  bearing  on  the 
question.  The  court  also  charged  the  jury  that  "contribu- 
tory n^ligence  is  defined  to  be  where  a  person  injured  has 
proximately  contributed  to  the  injury  by  his  want  of  ordi- 
nary care,  so  that,  but  for  such  want  of  ordinary  care  on  his 
part,  the  injury  would  not  have  been  done.  By  proximate 
cause  is  meant  that  cause  which,  in  a  natural  and  continuous 
sequence,  unbroken  by  any  new  cause,  produced  the  injury, 
and  without  which  the  injury  would  not  have  occurred." 
The  court  further  charged  the  jury  "that  it  was  the  duty  of 
the  defendant  company  to  exercise  ordinary  care  to  keep 
the  braking  apparatus  in  question  in  such  a  condition  and 
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state  of  repair  that  the  train  could  be  stopped  so  promptly 
that  the  employees  -working  about  the  same  might  not  be  ex- 
posed to  unusual  or  unnecessary  danger,"  and  if  the  jury 
found  that  the  braking  appliances  were  defective,  or  out  of 
repair,  and  that  such  condition  was  due  to  respondent's  neg- 
ligence, then  "you  should  next  inquire  whether  such  condi- 
tion of  the  braking  appliances  was  the  proximate  cause  of 
the  injury  to  plaintiff."  The  court  also  charged  the  jury 
that  it  was  the  duty  of  the  appellant,  at  the  time  and  place 
of  the  accident,  to  exercise  reasonable  and  ordinary  care  to 
prevent  accident  or  injury  to  himself,  and  that  if  he  failed 
to  do  80,  and  such  failure  "directly  or  proximately  con- 
tributed to  the  accident  and  injury  sustained,  he  would  not 
be  entitled  to  recover  in  this  action ;"  that  it  was  negligence 
for  an  employee  to  make  a  use  of  his  employer's  appliances 
that  were  not  intended  or  designed  for  the  use  which  the 
employee  made  of  them;  and  that  "if  you  find  from  the 
evidence  in  this  case  that  the  plaintiff,  at  the  time  and  place 
of  the  accident,  in  stepping  upon  and  using  the  pilot  and  its 
appliances  as  a  place  to  ride  upon,  so  made  a  use  thereof  that 
they  were  not  intended  or  designed  for,  and  such  use  was 
of  a  nature  that  a  reasonable  man  of  ordinary  experience 
would  know,  or  have  reasonable  ground  to  apprehend,  was 
dangerous,  and  that  such  use  approximately  contributed  to 
the  accident,  then  your  verdict  must  be  for  the  defendant" 
When  the  charge  is  considered  as  a  whole,  I  am  of  the 
opinion  that  the  appellant  was  not  precluded  from  going  to 
the  jury  on  the  theory  contended  for  by  him.  Under  the 
charge  the  jury  were  permitted  to  find  that  the  n^ligence 
of  the  appellant  in  going  up  on  or  falling  from  the  pilot 
was  fully  spent  and  did  not  proximately  nor  directly  con- 
tribute to  the  injury  of  his  arm,  and  hence  was  the  remote 
cause;  and  that  the  respondent's  negligence  relating  to  the 
defective  appliances  was  the  proximate  cause  of  such  injury. 
When  I  say  there  is  sufficient  evidence  to  justify  a  finding 
that  the  injury  to  the  arm  was  not  inflicted  imtil  the  train 
had  moved  eighty  or  one  himdred  feet,  it  should  not  be  un- 
derstood that  the  jury  were  required  to  so  find.     Upon  that 
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point  the  evidence  is  not  by  any  means  conclusive  or  cme- 
sided.  There  is  evidence  in  the  case  from  which  the  jury 
were  justified  in  also  finding  that  the  injury  to  the  arm  was 
inflicted  while  the  plaintiff  was  pushed  and  dragged,  or  was 
under  the  train,  and  before  it  could  have  been  stopped,  had 
the  appliances  been  in  a  reasonably  safe  and  suitable  condi- 
tion. So,  too,  there  is  evidence  to  justify  a  finding  that  the 
appliances  were  not  defective,  and  that  the  train  was  not 
stopped  solely  because  of  the  engineer's  failure  to  heed  the 
stop  signals  of  the  head  brakeman. 

As  already  stated,  upon  these  questions  the  evidence  is  in 
conflict  But  upon  the  evidence,  and  under  the  charge,  the 
appellant,  in  support  of  his  theory,  was  at  liberty  to  go 
before  the  jury  and  to  urge  that  the  braking  appliances  of 
the  engine  and  cars  were  defective;  that  the  negligence  of 
the  appellant  in  going  on  the  pilot  or  falling  from  it  had 
ceased  when  he  fell  under  it;  that  his  arm  was  not  injured 
imtil  he  had  been  dragged  and  pushed  a  distance  of  one  hun- 
dred feet;  that  the  engineer  saw  the  first  stop  signal  of  the 
head  brakeman  and  responded  to  it  by  attempting  to  make  an 
emergency  stop;  that  he  was  imable  to  do  so,  because  of  the 
condition  of  the  braking  appliances,  until  the  train  had 
moved  a  distance  of  eighty  feet  or  more;  that  the  engineer 
could  have  stopped  the  train  within  a  distance  of  five  or  ten 
feet  and  the  injury  to  appellant's  arm  prevented,  had  the  ap- 
pliances been  in  good  condition;  and  hence  the  negligence 
of  the  appellant  was  the  remote,  and  that  of  the  respondent 
the  proximate,  cause  of  the  injury  to  appellant's  arm.  And 
had  the  jury  so  found  the  facts,  I  do  not  see  wherein  they 
were  precluded  or  misled  by  the  charge  from  rendering  a 
verdict  in  appellant's  favor. 

When  the  particular  instruction  complained  of  is  consid- 
sidered  by  itself,  there  is  much  force  to  the  contention  that 
it  is  misleading  or  indefinite,  and  that  the  jury,  by  consid- 
ering it  alone,  may  have  been  led  to  believe  that  they  were 
required  to  find  against  appellant  if  he  was  at  fault  in  going 
on  or  falling  from  the  pilot,  regardless  of  the  other  assumed 
facts  in  the  instruction  upon  which  the  jury  were  told  the 
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respondent  was  liable.  When,  however,  the  charge  is  read  in 
connection  with  other  portions  of  the  charge  that  appellant's 
negligence,  to  defeat  a  recovery,  must  be  found  by  the  jury 
to  have  been  the  proximate  cause  of  the  injury,  defined  to 
be  ^^that  cause,  which  in  a  natural  and  continuous  sequence, 
unbroken  by  any  new  cause,  produced  the  injury,  and  without 
which  the  injury  would  not  have  occurred,"  and  the  court 
leaving  to  the  jury,  as  it  did,  the  determination  of  the  ques- 
tion, upon  all  the  evidence  adduced,  of  whether  appellant's 
or  respondent's  negligence,  if  they  found  it  was  negligent, 
was  the  proximate  cause  of  the  injury,  I  do  not  think  the 
charge  open  to  such  objection. 

I  dissent  from  the  remarks  indicative  of  a  holding  that 
respondent  owed  appellant  no  duty  in  the  premises  to  use 
care,  because  appellant  got  on  the  pilot  in  disregard  of 
respondent's  rules  forbidding  such  act  That  act,  it  may 
be  conceded,  rendered  him  guilty  of  negligence.  But  a  serv- 
ant who  is  guilty  of  negligence  in  the  commission  or  omission 
of  a  particular  act  or  thing  in  the  prosecution  of  his  work 
is  not  in  law  to  be  characterized  a  mere  trespasser,  to  whom 
the  master  owes  no  duty,  except  to  refrain  from  inflicting 
upon  him  a  willful  or  a  wanton  injury.  The  n^ligence  of  a 
servant  defeats  a  recovery  in  an  action  against  his  nfttster, 
not  on  the  theory  that  the  duties  of  the  latter  eease  or  are 
suspended  when  the  negligence  of  the  former  is  shown,  but  on 
the  well-established  principle  that  the  n^ligenoe  of  the  serv- 
ant contributed  to  or  was  the  proximate  cause  of  the  injury. 
If  his  n^ligence  was  not  a  contributing  nor  the  proximate 
cause,  he  may  still  recover  by  showing  that  the  master's  neg- 
ligence was  the  proximate  cause;  and  he  may  even  recover, 
though  his  negligence  was  a  contributing  cause,  if  the  mas- 
ter's acts  in  inflicting  the  injury  were  wanton  or  willful, 
for  contributory  negligence  is  no  defense  against  an  injury 
inflicted  by  wantonness  or  willfulness.  The  fact  that  appel- 
lant was  guilty  of  negligence  in  getting  on  the  pilot  did  not 
relieve  nor  discharge  the  respondent  of  its  duties,  which  were 
not  to  furnish  equipm^its  to  avoid  consequences  of  negli- 
gence of  another,  or  unusual  or  extraordinary  happenings  or 
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occurrences,  but  to  furnish  equipments  reasonably  safe  and 
suitable  to  enable  ordinary  and  usual  emergency  stops  to  be 
made  upon  occasions  requiring  them  to  be  mada  Respond- 
ent's duty  in  that  regard  did  not  cease,  nor  was  it  suspended, 
simply  because  the  appellant  was  n^ligent.  And,  as  here- 
tofore shown,  I  think  there  is  some  direct  and  positive  evi- 
dence tending  to  show  that  the  braking  appliances  were  not 
reasonably  safe  and  suitable,  that  appellant's  perilous  situa- 
tion was  discovered  as  he  was  falling  from  the  pilot,  that  a 
violent  stop  signal  was  immediately  given  the  engineer,  that 
the  signal  was  seen  by  him,  that  he  at  once  gave  the  engine 
"all  the  works" — gave  it  all  he  had — and  tried  to  stop,  and 
though  the  train  was  running  at  a  speed  of  but  four  or  five 
miles  an  hour  on  a  level  track,  yet,  on  account  of  the  defective 
braking  appliances,  he  was  unable  to  stop  it  until  it  had 
gone  a  distance  of  eighty  feet  or  more,  and  that  had  it  been 
equipped  with  reasonably  safe  and  suitable  appliances  the 
train,  imder  all  the  circumstances,  could  have  been  stopped 
within  ten  or  twelve  feet,  and  the  serious  injury  to  appel- 
lant's arm  prevented.  Surely,  upon  such  evidence,  a  finding 
of  negligence  with  respect  to  the  condition  of  respondent's 
braking  appliances,  and  as  admitted  by  counsel  for  respond- 
ent, would  have  ample  support. 

It  is  not  for  me  to  say  whether  the  testimony  of  the 
witnesses  tending  to  show  these  facts  was  true  or  not,  or 
whether  it  was  overcome  or  outweighed  by  other  more  cer- 
tain and  reliable  testimony.  The  court  having  charged  that 
the  appellant  was  guilty  of  negligence  in  going  upon  the 
pilot  in  disregard  of  respondent's  rules,  and  there  being  evi- 
dence to  show  that  the  respondent  was  also  guilty  of  n^li- 
gence,  the  question  then  was  whether  the  negligence  of  the 
appellant  was  a  remote  or  the  proximate,  or  a  contributing, 
cause  of  his  injury,  or  whether  the  negligence  of  the  respcmd- 
ent  was  the  direct  and  proximate  cause.  That  question  the 
court  left  to  the  jury.  They  found  in  favor  of  the  respond- 
ent Whether  the  jury,  upon  the  conflicting  evidence,  reached 
this  conclusion  upon  a  finding  that  the  braking  appliances 
were  not  defective,  or  that  the  engineer  was  negligent  in  not 
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promptly  responding  to  the  stop  signals  of  the  head  brake- 
man,  or  that  appellant's  negligence  was  the  proximate  or  a 
contributing  cause  of  his  injury,  of  course,  cannot  be  ascer- 
tained from  the  general  verdict  Upon  the  evidence  the  jury 
could  have  found  these  questions  either  way.  And  being  of 
the  opinion  that  these  questions  were  properly  submitted  to 
the  jury,  and  that  the  charge  of  the  court  did  not  preclude 
appellant  from  going  before  the  jury  on  the  theory  contended 
for  by  him,  I  think  the  finding  of  the  jury  is  conclusive, 
and  that  the  judgment  of  the  court  below  ought  to  be  affirmed. 
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Natube — Ck>NTBACT  OB  ToBT«  A  complaint  concerning  a  Beller'ft 
breach  of  duty  held  to  state  an  action  on  contract  and  not  in 
tort.    H.  L.  Oriffln  Co,  v.  HoweU,  357. 

ADULTERY. 

1.  Mabbiage  op  AcciTSia) — SuFyiciKJvcY  OP  EviDEircE.  In  a  prose- 
cution for  adultery,  evidence  held  to  justify  a  finding  that  accus- 
ed was  a  married  man.    State  v.  Oreene,  389. 

2.  Same — EvwEsxcm — ^Admissions.  In  a  prosecution  for  adultery, 
where  proof  of  the  marriage  of  accused  is  essential,  the  fact 
may  be  proved  by  his  admissions.    State  v,  Oreene,  389. 

3.  Elements — ^Mabbiage  of  Pabties.  Under  Comp.  Laws  1907,  sec- 
tion 4210,  certain  evidence  held  to  show  accused  guilty  of 
adultery.    State  v,  Oreene,  389. 

4.  CoBPus  Delicti — Sutficienct  of  Evidence.  Evidence  held  to 
Bufflclently  show  the  corpus  delicti.    State  v,  Oreene^  389. 

6.  Venue — Sufficiency  of  Evidence.  EMdence  held  sufficient  to 
show  that  the  offense  was  committed  in  the  county  charged. 
State  V,  Greene,  389. 

APPEAL  AND  ERROR. 

1.  Ftndino — Conclusiveness — ^Equitt  Cases.  Under  the  circum- 
stances, held,  that  the  Supreme  Court  could  not  pass  upon  the 
evidence  and  order  findings  of  fact  and  conclusions  of  law  in 
a  suit  to  cancel  a  mortgage  in  which  a  cross-complaint  for 
damages  was  filed,  as  it  might  ordinarily  do  in  equity  cases. 
Naylor  v.  Jensen,  310. 

2.  Time  TO  Appeal — Pendenct  of  Motion  fob  New  Tbial — ^Reheab- 
iNG.  Under  the  statute  allowing  appeals  from  final  judgments 
of  the  district  court,  to  be  taken  within  six  months,  such  judg- 
ments do  not  become  final  until  the  disposition  of  a  motion  for 
a  new  trial.    Luke  v,  Coleman,  383. 

3.  Same — Rendition  of  Judgment — ^Motion  fob  New  Tbial.  An 
application  for  a  rehearing  of  the  determlDatlon  of  the  district 
court  of  a  motion  for  a  new  trial  held  not  to  suspend  the  run- 
ning of  the  statute  relating  to  time  for  appeal  Luke  v.  Cole- 
man,  383. 

4.  Assignments  of  Ebbob— NBCESsrrT.  Rulings  on  evidence  are 
deemed  waived  unless  assigned  as  error.  Loftis  v.  Pacific  Mut. 
Life  Ins,  Co,  of  California,  532. 
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5.  Same — Questions  Reviewable.  Unless  error  is  asslgriied  in  the 
Supreme  Court  on  appeal,  there  is  nothing  to  review.  Loftis 
V,  Pacific  Mut.  Life  Ins,  Co,  of  Oalifomia,  632. 

6.  Harmless  EIbbob — Ebbonbous  Admission  of  Evidence.  ESrror  in 
admitting  evidence  held  not  prejudicial.  Lofti9  v.  Pacific  MuU 
Life  InM,  Co,  of  California,  532. 

7.  Same — ^Admission  of  Evidence.  In  an  action  for  damage  to 
real  estate  by  the  Jar,  etc.,  of  passing  trains,  error  in  faihng  to 
properly  limit  a  question  to  a  witness  held  harmless  error. 
O'Neill  V.  San  Pedro,  L.  A,  d  S,  L,  R,  Co,,  475. 

8.  Same.  In  an  action  for  damages  to  real  estate  by  the  Jar,  etc, 
of  passing  trains,  admission  of  certain  evidence  held  harmless 
error.    O'Neill  v,  San  Pedro,  L.  A,  d  8,  L.  R.  Co,,  475. 

9.  Judgment  on  Remand— Conpormitt.  A  Judgment  entered  re- 
mand held  to  conform  to  the  mandate  of  the  appellate  court* 
Rio  Grande  Western  Ry,  Co,  v,  Stringham,  113. 

10.  Motion  to  Strike — Review.  Where  evidence  is  provisionally 
admitted  to  be  shown  material  and  competent  by  other  evidence, 
and  this  is  not  done,  held  a  motion  to  strike  out  is  necessary 
to  convict  the  court  of  error.  Hydraulic  Cement  Block  Co,  v. 
Chriatenaen,  525. 

11.  iNSTBucTioNa — ^NoT  PREJUDICIAL.  In  su  Bction  by  a  brakeman 
against  a  railroad  company  for  injuries  from  a  fall  from  pilots 
an  instruction  held  not  prejudicial  to  plaintiff.  Bunker  v.  Union 
Pac.  R,  Co.,  575. 

12.  Time  for  Appealing — Necessity  of  Notice  of  Judgment.  Rule 
as  to  necessity  for  giving  notice  of  Judgment  in  order  to  limit 
time  for  appeal,  stated.  State  v,  Firat  Judicial  District  Courts 
138. 

13.  Same — ^Waives.  Notice  of  Judgment  as  basis  for  limitation  of 
time  for  appealing  held  subject  to  waiver.  State  v.  First  Judicial 
Dist.  Court,  138. 

14.  Rulings  Reviewable.  Under  the  facts,  held,  that  the  Supreme 
Court  cannot  on  appeal  from  a  Judgment  for  defendant  review 
action  in  not  specially  finding  on  a  question  of  negligence,  when 
the  pleadings  support  the  Judgment  on  another  theory.  Larsen 
V,  Oregon  Short  Line  R,  Co.,  130. 

15.  Review — Presumptions— Findings.  In  the  absence  of  objec- 
tions to  findings,  they  are  presumed  to  have  been  sustained 
by  the  evidence.    Larsen  v,  Oregon  Short  Line  R,  Co,^  130. 

16.  Same.  In  the  absence  of  a  request  for  additional  findings,  the 
findings  made  are  presumed  to  be  as  broad  as  the  evidence 
warranted.    Larsen  v.  Oregon  Short  Line  R,  Co.,  130. 

17.  Same — Findings  of  Fact.  Findings  of  fact  by  the  trial  court, 
which  are  sustained  by  the  greater  weight  of  the  evidence, 
will  not  be  disturbed  on  appeal.    Halverson  v.  Walker,  264. 

APPEARANCE. 

1.  General  Appearance — Filing  of  General  Demubbeb  to  Com- 
plaint.   Under  Comp.  Laws  1907,  section  3334,  held  that  the 
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filing  of  a  general  demurrer  to  a  complaint,  is  a  general  appear- 
ance, sufficient  to  confer  Jurisdiction  over  the  person.  Page  v. 
Commercial  Nat,  Bank  of  Bait  Lake  City,  440. 

2.  Special  Appearance — Eitect.  Effect  of  a  special  appearance  to 
vacate  a  default  Judgment  In  attachment,  stated.  H,  L,  Oriffln 
Co,  V,  Howell,  357. 

3.  Acts  Constttuting.  Under  Comp.  Laws  1907,  section  3746, 
an  appeal  from  Justice  or  municipal  courts  to  a  district  court 
held  to  constitute  a  general  appearance.  H,  L.  Oriffln  Co,  v, 
Howell,  357. 

ATTACHMENT. 

1.  Basis.  An  attachment  rests  on  the  affidavit  therefor  and  not 
the  complaint.    H.  L,  Oriffln  Co,  v.  Howell,  357. 

2.  Jurisdiction  or  Res — Basis.  The  court's  control  over  the  rea 
in  attachment  arises  from  seizure  of  the  property  under  the 
writ.    H,  L,  Oriffln  Co,  v,  Howell,  357. 

2.  Nature  of  Proceeding.  An  attachment  against  personalty  is  In 
the  nature  of  a  proceeding  in  rem  and  of  an  action  in  personam. 
H,  L.  Oriffln  Co,  v,  Howell,  357. 

4.  Judgment — Nature.  Personal  Judgment  held  proper  against 
defendant  in  attachment,  regardless  of  the  attachment  H.  L. 
Oriffln  Co,  v,  Howell,  367. 

6.  Same — Jurisdiction  of  Defendant.  Nature  of  attachment 
where  defendant  is  not  served  and  does  not  appear,  stated.  H, 
L.  Oriffln  Co,  v,  Howell,  367. 

6.  Dissolution — Effect.  Dissolution  of  an  attachment  on  de- 
fendant's special  appearance  does  not  divest  the  court  of  Juris- 
diction to  further  proceed.    H,  L,  Oriffln  Co,  v,  Howell,  357. 

ATTORNEY'S  FEE.    See  "Bills  and  Notes." 

BILLS  AND  NOTES. 

1.  Consideration — Suiticienct.  A  note  executed  by  the  cashier 
to  plaintiff  bank  held  supported  by  a  consideration,  moving  to 
defendant  from  the  president  of  the  bank.  Utah  Nat,  Bank  of 
Salt  Lake  City  v,  NeUon,  169. 

2.  Same — ^Action — Pleading.  Under  Comp.  Laws  1907,  section 
1576,  in  an  action  on  a  note,  it  Is  not  necessary  for  plaintiff 
to  allege  or  prove  a  consideration,  to  make  out  a  prima  facie 
case.    Utah  Nat,  Bank  of  Salt  Lake  City  v.  Nelson,  169. 

3.  Actions — Sufticienct  or  Evidence.  In  an  action  against  the 
cashier  of  plaintiff  bank  on  his  note,  which,  with  a  sum  advance 
by  the  president,  was  deposited  in  a  bank  to  make  up  a  defal- 
cation, evidence  held  to  show  that  such  officer  did  not  regard 
the  amount  advanced  as  a  loan  to  the  bank,  to  be  returned 
regardless  of  whether  the  money  stolen  should  be  otherwise 
replaced.    Utah  Nat.  Bank  of  Salt  Lake  City  v.  Nelson,  169. 

4.  Sams — Good  Faith  or  Maker.  In  an  action  on  a  note  executed 
by  defendant,  the  cashier  of   plaintiff  bank,  under  an  arrange- 
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ment  with  the  president  by  which  each  contributed  a  certain 
sum  to  make  up  a  defalcation,  evidence  held  to  show  that 
defendant  executed  the  note  in  good  faith  with  an  intention  to 
pay.     Utah  Nat.  Bank  of  Salt  Lake  City  v.  Nelson,  169. 

5.  Attorney's  Feb— Proof  of  Payment— Necessity.  The  attor- 
ney's fee  stipulated  for  in  a  note  will  be  assumed  to  be  reason- 
able, in  absence  of  a  contrary  showing,  and  allowed  without 
proof  that  it  was  charged  and  paid  or  agreed  to  be  paid;  Comp. 
Laws  1907,  sections  3504,  3505,  not  applying.  Utah  Nat.  Bank 
of  Salt  Lake  City  v.  Nelson,  169. 

6.  Findingsp— Oeneral  Findings — Sufficiency.  In  an  action  on  a 
note  unless  defendant  affirmatively  alleges  want  of  con- 
sideration, a  finding  of  consideration  need  not  be  made.  Utah 
Nat.  Bank  of  Salt  Lake  City  v.  Nelson,  169. 

7.  Same.  A  general  finding  that  a  note  sued  on  was  executed  for 
a  valuable  consideration  held  to  negative  the  affirmative 
allegation  of  want  of  consideration  and  to  be  sufficient.  Utah 
Nat.  Bank  of  Salt  Lake  City  v.  Nelson,  169. 

8.  Consideration.  A  note  held  supported  by  a  sufficient  con- 
sideration so  as  to  authorize  an  action  thereon  as  stated.  Utah 
Nat.  Bank  of  Salt  Lake  City  v.  Nelson,  169. 

9.  Same — Contribution  to  Common  Understanding.  A  note  held 
supported  by  a  sufficient  consideration  under  the  rule  making 
mutual  promises  to  contribute  toward  a  common  undertaking 
a  sufficient  consideration  for  each  of  them.  Utah  Nat.  Bank 
of  Salt  Lake  City  v.  Nelson,  169. 

10.  Same — Forbearance — Exercise  of  Legal  Right.  An  arrange- 
ment between  defendant  bank  cashier  and  the  other  officers 
held  a  compromise  of  any  claim  the  bank  had  against  defendant 
for  money  defaulted,  so  as  to  be  a  sufficient  consideration  for 
a  note  executed  by  defendant  to  the  bank  to  make  up  such 
defalcation.     Utah  Nat.  Bank  of  Salt  Lake  City  v.  Nelson,  169. 

11.  Bona  Fide  Holders — Burden  of  Proof.  Under  Comp.  Laws 
1907,  section  1611,  the  burden  held  on  the  indorser  suing  on  a 
note  to  show  that  he  acquired  title  as  a  holder  in  due  course 
as  defined  in  section  1604.    Leavitt  v.  Thurston,  351. 

12.  Same.  Plaintiff  suing  on  a  note  must  show  that  he  was  a  holder 
in  due  course  by  a  preponderance  of  all  the  evidence.  Leavitt 
V.  Thurston,  351. 

13.  Same — Jury  Question.  Whether  one  suing  on  a  note  took  it 
for  value  and  without  notice  of  fraud  in  its  inception  held 
under  the  evidence  a  Jury  question.    Leavitt  v.  Thurston,  351. 

14.  Same — Effect  of  Endorsement.  Under  Comp.  Laws  1907,  sec- 
tion 1590,  an  indorsement  without  recourse  held  not  evidence 
against  the  indorsee's  holding  in  good  faith.  Leavitt  v.  Thurs- 
ton, 351. 

15.  Consideration — ^Presumption.  Where  a  note  is  negotiable,  it 
is  presumed  to  be  based  upon  a  good  and  valid  consideration. 
Niles  V.  United  States  Ozocerite  Co.,  367. 

BONDS.     See  "Counties." 
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CANCELLATION  OF  INSTRUMENTS. 

Verdict — Issues  Decided.  The  verdict  In  an  action  to  cancel  a 
mortgage  in  which  defendants  filed  a  counterclaim  and  cross- 
complaint  for  damages  held  to  have  disposed  of  all  of  the  issues. 
Naylor  v.  Jensen,  310. 

CARRIERS. 

1.  Freight — Right  to  Limit  Liability.  A  carrier  of  freight  hy  a 
fair  and  reasonable  contract  can  limit  his  common-law  liability 
as  an  insurer.    Larsen  v.  Oregon  Short  Line  R,  Co.,  130. 

2.  Same — Federal  Statute — ^Applicabilitt.  Act  Fed.  4,  1887,  c. 
104.  section  20,  24  Stat.  386  (U.  S.  Comp.  St.  1901,  p.  3169)  as 
amended  by  Act  June  29,  1906,  c.  3591,  section  7,  34  Stat.  593 
(U.  S.  Comp.  St.  Supp.  1909,  p.  1163),  held  not  to  prevent  a 
reasonable  contract  limiting  a  carrier's  liability  for  injuries  to 
freight  to  a  particular  valuation  per  hundredweight  in  con- 
sideration of  a  reduced  freight  rate.  Larsen  v,  Oregon  Short 
Line  R.  Co.,  130. 

3.  "Household  Goods.**  A  valuation  of  five  dollars  per  hundred- 
weight to  which  the  liability  of  a  carrier  of  household  goods 
was  limited  held  not  so  inadequate  as  to  be  fraudulent  on  its 
face,  or  show  valuation  below  actual  value.  Larsen  v.  Oregon 
Short  Line  R.  Co.,  130. 

4.  Same.  Wearing  apparel  is  not  necessarily  Included  within  the 
term  "household  goods,"  when  the  question  of  good  faith  or 
fraud  in  fixing  the  value  of  such  goods  in  a  contract  for  carriage 
is  involved.    Larsen  v.  Oregon  Short  Line  R,  Co.,  130. 

5.  Regulation — Discrimination.  The  courts  may  prevent  disi 
crimination  by  a  carrier.  State  v.  Ogden  Rapid  Transit  Co., 
242. 

6.  Train  Service — Discrimination.  The  court  in  determining 
whether  an  interurban  railway  company  is  guilty  of  discrimi- 
nation because  it  stops  its  cars  at  certain  places  and  not  at 
another  held  not  entitled  to  consider  the  fact  that  it  stops  at 
one  place  where  such  stop  is  by  virtue  of  a  special  contract 
supported  by  a  valid  consideration.  State  v.  Ogden  Rapid 
Transit  Co.,  242. 

GASES. 

UTAH  CASES  CITED,  FOLLOWED  OR  DISTINGUISHED. 

Benson  v.  O.  S.  L.  R.  Co..  35  Utah  241  135 

Blue  Creek  Land  ft  Live  Stock  Co.  v.  Anderson,  35  Utah  61 . .  388 

Bristol  V.  Brent,  36  Utah  108 225 

Burgess  v.  Salt  Lake  City  Ry.  Co..  17  Utah  407 512 

Burlock  V.  Shupe,  5  Utah  429 141 

Cooper  V.  Utah,  L.  ft  R.  Co.,  35  Utah  570 110 

Everett  v.  Jones,  32  Utah  489  143 

Farnsworth  v.  U.  P.  Coal  Co.,  32  Utah  112 446 

Felt  V.  Cook,  31  Utah  299 388 

Grand  Central  Mining  Co.  v.  Mammoth  M.  Co.,  36  Utah  364. .  320 

GrifllthB  V.  Justice's  Court,  35  Utah  443  276 

Hall  V.  Railway,   13   Utah   243 512 

Hoffman  v.  Lewis,  31  Utah  179  447 
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Houtz  V.  U.  p.  Ry.  Co.,  33  Utah  175  134 

Kahn  v.  Central  Smelting  Co.,  2  Utah  371  180 

Larsen  v.  Salt  Lake  City,  34  Utah  318 254 

Lewis  V.  R.  O.  W.  Ry.  Co..  17  UUh  504  121 

Lyon  V.  Mauss,  31  Utah  283 560 

Mercantile  Co.  v.  Glenn,  6  Utah  139 141 

McCornlck  v.  Swem,  36  Utah  6  198 

McKay  v.  Ward,  20  Utah  157   188 

McLaren  v.  Gllllsple,  19  Utah  137   400-  419 

Morris  v.  O.  S.  L.  R.  Co.,  36  Utah  14  480 

Montgomery  v.  Rlef,  15  Utah  495  188 

Nounnan  v.  Toponce,  1  Utah  168   330 

O.  S.  L.  R.  Co.  V.  District  Court,  30  Utah  374 447 

Park  V.  Hlgbee,  6  Utah   414    364 

Perry  v.  City  Council,  7  Utah  143 158 

Smith  Table  Co.  v.  Madsen,  30  Utah  297  560 

Snyder  v.  Emerson,  Auditor.  19  Utah  319   181 

Spiking  V.  Consolidated  Ry.  ft  P.  Co.,  33  Utah  313 612 

State  V.  Beddo.   22   Utah   432    262 

SUte  V.  Buker,  23   Utah   276    262 

State  V.  Carrlngton,  15  Utah  480    24 

State  ex  rel.  v.  Salt  Lake  City,  5  Utah  25  564 

State  V.  Hilberg,  22  Utah  27    423 

State  V.  James,   32   Utah   152 147 

State  V.  King,  24  Utah  482   26 

State  V.  McNally,   23  Utah   277    262 

State  V.  Moore,   36   Utah   521    395 

State  V.  Morgan,    27   Utah    103    29 

State  V.  Morrey,  23  Utah  273   262 

State  V.  Morse,  31  Utah  213 331 

State  V.  Shockley,  29  Utah  25  33-  34 

State  V.  Spencer,   15   Utah    154    147 

State  V.  Williams,  36  Utah  273 33 

Stephens  v.  Union,  etc.  Soc,  16  Utah  22  560 

Stone  V.  U.  P.  Ry.  Co..  32  Utah  185 446 

Teakle  v.  S.  P.  L.  A.  ft  S.  L.  R.  Co.,  32  Utah  276 591 

Thompson  v.  Rapid  Transit  Co.,  16  Utah  281 602 

Twenty-Second  Corporation,  etc.  v.  O.  S.  L.  R.  Co.,  36  Utah 

238     480 

West  V.  Insurance  Co.,  10  Utah  451 560 

Wey  V.  Salt  Lake  City,  35  Utah  504 280 

Wilkinson  v.  O.  S.  U  R.  Co.,  35  Utah  110 673 

CERTIORARI. 

1.  Grounds.  Under  Comp.  Laws  1907,  section  3630,  held  that 
certiorari  will  not  be  granted  by  the  Supreme  Court  except  to 
correct  usurpation  of  authority  when  no  appeal  or  other  speedy 
and  adequate  remedy  by  which  such  usurpation  can  be  corrected 
exists.    Page  v.  Commercial  Nat,  Bank  of  Salt  Lake  City,  440. 

2.  Same.  The  office  of  certiorari  under  statutes  like  Comp.  Laws 
1907,  section  3630,  is  merely  to  annul  acts  clearly  in  excess  of 
jurisdiction,  and  not  to  prevent  in  advance  a  threatened  wrong. 
Page  v.  Commercial  Nat.  Bank  of  Salt  Lake  City,  440. 

3.  What  Reviewable.  Certain  errors  and  irregularities  of  the 
district  court  held  not  reviewable  on  certiorari.  Page  v.  Com- 
mercial Nat.  Bank  of  Salt  Lake  City,  440. 

4.  Same.  While  a  special  appearance  may  preserve  the  right  to 
a  review  on  appeal,  in  spite  of  a  general  appearance,  the  special 
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appearance  cannot  operate  to  prevent  the  court  .from  acquiring 
Jurisdiction  over  the  person,  so  as  to  authorize  a  review  of  the 
question  of  Jurisdiction  by  certiorari.  Fage  v.  CoitiimerciaX 
Nat.  Bank  of  Salt  Lake  City,  440. 

5.  CJoNCLUSivENESB  OF  Recobd.  Under  Comp.  Laws  1907,  section 
3757,  the  record  of  the  Justice's  proceeding  in  an  action  cannot 
be  contradicted  by  a  statement  in  the  return  or  by  other  evi- 
dence dehors  the  record  In  certiorari  proceedings.  McMillan 
V,  Durandf  274. 

6.  Who  Authobized  to  Issue  Writ.  Under  Comp.  Laws  1907,  sec- 
tion 3630,  and  Const.  Art.  8,  section  4,  held  that  the  Supreme 
Court  and  not  a  Justice  thereof,  is  authorized  to  issue  writs  of 
certiorari.    Robinson  v.  District  Court,  379. 

CLERKS  OP  COURTS. 

Duties — Performance — Discretion  of  Judge.  A  Judge  of  a  court 
may  compel  a  clerk  to  perform  a  legal  duty  and  may  enforce  the 
order  by  contempt  proceedings.  Utah  A8s*n  of  Credit  Men  v. 
Bowman,  326. 

CONSTITUTIONAL  LAW. 

1.  Encroachment  on  Legislature.  It  Is  the  duty  of  the  Supreme 
Court  to  declare  the  law  as  it  finds  it.    Bristol  v.  Brent,  58. 

2.  Default  Judgment— Entry  by  Clerk — ^Judicial  Powers.  Comp. 
Laws  1907,  section  3179,  authorizing  the  clerk  to  enter  a  default 
Judgment  in  certain  cases,  held  not  unconstitutional  as  confer- 
ring Judicial  powers  on  a  ministerial  officer.  Utah  Ass'n  of 
Credit  Men  v,  Bfitoman,  326. 

CONTRACTS. 

1.  Instructions — ^Written  Contracts.  It  is  proper  for  the  court 
to  charge  the  Jury  upon  the  uncontested  effect  of  a  written 
contract.    Midgley  v,  Campbell  Bldg.  Co.,  293. 

2.  Construction— Conditions — Rights  of  Purchaser.  Where  a 
promisor  agrees  to  pay  for  work  or  goods,  provided  he  is  satis- 
fied, he  cannot  compel  the  other  party  to  continue  to  do  work 
or  make  goods  until  he  is  satisfied.  Midgley  v,  Campbell  Bldg. 
Co.,  293. 

3.  Same — Conditions  Precedent  to  Payment  of  Price.  An  archi- 
tect held  not  entitled  to  arbitrarily  condemn  a  subcontractor's 
work.    Midgley  v.  Campbell  Bldg.  Co.,  293. 

4.  Failure  to  Read — Effect.  One  may  be  bound  by  the  terms  of 
a  contract  which  he  did  not  read.  Larsen  v.  Oregon  Short  Line 
R.  Co.,  130. 

6.  "Consideration."  What  is  a  sufficient  consideration  for  a 
promise,  stated.  Utah  Nat.  Bank  of  Salt  Lake  City  v.  Nelson, 
169. 

6.  Rescission — Waiver.  Whether  a  waiver  of  a  forfeiture  of  a 
contract  for  default  of  a  party  thereto  has  taken  place  depends 
on  the  facts  of  the  case.  Loftis  v.  Pacific  Mut.  Life  Ins.  Co.  of 
California,  532. 
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7.  Same.  A  party  entitled  to  terminate  a  contract  for  de&alt  of 
the  other  party  may  waive  the  right.  LoftiM  v.  Pacific  Mut. 
Life  Ins.  Co.  of  CaHfomia,  532. 

8.  Same.  Waiver  preventing  forfeiture  of  a  contract  Is  favored 
in  the  law.  LoftiM  v.  Pacific  Mut,  Life  Ins.  Co.  of  California, 
532. 

9.  Same.  A  party  to  a  contract  held  deemed  to  have  waived  his 
right  to  terminate  it  for  past  default  of  the  other  party.  LoftiM 
V.  Pacific  Mut.  Life  Ins.  Co.  of  California,  532. 

10.  Same.  A  waiver  of  a  forfeiture  of  a  contract  may  be  express 
or  implied.  Loftis  v.  Pacific  Mut.  Life  Ins.  Co.  of  California^ 
532. 

11.  Failure  to  Pebform — ^Waiver — Pleading.  Waiver  of  perform- 
ance is  admissible  under  the  general  allegation  of  performance. 
Loftis  V.  Pacific  Mut.  Life  Ins.  Co,  of  California,  532. 

CORPORATIONS. 

1.  Foreign  Corporations — Service  of  Process — ^Legislative  Con- 
trol. It  is  within  the  province  of  the  Legislature  to  designate 
the  person  or  persons  who  represent  a  foreign  corporation  upon 
whom  legal  process  may  be  served.    Bristol  v.  Brent,  58. 

COUNTIES. 

1.  Bonds — Election — Notice — Sufticienot.  A  county  bond  elec- 
tion notice  was  not  invalid  because  it  did  not  designate  the 
polling  places.    State  v.  Carbon  County,  563. 

2.  Same — Submission  of  Proposition.  A  proposition  to  issue 
county  bonds  held  not  to  involve  two  purposes,  required  to  be 
submitted  separately  under  Comp.  Laws  1907,  section  518. 
State  V.  Carbon  County,  563. 

3.  Stock  Sales  on  Delinquent  Assessments.  One  suing  to  recover 
a  dividend  as  a  shareholder,  his  shares  having  been  sold  at 
a  void  sale  on  a  delinquent  assessment,  held  not  entitled  to  rely 
on  the  fact  that  no  entry  was  made  In  the  stock  ledger  of  the 
certificate  issued  to  the  purchaser.  Kimball  v.  Success  Mining 
Co.,  78. 

4.  Stockholders'  Meetinos  —  Resolution  —  Ratification.  One 
suing  to  recover  a  dividend  as  a  shareholder,  basing  his  right 
on  resolutions  adopted  at  a  stockholders'  meeting,  ratified  them 
as  fully  as  if  he  had  voted  for  their  adoption.  Kimball  v.  Suc- 
cess Mining  Co.,  78. 

5.  Dividends — Distribution.  There  is  no  legal  distinction  between 
distribution  of  corporate  stock  as  a  dividend  and  distribution 
of  the  equivalent  In  money.    Kimball  v.  Success  Mining  Co^ 

78. 

6.  Same.  Evidence  held  to  show  that  the  president  of  a  corpora- 
tion was  not  negligent  in  failing  to  recognize  plaintifT  as  a 
shareholder  in  a  stock  dividend.  Kimball  v.  Success  Mining 
Co.,  78. 
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7.  Stock  Sales  on  Deuitqubnt  Assessments — Remedies.  That 
stock  was  sold  under  a  void  delinquent  assessment  does  not 
entitle  the  shareholder  to  sue  the  corporation's  successor  after 
eight  years  to  issue  stock  to  him.  Kimball  v.  Success  Mining 
Co.,  78. 

8.  Dividends — Distbibutign.  A  corporation  whose  property  was 
exchanged  for  stock  of  another  corporation  and  not  the  latter 
held  charged  with  the  duty  of  distributing  the  stock.  Kimball 
V,  Success  Mining  Co.,  78. 

9.  Same.  A  corporation  whose  stock  was  exchanged  for  the 
property  of  another  corporation  held  not  bound  to  recognize 
one  as  a  shareholder  in  the  latter  corporation.  Kimball  v. 
Success  Mining  Co,,  78. 

10.  Fraud — Evidence.  In  an  action  on  notes  and  to  foreclose  a 
trust  deed  given  for  money  advanced  and  for  services,  to 
employees  and  officers  of  a  corporation,  evidence  held  insuffi- 
cient to  show  fraud  on  the  part  of  the  payees.  Niles  v.  United 
States  Ozocerite  Co,,  367. 

COURTS. 

1.  Jurisdiction  to  Be  Shown  by  Record— Fiuno  of  Ck)MPLAiNT 
AND  Summons — Sufficiency.  It  is  sufficient  if  the  complaint, 
summons,  and  proof  of  service  were  in  fact  filed  with  the 
clerk  within  the  time  required,  though  it  affirmatively  app^red 
from  the  record  (hat  such  acts  were  not  done.  West  Mountain 
Lime  d  Stone  Co,  v.  Danley,  218. 

2.  Jurisdiction.  A  court  is  an  agency  of  the  state  by  means  of 
which  Justice  Is  administered,  and  it  may  not  exceed  the  powers 
vested  in  it  for  the  sole  reason  that  in  its  Judgment  it  is 
necessary  to  exercise  the  power  in  the  administration  of  Justice. 
State  V,  Ogden  Rapid  Transit  Co.,  242. 

3.  Supreme  CJourt — Jurisdiction — Control  Over  Lower  Court 
Proceedings.  Where  a  city  court  Judge  refused  to  require  his 
clerk  to  enter  Judgment  by  default,  the  Supreme  Court  by 
mandamus  could  compel  the  clerk  to  perform  such  duty,  and 
would  itself  do  what  the  city  court  Judge  should  have  done. 
Utah  Ass'n  of  Credit  Men  v,  Bowmun,    326. 

4.  Jurisdiction — Determination.  A  court  cannot  divest  itself  of 
Jurisdiction  by  erroneous  decision  that  it  has  no  Jurisdiction. 
H.  L,  Oriffln  Co.  v,  Howell,  367. 

6.  SuPREBiE  Court — Certiorari — Constitutional  Provision.  Under 
Comp.  Laws  1907,  section  3630,  and  Const,  art.  8,  section  4, 
held,  that  the  Supreme  Court,  and  not  a  Justice  thereof,  is 
authorized  to  issue  writs  of  certiorari.  Robinson  v.  District 
Court  of  Second  Judicial  Dist.,  379. 

CRIMINAL  LAW. 

1.  EVIDENCE— Res  Gestae.  Exclamation  or  statement  of  deceased 
held  part  of  the  res  gestae.    State  v,  Vance,  1. 

2.  Same  —  Declaration  of  Deceased  in  Defendant's  Presence. 
A  declaration  of  deceased  within  the  hearing  of  defendant  held 
to  be  in  his  presence  as  regards  admissibility.    State  v.  Vance,  1. 
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3.  ExpEBT  Testimony — Meianb  ob  Cause  of  Death.  Under  the 
facts,  held  expert  testimony  that  death  was  caused  by  co-operate 
ing  causes  could  not  be  ignored.    State  v.  Vance,  1. 

4.  Evidence — Testimony  Taken  at  Preuminaby  Heabing.  That 
witness  was  a  non-resident  of  and  absent  from  the  state  held, 
under  Comp.  Laws  1907»  section  4513,  subd.  4,  to  authorize 
admission  of  his  testimony  taken  at  preliminary  hearing.  State 
V,  Vance,  1. 

6.  Reception  of  Etidencei — Right  to  be  Confbonted  with  Wn*- 
NESscs.  Comp.  Laws  1907,  section  4513,  subd.  4,  authorizing 
admission  in  evidence  of  testimony  of  an  absent  witness  taken 
at  preliminary  hearing,  held  not  to  violate  defendant's  right  to 
be  confronted  with  witnesses.    State  v,  Vance,  1. 

6.  Tbial — ^Amending  Stenogbapheb's  Cebtificate.  Stenographer's 
certificate  as  to  testimony  at  preliminary  hearing  required  by 
Comp.  Laws  1907,  section  4670,  may  be  amended  at  trial.  State 
V.  Vance,  1. 

7.  Testimony  at  Pbeuminaby  Heabing — ^Pujng  Obiginai.  Notes- 
Statutes.  Comp.  Laws  1907,  section  4670,  so  far  as  requiring 
the  stenographer  to  file  in  the  district  in  a  certain  time  his 
original  notes  of  testimony  at  preliminary  hearing,  held  merely 
directory.    State  v,  Vance,  1. 

8.  Accomplice's  Testimony — Cobbobobation.  Statement  of  evi- 
dence necessary  under  Comp.  Laws  1907,  section  4862,  to  con- 
stitute  corroboration  of  testimony  of  an*  accomplice.  Sate  v. 
Lav,  143. 

9.  Same.  Evidence  held  insufficient  under  Comp.  Laws  1907,  sec- 
tion 4862,  to  constitute  corroboration  of  an  accomplice's  testi- 
mony.   State  V,  Lay,  143. 

10.  Same.  Opportunity  to  commit  the  crime,  even  if  it  were  snfB- 
cient  to  constitute  corroboration  of  an  accomplice's  testimony, 
held  not  shown  on  prosecution  for  adultery.  State  v.  Lay, 
143. 

11  Evidence — Admissions.  An  affidavit  signed  by  prosecutrix  held 
admissible  in  evidence  to  show  certain  admissions  by  accused. 
State  V,  Oreene,  389. 

12.  Appeal  —  Review  —  Habmless  Ebbob.  Where  there  was  suffi- 
cient competent  evidence  to  show  that  a  witness  at  a  former 
trial  was  beyond  the  Jurisdiction  of  the  court,  whether  other 
evidence  bearing  on  such  fact  was  properly  received  was  im- 
material.   State  V.  Oreene,  389. 

13.  Right  to  Confbont  Witnesses — Statutes — CoNSTrruTioNALrrr. 
Comp.  Laws  1907,  section  5013,  authorizing  the  admission  of 
testimony  taken  at  a  former  trial,  where  the  witness  is  dead 
or  beyond  the  Jurisdiction  of  the  court,  etc.,  does  not  conflict 
with  Const,  art.  1,  section  12,  giving  accused  the  right  to  be 
confronted  by  witnesses  against  him.    State  v.  Oreene,  389. 

14.  Venue — Evidence.  The  venue  may  be  inferred  from  circumstan' 
tial  evidence  as  well  as  proved  by  direct  evidence.  State  v. 
Oreene,  389. 
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15.  Admissions — ^Voluntary  Chabactis.  Evidence  held  to  show 
that  certain  admissions  by  accused  were  voluntarily  made. 
State  V,  Greene,  389. 

16.  Evidence — Part  op  Conversation.  Certain  evidence  held  com- 
petent as  a  part  of  a  single  transaction.    State  v,  Greene,  389. 

17.  Trial — ^Election  Between  Offenses — Instructions.  In  a 
prosecution  for'  adultery,  a  charge  held  not  objectionable  as 
leading  the  Jury  to  believe  that  there  was  evidence  of  other 
offenses  similar  to  the  one  charged,  and  that  they  were  at 
liberty  to  convict  accused  of  any  one  of  them.    State  v,  Greene, 


CROSSINGS.    See  "Railroads." 
DISMISSAL  AND  NONSUIT. 

1.  Grounds — Commencement  of  Suit — Statutory  Requirements. 
Under  Comp.  Laws  1907,  section  2946,  construed  in  view  of 
section  2489,  held,  that  the  action  should  not  be  dismissed  upon 
the  sole  ground  that  a  copy  of  the  complaint  was  not  served 
nor  deposited  for  defendant.  West  Mountain  Lime  d  Stone 
Co,  v.  Danley,  218. 

2.  Same — Filing  Complaint — Effect  of  Failure.  PlaintifT's  fail- 
ure to  deposit  a  copy  of  the  complaint  with  the  clerk  for  defend* 
ant  is  not  Jurisdictional,  but  a  mere  irregularity.  West  Moun- 
tain Lime  d  Stone  Co.  v.  Danley,  218. 

3.  Same — Compi-aint — Service  on  Defendant — Curing  Defects. 
Under  Comp.  Laws  1907,  section  3229.  where  the  complaint  was 
not  served  on  defendant  nor  deposited  within  the  time  required 
by  section  2946,  held,  that  the  court  should  have  permitted 
plaintifTs  attorney  to  deposit  a  copy  of  the  complaint  to  supply 
such  omission  upon  discovering  the  mistake  causing  it.  West 
Mountain  Lime  d  Stone  Co.  v.  Danley,  218. 

4.  Same? — Depositing  Copy  of  Complaint — Curing  Defect.  In  an 
action  to  establish  an  adverse  mining  claim  under  Comp.  Laws 
1907,  section  3005,  held,  that  the  court  should  have  relieved 
against  plaintiff's  omission  to  serve  or  deposit  a  copy  of  the 
complaint  within  the  time  required  by  section  2946.  West 
Mountain  Lime  d  Stone  Co.  v.  Danley,  218. 

ELECTIONS.     See  "Counties." 

EMINENT  DOMAIN. 

1.  Subjects  of  Compensation — Injuries  to  Property — Smoke  and 
Vibration.  Except  under  Const,  art.  1,  section  22,  no  action 
would  lie  for  injuries  to  real  estate  by  the  Jar,  etc.,  of  passing 
trains,  in  the  absence  of  negligence.  O'Neill  v.  San  Pedro,  L. 
A.  d  8.  L.  R.  Co.,  475. 

2.  Same — Damages — Evidence.  In  an  action  for  damages  to  real 
estate  by  the  Jar,  etc.,  of  passing  trains,  certain  evidence  held 
admissible.    O'Neill  v.  San  Pedro,  L.  A.  d  S.  L.  R.  Co.,  475. 

3.  Same.  In  an  action  for  damages  to  real  estate  by  the  Jar,  etc., 
of  passing  trains,  damages  from  negligent  operation  held  not 
recoverable.    O'Neill  v.  San  Pedro,  L.  A.  d  S,  L,  R.  Co.,  475. 
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EVIDENCE.     See,  also,  "Criminal  Law." 

1.  Pabol  Evidence — Incx)mplete  Agreement.  Where  a  preliminary 
written  agreement  recites  that  a  formal  agreement  is  to  be  pre- 
pared, there  is  no  complete  contract  and  the  real  intention  of  the 
parties  will  govern  and  must  be  ascertained  from  what  was  said 
and  done  immediately  preceding  the  preparation  of  the  prelim- 
inary memorandum.    Halverson  v.  Walker,  264. 

2.  Same — Consideration  of  Contract.  Where  the  consideration  of 
a  contract  of  sale  is  expressed  in  a  written  memorandum  of  the 
sale,  parol  evidence  that  a  different  and  greater  consideration 
was  actually  agreed  on  is  inadmissible.  Halverson  v.  Walker, 
264. 

S.  Same — Ambiguitt.  Where  the  language  of  a  written  agreement 
is  ambiguous,  the  circumstances  surrounding  and  affecting  the 
parties  and  the  subject-matter  of  the  agreement  may  be  inquired 
into.    Halverson  v.  Walker,  264. 

4.  Admissions — Effect.  A  contractor's  voluntary  admission  that 
materials  used  by  a  subcontractor  was  in  accordance  with  the 
contract  was  sufficient  to  Justify  a  finding  to  that  effect.  Midgley 
V,  Campbell  Bldg,  Co,,  293. 

5.  Parol  Evidence — Varying  Written  Instrument.  Where  a  writ- 
ten contract  between  a  contractor  and  a  subcontractor  contained 
no  requirements  as  to  the  use  of  any  certain  manufacturer's 
material,  parol  evidence  of  previous  understandings  in  that 
respect  was  not  admissible.    Midgley  v.  Campbell  Bldg.  Co.,  293. 

6.  Secretary  of  the  Interior — Performance  of  Duty — Presump- 
tion. Where,  in  a  suit,  it  appeared  that  the  Secretary  of  the 
Interior  had  approved  the  articles  of  incorporation,  maps,  etc, 
of  a  railroad  company  filed  according  to  Act  Cong.  March  3, 
1875.  c.  152,  18  Stat.  482  (U.  S.  Comp.  St.  1901,  p.  1568),  the 
appellate  court  will  presume  on  appeal  that  such  approval  was 
duly  noted  upon  the  plats  as  the  act  required,  in  the  absence 
of  a  showing  to  the  contrary.  Rio  Grande  Western  Ry,  Co.  v. 
Stringham,  113. 

7.  Presumptions — Fair  Dealing.  An  explanation  of  a  transaction 
which  is  consistent  with  good  faith  will  be  adopted,  rather  than 
one  involving  fraud,  where  the  transaction  is  explainable  upon 
either  theory.  Utah  Nat.  Bank  of  Salt  Lake  City  v.  Nelson, 
169. 

8.  Burden  of  Proof.  The  burden  of  proof  to  establish  facts,  as 
distinguished  from  the  burden  of  first  proceeding  in  a  trial 
does  not  shift  and  is  unaffected  by  the  evidence  as  the  trial 
proceeds.    Leavitt  v.  Thurston,  351. 

EXEMPTIONS. 

Extraterritorial  Effect  of  Statutes.     Exemption  laws  of  a  state 
have  no  extraterritorial  effect.    Bristol  v.  Brent,  58. 

FRAUD.     See,  also,  "Partnership." 

Presumptions.  A  court  of  equity  cannot  presume  that  cor- 
porate oflicers  were  guilty  of  fraud  as  to  a  matter  capable  of 
explanation.    Niles  v.  United  States  Ozocerite  Co.,  367. 
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GARNISHMENT. 

1.  Debts  Attachable.  A  debt  that  may  be  enforced  In  any  Juris- 
diction by  a  person  against  his  debtor  may  also  by  a  creditor 
of  such  person  be  attached  by  garnishment  in  any  Jurisdiction 
where  the  debtor  of  such  person  may  be  found  and  served  with 
process.     Bristol  t».  Brent^  58. 

2.  Waiveb  of  Personal  Jubisdiction  of  Garnishee — Effect  on  De- 
fendant. Waiver  by  a  garnishee  of  the  question  of  personal 
Jurisdiction  by  voluntarily  appearing  in  the  action  does  not 
operate  as  a  waiver  of  defendant's  rights  in  so  far  as  jurisdiction 
over  his  property,  the  debt,  is  concerned.    Bristol  v.  B^rent,  58. 

3.  Pleading.  Duty  of  a  garnishee  as  to  answering  In  view  of 
Comp.  Laws  1907,  sees.  3095,  3099,  stated.    Bristol  v.  Brent,  58. 

GOOD  WILL. 

1.  Definition.  The  good  will  of  a  business  Is  the  probability  that 
old  customers  will  resort  to  the  old  place.    Halverson  v.  Walker, 


2.  Sale  of — Construction  of  Contract — Evidence.  A  contract  for 
the  sale  of  a  half  interest  in  a  barber  shop,  including  fixtures 
and  the  lease  of  the  building,  held,  under  the  evidence,  to 
include  the  good  will  of  the  business.  Halverson  v.  Walker, 
264. 

GUARANTY. 

1.  Nature  of  Ltabilitt  of  Surety.  A  guaranty  to  pay  the  note 
of  a  third  person  may  be  enforced  by  any  one  entitled  to 
collect  the  note.    First  Nat.  Bank  v.  Taylor,  616. 

2.  Same — Cause  of  Action.  Where  a  cause  of  action  has  accrued 
upon  a  guaranty,  it  may  be  assigned.  First  Nat.  Bank  v.  Taylor, 
616. 

3.  Valtoitt — CoNSTOEBATioN.  An  extension  of  time  is  sufficient 
consideration  to  support  a  guaranty  to  pay  the  note  of  another. 
First  Nat.  Bank  v.  Taylor,  516. 

4.  Instructions — Applicability  to  Evidence.  In  an  action  on  a 
contract  of  guaranty,  an  instruction  held  not  based  uDon  the 
issues  raised  by  the  pleading.    First  Nat.  Bank  v.  Taylor,  516. 

6.  Remedies  of  Creditors — Issues.  In  an  action  on  a  contract  of 
guaranty,  held,  that  the  true  consideration  of  the  contract  could 
not  be  shown  under  the  pleadings.  First  Nat.  Bank  v.  Taylor, 
616. 

HABEAS  CORPUS. 

1.  Questions  Reviewable — ^Validitt  of  Commitment  to  Prison. 
Under  Comp.  Laws  1907,  sec.  1088,  the  court  on  habeas  corpus 
for  a  discharge  from  imprisonment  held  required  to  determine 
the  validity  of  a  commitment  under  a  life  sentence,  and  thereby 
enable  him  to  apply  for  a  reduction  of  a  sentence  under  another 
crime,  as  authorized  by  section  1686x13.    Connors  v.  Pratt,  258. 
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2.  Conditional  Dischaboe.  The  court  in  habeas  corpu*  held  re- 
quired to  remand  petitioner  to  custody  under  a  valid  sentence, 
and  to  conditionally  diacharge  Mm  from  an  invalid  sentence. 
Connors  v.  Pratt,  258. 

HOMICIDE. 

1.  Indictment — ^Variance — Means  or  Cause  or  Death.  Under  an 
indictment  charging  death  to  have  been  caused  by  co-operating 
causes,  held^  there  can  be  no  conviction  on  evidence  that  it  was 
caused  by  one  of  them  singly.    State  v.  Vance,  1. 

2.  Same — ^Evidence  —  Dying  Deculrations.  Dying  declarations, 
both  written  and  oral,  held  admissible.    State  v.  Vance,  1. 

HUSBAND  AND  WIFE. 

GuARANTT — ^Rbqihsites  AND  Vaxjditt — ^NoTiCE  TO  PRINCIPAL.  Where 
a  wife  guaranteed  certain  notes  of  her  husband,  the  fftct  that 
he  was  ignorant  of  her  action  does  not  invalidate  the  contract 
First  Nat.  Bank  v.  Taylor,  516. 

INDICTMENT  AND   INFORMATION. 

1.  Election  Between  Charges — Means  or  Cause  of  Death.  A 
count  of  an  indictment  for  murder  held  to  charge  but  one  means 
or  cause  of  death,  the  combined  effect  of  two  transactions,  so 
that  the  state  cannot  be  required  to  elect.    State  v,  Vance,  1. 

2.  Invalid  Information — Conviction — EJffect.  A  conviction  based 
on  an  information  signed  by  the  district  attorney,  pursuant  to 
Laws  1899,  c  66,  is  of  no  force.    Connors  v.  Pratt,  258. 

3.  Issues,  Proof  and  Variance — Time  of  Offense.  Where  time  is 
not  an  essential  ingredient  of  the  offense,  the  state  may  prove 
the  offense  and  the  transaction  out  of  which  it  arose  at  a  time 
within  the  statutory  period  of  limitations.  State  v.  Oreene, 
389. 

INSURANCE. 

1.  Actions — ^Evidence — ^F^ndinos.  Evidence  in  an  action  on  a  policy 
of  fire  insurance  held  insufficient  to  support  findings  favorable 
to  plaintiff.    Evans  v.  Olens  Falls  Ins,  Co.,  461. 

2.  Termination  of  Policy — Mistake — ^Estoppel.  An  insurer  held 
not  estopped  from  showing  that  an  indorsement  on  the  policy 
was  made  by  mistake,  and  without  intention  to  extend  the 
term  of  insurance.    Evans  v,  Olens  Falls  Ins.  Co.,  461. 

3.  Action  on  Policy — Evidence — Burden  of  Proof.  Plaintiff  in  an 
action  on  a  fire  insurance  policy  held  not  to  have  sustained  the 
burden  of  proof.    Evans  v.  Glens  Falls  Ins.  Co.,  461. 

4.  Accident  Insurance — Non-payment  of  Premiums — ^Waiver.  An 
insurer  held  authorized  to  waive  prompt  payment  of  premiumB, 
Loftis  V.  Pacific  Mut.  Life  Ins.  Co.  of  California,  532. 

5.  Same.  That  insurer  ignored  defaults  by  others  held  a  circum- 
stance from  which  it  may  be  inferred  that  it  intended  to  treat 
all  defaults  in  the  same  way.  Loftis  v.  Pacific  Mut.  Life  Ins. 
Co.  of  California,  532. 
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6.  FoBFETTUBB — ^Waitee — PowEBS  OF  AGENTS.  A  walver  of  forfeiture 
of  a  policy  for  non-payment  of  premiums  may  be  made  by  the* 
agent  of  insurer.  Loftis  v.  Pacific  Mut.  Life  Im,  Co,  of  Calir 
forniOy  632. 

7.  Same.  An  agent  of  an  insurance  company  held  to  possess  im* 
plied  authority  to  waive  forfeiture  for  non-payment  of  pre- 
miums.   Loftia  V,  Pacific  Mut.  Life  Ins.  Co.  of  California,  532. 

8.  FOBFEITUBB    FOB    NON-PAYMENT    OF    PREMIUMS — ^WaIVEB.      ActS    Of 

insurer  held  evidence  indicating  an  election  to  waive  the  for- 
feiture for  non-payment  of  premiums.  Loftia  v.  Pacific  Mut.  Life 
Ins.  Co,  of  California,  632. 

9.  Same.  An  act  of  insurer  or  its  authorized  agent  held  a  waiver 
of  forfeiture  of  a  policy  for  non-payment  of  an  installment  of 
the  premium.  Loftia  v.  Pacific  Mut.  Life  Ins.  Co.  of  California,. 
632. 

10.  Accident  Insttbance — Waiveb  of  FObfeitubb — Evidence.  On  the 
issue  whether  insurer  waived  forfeiture  for  non-payment  of  in- 
stallments of  the  premium,  certain  evidence  held  competent. 
Loftis  V.  Pacific  Mut.  Life  Ins.  Co.  of  California,  632. 

11.  Non-payment  of  Pbemiums — Waiver.  In  an  action  on  an  acci- 
dent policy,  evidence  held  to  support  a  finding  that  insurer 
waived  forfeiture  for  non-payment  of  installments  of  the  pre- 
mium.   Loftis  V.  Pacific  Mut.  Life  Ins.  Co.  of  California,  632. 

INSANB  PERSONS. 

OuABDiANSHip — Pbobate  Pboceedingsi — ^NECESSITY  OF  FINDING.  Under 
Comp.  Laws  1907,  sees.  3168,  3169,  4041,  4042  where  a  proceed- 
ing was  brought  by  a  son  to  have  his  father  declared  incom- 
petent, which  he  denied,  findings  of  fact  were  essential  to  sup* 
port  a  Judgment  granting  the  petition.    In  re  Manning,  281. 

INTOXICATING  LIQUORS. 

1.  Licenses — Mandamus  to  Compel  Issuance.  Under  Comp.  Law»- 
1907,  sees.  1242-1246,  county  commissioners  held  not  bound  tO' 
issue  liquor  license  to  every  one  applying  for  it  in  conformity 
with  statute,  though  the  applicant  possess  all  the  qualifications 
required.    Smyth  v.  Butters,  151. 

2.  Same.  Under  Comp.  Laws  1907,  sec.  3641,  an  applicant  for 
liquor  license,  to  entitle  him  to  mandamus  to  compel  issuance 
of  the  license,  held  required  to  show  that  the  granting  of  the 
license  was  specifically  enjoined  by  law  or  that  the  refusal 
of  the  license  unlawfully  precluded  him  from  the  enjoyment  of 
a  right    Smyth  v.  Butters,  151. 

8.  Same.  An  applicant  for  a  liquor  license  Jield  not  entitled  to* 
mandamus  to  compel  its  issuance  where  the  county  commis- 
sioners acted  on  and  refused  the  application.  Smyth  v.  Butters,. 
151. 

4.  Same.  Answer  held  to  state  a  complete  defense  to  complaint 
for  mandamus  to  compel  issuance  of  liquor  license.  Smyth  v^ 
Butters,  161. 
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5.  Same.  In  proceedings  for  mandamus  to  compel  the  Issuance 
of  a  liquor  license,  order  for  Judgment  on  pleadings  Tield  incon- 
sistent with  Judgment  requiring  county  commissioners  to  act 
on  application  for  license.    Smyth  v.  Butters,  151. 

JOINT  ADVENTURES. 

1.  Construction  of  Contract — Rights  or  Parties.  A  corn  tract 
whereby  several  persons  unite  in  the  purchase  and  sale  of  stock 
construed  and  held  to  give  the  managers  the  option  to  sell 
the  stock  of  a  defaulting  member,  or  to  carry  It  and  hold  him 
liable  to  pay  the  amount  required.    McMillan  v.  Whitley,  452. 

2.  Same.  An  arrangement  held  to  create  the  relation  of  stock- 
brokers purchasing  stock  on  the  order  of  a  customer,  and  on 
a  broker's  margin.    McMillan  v,  Whitley,  452. 

JUDGES. 

Duties — ^Exercise — Manner.  A  Judge  has  no  duty  to  perform  with 
reference  to  a  case  filed  in  the  court  until  a  party,  or  some 
one  interested  therein,  invokes  his  Judgment  in  some  legal 
manner.     Utah  Assn.  of  Credit  Men  v.  Bowman,  326. 

JUDGMENT. 

"Default" — ^Admissions.  "Default"  defined.  Utah  Assn,  of  Credit 
Men  V.  Botpman,  326. 

JUSTICES  OF  THE  PEACE. 

1.  AppEAii — Limitations — ^Waiver.  Notice  of  a  Justice's  Judgment 
under  Comp.  Laws  1907,  sec.  3744,  held  waived  as  affecting  the 
time  for  appealing.    State  v.  First  Judicial  Dist.  Court,  138. 

2.  Appeal — Nature.  A  stated  statutory  provision  held  not  to  make 
a  general  appeal  from  justice  court  a  mere  proceeding  to  correct 
errors.    H.  L.  Griffin  Co.  v.  Howell,  357. 

LANDLORD  AND  TENANT. 

1.  Covenants  and  Agreement  to  Pay  Rent — Covenant  to  Support. 
Lessee  agreeing  to  pay  a  specified  and  reserved  monthly  rent 
and  to  furnish  room  and  board  to  the  lessor  held  not  liable 
after  the  lessor's  death  for  any  excess  in  the  rental  value  over 
the  rent  reserved.    In  re  Shearn's  Estate,  492. 

2.  Terms  for  Years  —  Assignability  —  Covenants  for  Support. 
Covenants  for  support  are  personal  and  unassignable  without 
the  express  consent  of  the  beneficiary.  In  re  Shearn's  Estate, 
492. 

3.  Actions — ^Agreement  to  Support — Amount  of  Recovery.  Where 
a  lessee  refuses  or  neglects  to  support  the  lessor  according  to  an 
agreement  in  the  lease,  the  lessor  may  recover  the  money  value 
of  such  support.     In  re  Shearn's  Estate,  492. 

"LAST  CLEAR  CHANCE."  See,  "Negligence"  and  "Master  AJfD 
Servant." 
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LIMITATION  OF  ACTIONS. 

1.  Actions  Founded  on  "Written  Instruments."  An  action  held 
founded  on  a  written  instrument  within  Comp.  Laws  1907,  sec. 
2875,  subd.  2.     McMillan  v.  Whitley,  452. 

2.  Injuries  to  Real  Property — "Trespass" — Statute — Construc- 
tion. The  period  of  limitations  for  injuries  to  real  property 
by  the  Jar,  etc.,  of  passing  trains,  held  not  the  three  years 
provided  by  Comp.  Laws  1907,  sec.  2877,  subd.  2,  for  actions 
for  trespass,  but  four  years  under  section  2883,  relating  to 
actions  not  otherwise  provided  for.  O^Neill  v.  Ban  Pedro,  L.  A, 
d  8.  L.  R,  Co.,  475. 

MANDAMUS. 

1.  Determination  of  Issues  and  Questions — Dismissal.  Where 
the  judgment  of  a  district  court  rendered  to  an  alternative  writ 
of  mandate  is  thereafter  appealed,  and  on  appeal  vacated  with 
directions,  the  mandamus  proceeding  will  be  dismissed.  Salt 
Lake  Inv,  Co.  v.  Fox,  309. 

2.  Mandamus  to  District  Court — Costs  Against  Defending  Party. 
Where  the  action  of  a  district  court  against  which  an  alterna- 
tive writ  of  mandamus  has  issued  requiring  it  to  make  findings 
and  to  render  judgment  in  a  cause  has  been  Induced  and 
defended  by  a  party  to  the  cause,  the  costs  on  dismissal,  because 
no  longer  needed,  will  be  taxed  to  such  party.  Salt  Lake  Inv. 
Co.  V.  Fox,  309. 

3.  Regulation — Discrimination.  Where  the  duty  of  a  carrier  to 
receive  a  particular  person  at  a  particular  place  is  clear,  the 
courts  may  by  mandamus  compel  the  carrier  to  discharge  the 
duty.    State  v.  Ogden  Rapid  Transit  Co.,  242. 

4.  Same.  The  court  may  by  mandamus  prevent  discrimination 
by  a  carrier  as  to  entering  or  alighting  from  Its  cars.  State 
V.  Ogden  Rapid  Transit  Co.,  242. 

5.  Performance  of  Common-law  Duty.  Where  the  common  law 
Imposes  on  a  person  a  duty,  and  the  right  of  another  to  require 
performance  thereof  is  clear  and  reasonably  free  from  doubt, 
mandamus  lies  to  compel  such  person  to  discharge  that  duty. 
State  V.  Ogden  Rapid  Transit  Co.,  242. 

6.  Purposes  of  Relief — Acts  of  Pltjlic  Officers — Discretionary 
Acts.  The  action  of  a  public  officer  which  requires  the  exercise 
of  discretion  will  not  be  reviewed  by  mandamus,  unless  he  is 
guilty  of  a  willful  disregard  of  duty.    State  v.  Morehouse,  234. 

7.  Subjects  of  Relief — Acts  of  Public  Boards — School  Trustees. 
The  discretion  of  the  trustees  of  a  school  district,  under  Comp. 
Laws,  1907,  sees.  1816,  1824,  1825,  will  not  be  interfered  with 
by  mandamus  to  compel  them  to  hold  a  term  of  school  in  a 
certain  division  of  a  district.     State  v.  Morehouse,  234. 

8.  Purposes  of  Relief — Performance  of  Official  Duty.  To  au- 
thorize a  writ  of  mandamus  against  a  public  officer,  relator 
must  show  a  clear  right  to  the  performance  of  the  act  with 
the  corresponding  duty  upon  the  officer  to  perform  it  State  v, 
Morehouse,  234. 
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9.  Action  Against  Officeb — Dibcbbtion.  An  officer  may  be  coerced 
to  perform  an  act  by  mandamus,  though  it  Is  quoH  judicial 
or  discretionary,  if  the  discretion  is  qualified  and  the  refuBal 
is  capricious,  arbitrary,  or  wrongful.  Utah  A8$n,  of  Credit  Men 
V.   Bowman,   326. 

10.  DuTT  TO  Act — Discretion.  Where  an  officer  is  required  to  act 
on  the  occurrence  of  certain  facts  or  conditions,  and  he  deter- 
mines or  concedes  that  they  exist,  his  duty  to  obey  and  then 
act  is  ministerial,  and  not  discretionary  or  Judicial.  Utah  Azr^, 
of  Credit  Men  v.  Bowman,  326. 

11.  Duties  of  Coukt  Clerk — Failure  to  Perform — Offenses.  Int 
mandamus  proceeding  to  compel  the  clerk  of  a  city  court  to 
enter  a  judgment  by  default  under  Comp.  Laws  1907,  sec.  3179» 
made  applicable  to  city  courts  by  Laws  1901,  c.  109,  sec  28 
(Comp.  Laws  1907,  sec  686x29),  it  was  no  answer  that  the 
judge  of  the  court  had  directed  him  not  to  enter  such  judgment 
Utah  Assn.  of  Credit  Men  v.  Botoman,  326. 

12.  Rulings  Reviewable — ^Dissolution  of  Attachment.  A  ruling 
dissolving  an  attachment  held  not  reviewable  on  application 
for  a  writ  of  mandate.    H.  L.  Oriffin  Co,  v.  Howell,  357. 

13.  Subjscts  of  Relief — ^Judicial  Proceedings.  Mandamus  lies  to 
compel  the  district  court  to  proceed  in  a  case  of  which  it  has 
acquired  jurisdiction  by  a  general  appeal  from  a  munidpSi 
court    H.  L.  Oriffin  Co,  v,  Howell,  357. 

MASTER  AND  SERVANT. 

1.  Injuries  to  Servant — Defect  in  Locomotive— Evidence.  In  an 
action  by  a  brakeman  for  injuries,  evidence  held  insufficient 
to  show  that  the  brakes  on  the  engine  were  defective.  Bunker 
V,  Union  Pac.  R.  Co.,  575. 

2.  Injuries  to  Servant — Instructions — ^Last  Clear  Chance.  In 
an  action  by  a  servant  for  injuries,  an  instruction  on  the  last 
clear  chance  doctrine  held  sufficient.  Bunker  v.  Union  Pac  R, 
Co.,  575. 

3.  Injury  to  Servant — Proximate  Cause.  In  an  action  by  a  brake- 
man  for  injuries  from  falling  from  the  pilot  of  an  engine,  evi- 
dence  held  not  to  warrant  a  finding  that  the  defect  in  the  ap- 
pliances was  the  proximate  cause  of  the  injury.  Bunker  v. 
Union  Pac,  R.  Co.,  575. 

4.  Same — Contributory  Negligence.  Where  plaintift  violated  t 
rule  of  the  master  in  riding  on  the  pilot  of  an  engine,  be 
cannot  recover  for  injuries  resulting  therefrom.  Bunker  f. 
Union  Pac  R.  Co.,  575. 

6.  Same.  A  brakeman  who,  without  necessity,  rode  on  the  pilot 
of  the  engine,  Jield  guilty  of  contributory  negligence.  Bunker  v. 
Union  Pac.  R.  Co.,  575. 

.6.  Same.  The  master  Is  not  required  to  obviate  every  injury  that 
might  result  from  extraordinary  emergencies  brought  about  by 
^e  violation  of  his  rules.    Bunker  v.  Union  Pac  R,  Co.,  575. 

"7.  Injuries  to  Servant — Appliances — Duty  to  Master.  The  mas- 
ter's duty  in  respect  to  appliances  for  his  servants  is  satlifled. 
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where  he  provides  appliances  that  are  reasonahly  suitable  and 
in  such  condition  that  his  servants  can,  with  reasonable  safety 
to  themselves,  perform  the  duties  required  of  them.  Bunker  v. 
Union  Pac.  R,  Co,,  675. 

8.  Duty  to  Servant — Injury  to  Servant.  As  to  a  brakeman  rid- 
ing on  the  pilot  of  an  engine,  the  employer  held  to  owe  him  no 
higher  duty  than  it  owes  to  a  trespasser.  Bunker  v.  Union 
Pac.  R.  Co.,  575. 

MUNICIPAL    CORPORATIONS. 

1.  Officers — Compensations.  A  city  marshal  held  entitled  to 
certain  compensations.  Comp.  Laws  1907,  sec.  225.  Peterson  v. 
Bfinson,  286. 

2.  Special  Assessments  —  Property  Exempt  —  Statutes.  Under 
Comp.  Laws  1907,  sec.  1933,  property  owned  by  the  board  of 
education  held  exempt  from  local  assessment  or  special  taxa- 
tion for  the  construction  of  a  public  sewer.  State  v.  McOonagle, 
277. 

NEGLIGENCE.     See  "Master  and  Servant;"  "Carriers." 

NEGOTIABLE  INSTRUMENTS.     See  "Bnxs  and  Notes." 

NEW  TRIAL. 

1.  Denial  of  Motion — Rehearing.  The  district  court  held  not  to 
possess  inherent  power  to  grant  rehearing  in  cases  pending 
before  it  on  appeal  from  inferior  court.    Luke  v.  Coleman,  383. 

2.  Newly  Discovered  Evidence — Diligence.  To  entitle  one  to  new 
trial  for  newly  discovered  evidence,  held  diligence  to  produce  it 
at  the  trial  must  be  shown.  Hydraulic  Cement  Block  Co.  v. 
Christenaen,  525. 

OFFICERS. 

1.  De  Facto.  A  city  marshal  held  a  de  facto  officer.  Comp.  Laws 
1907,  sec.  213,  as  amended  by  Laws  1909,  c.  107.  Peterson  v. 
Benson,  286. 

2.  Same — Compensation.  An  actual  incumbent  of  a  public  office, 
who  is  an  officer  de  facto,  is  entitled  to  the  compensations  at- 
tached to  the  office;  there  being  no  adverse  contestant  or  de  jure 
officer.    Peterson  v.  Benson,  286. 

PARTNERSHIP. 

1.  Sale  of  Interest,  Fraud — Evidence— Weight.  Evidence  in  an 
action  for  partnership  accounting  held  to  show  that  plaintiff 
was  induced  to  transfer  his  interest  to  defendant  through  the 
latter's  misrepresentation  as  to  the  value  of  the  ];>artner8hip 
property.     Xelson  v.  Matsch,  122. 

2.  Fiduciary  Relation.  Partners  stand  in  a  fiduciary  relation  to 
each  other,  and  each  must  use  the  utmost  good  faith  towards 
his  associates  in  all  partnership  business,  and,  where  one  partner 
by  false  representations  obtains  an  undue  advantage  over  an- 
other  in  a  partnership  transaction,  equity  will  grant  the  de- 
frauded party  relief.    Nelson  v.  Matsch,  122. 
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PLEADING. 

1.  Amendment — Failube  to  Subscbibe  Complaint.  If  a  pleading  is 
not  subscribed  as  required  by  Comp.  Laws  1907,  sec.  2983,  the 
court  will,  on  objection,  permit  the  party  to  cure  the  defects 
by  subscribing  It.  West  Mountain  Lime  d  Stone  Co.  v.  Danley, 
218. 

2.  Complaint — Signatubk  Necessaby.  Comp.  Laws  1907,  sec.  2983, 
requiring  every  complaint  to  be  subscribed  by  the  party  or  his 
attorney,  and  providing  that,  when  a  corporation  is  a  party, 
the  verification  may  be  made  by  any  officer  thereof,  If  the  com- 
plaint be  verified,  is  sufficiently  complied  with  if  the  complaint 
be  verified  by  an  officer  of  the  corporation,  and  such  verification 
be  signed.    West  Mountain  lAme  d  Stone  Co.  v.  Danley,  218. 

3.  Objection — Waiver.  The  failure  to  subscribe  a  pleading  such 
as  the  complaint,  as  required  by  Comp.  Laws  1907,  sec.  2983, 
is  waived  If  timely  objection  be  not  taken  thereto.  West  Moun- 
tain Lime  &  Stone  Co.  v.  Danley,  218. 

PROCESS. 

Retubn — Presumption  op  Verity — Amendment.  Since  the  presump- 
tion that  the  return  or  proof  of  service  speaks  the  truth  as  to 
the  time  and  manner  of  service  is  not  conclusive,  it  may  be 
amended  to  conform  to  the  facts.  West  Mountain  Lime  d  Stone 
Co.  V.  Danley,  218. 

PUBLIC  LANDS. 

1.  Failure  to  Comply  with  Pre-emption  Laws — Effect.  Where  a 
person  had  occupied  public  lands,  but  failed  to  file  within  three 
months  after  the  land  was  surveyed  his  declaratory  statement 
as  was  required  by  the  pre-emption  laws,  the  land  became  sub- 
ject to  disposition  by  the  United  States  as  before  its  occupancy. 
Rio  Grande  Western  Ry.  Co.  v.  Stringham,  113. 

2.  Statute — To  Whom  it  Applies.  Under  Act  Cong.  March  3.  1875, 
c.  152,  18  Stat.  482  (U.  S.  ComjJ.  St.  1901.  p.  1568),  providing 
that  railroad  companies  may  obtain  the  right  of  way  over  public 
lands  on  filing  articles  of  Incorporation,  maps,  etc.,  with  the 
Secretary  of  the  Interior  within  a  specified  time,  a  railroad  com- 
pany having  built  a  road  prior  to  the  act  may  also  take  ad- 
vantage of  it.    Rio  Grande  Western  Ry.  Co.  v.  Stringham,  113. 

3.  Secretary  of  Interior — Ruling  of — Statute — Effect.  A  ruling 
of  the  Secretary  of  the  Interior  as  to  the  application  of  Act 
Cong.  March  3,  1875,  c.  152,  18  Stat.  482  (U.  S.  Comp.  St.  1901, 
p.  1568),  could  not  be  reviewed  on  appeal  in  a  proceeding  to 
quiet  title.    Rio  Grande  Western  Ry.  Co.  v.  Stringham,  113. 

4.  Same.  Where  a  railroad  company  which  had  constructed  its 
road  over  public  lands  prior  to  the  Act  Cong.  March  3,  1875, 
c.  152,  18  Stat.  482  (U.  S.  Comp.  St.  1901,  p.  1568).  filed  its 
articles  of  incorporation,  maps,  etc.,  after  the  passage  of  the 
act,  their  approval  by  the  Secretary  of  the  Interior  determined 
that  the  act  applied  also  to  companies  having  constructed  roads 
prior  to  the  act.  Rio  Grande  Western  Ry.  Co.  v.  Stringham, 
113. 

5.  Patent — Prior  Grant — Presumptions.  In  the  absence  of  a 
showing  to  the  contrary,  it  will  be  presumed  on  appeal  that  a 
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patent  to  public  lands  was  issued  subject  to  a  railroad  right 
of  way  which  had  been  granted  over  the  land.  Rio  Grande 
Western  Ry.  Co,  v,  Stringham,  113. 

6.  Prior  Grant  of  Right  of  Wat — •Effect  of  Subsequent  Grant. 
Where  the  right  of  way  over  public  lands  had  been  granted  to 
a  railroad  company,  it  could  not  subsequently  be  patented  to 
another.    Rio  Orande  Western  Ry,  Co,  v,  Btringham,  113. 

RAILROADS.    See,  also,  "Carriers." 

1.  Crossing  Accident — Duty  of  Traveler.  Rule  stated  In  regard 
to  duty  of  travelers  attempting  to  cross  railroad  tracks.  Bates 
V,  ^an  Pedro,  L,  A,  d  8,  L,  R,  Co,,  568. 

2.  Same — Question  of  Law.  Where  reasonable  men  cannot  differ 
upon  the  proposition  that,  if  the  traveler  had  looked  or  listened, 
he  must  have  discovered  the  approaching  train  in  time  to  have 
avoided  a  collision,  the  question  of  his  negligence  is  one  of  law. 
Bates  V.  San  Pedro,  L,  A.  d  8,  L,  R,  Co.,  568. 

3.  Duties  to  Establish  Stations — Power  of  Courts.  The  statutes 
do  not  confer  on  the  courts  power  to  determine  whether  a  carrier 
should  or  should  not  establish  and  maintain  a  depot  or  stopping 
place  for  the  reception  and  discharge  of  passengers  or  freight, 
or  either,,  at  any  particular  place  or  places  along  its  line  of 
road.    State  v.  Ogden  Rapid  Transit  Co.,  242. 

4.  Regulation — Depots.  The  Legislature  held  authorized  within 
limits  to  direct  at  what  places  a  carrier  shall  maintain  depots 
or  stopping  places  or  it  may  confer  the  power  to  do  so  on  some 
board,  and  regulations  so  established  can  be  enforced  by  the 
courts.    State  v,  Ogden  Rapid  Transit  Co.,  242. 

5.  Same.  Under  ordinary  circumstances,  no  inherent  power  is 
vested  in  the  courts  to  control  a  carrier  in  its  determination  of 
the  number  of  depots  or  stopping  places  that  it  will  establish 
or  maintain  or  in  the  selection  of  the  places  where  it  will  estab- 
lish and  maintain  them  along  its  line  of  railroad.  State  v. 
Ogden  Rapid  Transit  Co.,  242. 

6.  Duties  to  Stop  to  Receive  and  Discharge  Passengers.  The 
duties  Imposed  on  carriers  by  Comp.  Laws  1907,  sec.  449,  to 
furnish  accommodations  for  passengers  and  freight,  held  to  be 
discharged  by  carriers  at  depots  or  stopping  places  duly  estab- 
lished.   State  V.  Ogden  Rapid  Transit  Co.,  242. 

7.  Train  Service — Discrimination.  Under  Comp.  Laws  1907,  sec. 
445,  and  independent  thereof,  an  interurban  railway  company 
held  not  guilty  of  discrimination.  State  v.  Ogden  Rapid  Transit 
Co.,  242. 

8.  Foreign  Corporations — Service  of  Process.  A  person  held  one 
upon  whom  service  of  process  against  a  foreign  corporation 
could  be  had,  under  Comp.  Laws  1907,  sec.  2948.  Bristol  v. 
Brent,  58. 

REPLEVIN. 

Sufficiency  of  EMdence.  Judgment  for  defendant  in  replevin  held 
unauthorized  on  a  bill  of  sale  not  connected  with  the  title  of 
plaintiff,  shown  to  have  owned  the  property  and  not  shown  to 
have  parted  with  title.  Hydraulic  Cement  Biock  Co,  v.  Christen- 
sen,  525. 
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SALES. 

1.  CoNSTBUCTiow  OF  CONTRACT — Price — ^"BALANCE.'*  Contract  for 
Bale  of  a  half  interest  in  a  barber  shop  construed  in  respect 
to  the  purchase  price  to  be  paid.    Halverson  v.  Walker,  264. 

2.  Same — Evidence.  The  purchase  price  as  stated  in  a  memo- 
randum of  agreement  for  the  sale  of  a  half  interest  in  a  barber 
shop  held,  under  the  evidence,  to  be  the  full  price  that  the  seller 
was  to  receive  for  the  furniture  and  fixtures,  the  lease  of  the 
building,  and  the  good  will  of  the  business.  Halverson  v.  Walker, 
264. 

statutes. 

1.  Amendment — ^VAUDrrr.  Laws  1899,  c.  56,  held  to  violate  Const 
art.  6,  sec.  22,  in  so  far  as  it  authorizes  district  attorneys  to 
sign  and  file  informations  in  criminal  prosecutions,  instead  of 
county  attorneys.    Connors  v,  Pratt,  258. 

2.  Construction — Statutes  in  Pari  Materia.  The  negotiable  in- 
strument act  is  not  in  pari  materia  with  the  statute  relating  to 
mortgage  foreclosure  proceedings  not  relating  to  the  same 
general  subject-matter.  Utah  Nat,  Bank  of  Salt  Lake  City  v. 
Nelson,  169. 

statutes  CITED,  CONSTRUED,  OR  APPLIED. 

Session  Laws,  1896. 
Page  428,  Assessment  of  property  376 

Revised  Statutes,  1898. 
Section  2515,  Assessment  of  property   376 

Compiled  Laws,   1907. 

Section    225,  Compensation  of  city  officers 290 

Section    330,  Corporations,  stock,  transfer  of   93 

Section    449,  Railroads   to   transport   all   freight   and   pas- 
sengers offered 249 

Section    686x17,  City  courts.  Motion  for  new  trial.  Appeal.  385 

Section  1242,  Intoxicating    liquors.      License    necessary 157 

Section  1244,  Same.    Who  may  grant.    Petition.    Bond 157 

Section  1244,  Same.     Rate.     Time  157 

Section  1576,  Negotiable    instruments.      Consideration    pre- 
sumed    177-  185 

Section  1577,  Same.     Consideration   defined    185 

Section  1590,  Same.     Indorsement  qualified    355 

Section  1604,  Same.    Holder  defined 352 

Section  1611,  Same.    Holder  in  due  course  presumed.......  352 

Section  168x13,   Pardons,   State   Board.     Reduction  of  sen- 
tence  for  good   behavior 260 

Section  1816,  Public  Schools.     Trustees  to  maintain,  locate 

or  discontinue  schools  237 

Section  1824,  Same.     Organizing  new  schools 237 

Section  1825,  Same.     Length  of  time  for  holding  school 237 

Section  1933,  School    property   exempt   from    taxation   and 

execution    280 

Section  2489,  Statutes   in    derogation   of   common   law   lib- 
erally construed.     Rules  of  equity  prevail 227 

Section  2621,  Taxes.     Sale  for  delinquency.     Record   487 
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Section  2623,  Same.  Certificate.  Sale  to  county.  Auditor's 
report 487 

Section  2684,  Same.     Payments  under  protest.     Action 379 

Section  2877,  Subd.  2,  Civil  procedure.  Action  for  liability 
created  by  statute.  Trespass,  waste,  fraud,  etc.,  tbree 
years   477 

Section  2883,  Same.  Actions  for  relief  not  provided  for. 
Four  years 480 

Section  2938,  Same.     Action,  how  commenced  226 

Section  2942,  Same.  Summons  must  issue  within  three 
months 227 

Section  2946,  Same.  Complaint  to  be  filed  within  ten  days. 
Copy.    Return.    Fees  224 

Section  2948,  Same.    Summons,  how  served 62-  344 

Section  2955,  Same.    Jurisdiction,  when  acquired  227 

Section  3167,  Same.  Action  tried  by  court  unless  jury  de- 
manded or  case  referred    284 

Section  3168,  Same.  Decision  of  court;  when  filed.  Modifi- 
cation of  findings 284 

Section  3179,  Same.  Failure  to  answer,  etc.,  judgment  by 
default;  verification  of  complaint;  reference;  damages.  329 

Section  3183.  Same.    Judgment   defined 340 

Section  3334,  Same.  Appearance  defined.  After  appearance, 
defendant  entitled  to  notice  446 

Section  3412,  Same.  Witnesses.  Who  may  be.  Jury  ex- 
clusive judges  of  credibility    400 

Section  3413,  Same.  Cannot  be  witnesses.  Mentally  un- 
sound; children  under  ten;  parties  to  transactions  with 
deceased,  or  insane 400 

Section  3414,  Same.  Privileged  communications  and  rights 
of  witnesses    ^^^ 

Section  3511.  Same.  Action  to  determine  adverse  claim 486 

Section  3630,  Same.  Certiorari,  when  and  by  whom  granted.  447 

Section  3641,  Same.  Mandamus.  Jurisdiction.  When  writ 
granted   •  •  •  •  1^6 

Section  3744,  Same.  Justices'  Courts.  Appeal  within  thirty 
days  of  notice  of  entry  of  judgment.  Notice  of  appeal . .  140 

Section  3745,  Same.  Trial  anew  in  district  court.  Practice. 
Amendments   5^* 

Section  3757,  Same.    Justice  to  keep  docket.    Entries 276 

Section  4041.  Probate  code.  Trial  of  issues  of  fact.  Judg- 
ments   and    executions 284 

Section  4042,  Same.  Trial  by  court.  Jury  trial.  Reference..  284 

Section  5012.  Criminal  procedure.  Rules  of  evidence  same 
as  in  civil  cases.     Exception   31 

Section  5013,  Same.  Reported  testimony  used  on  subsequent 
trial,  when ^^'^ 

Section  5015,  Same.  Defendant's  failure  to  testify  not  to 
prejudice  him.     Cross-examination  of  defendant 31 

Session    Laws,    1909. 

Chapter  87,  Appeals    385 

CoNSTrruTioN. 

Article    1,  Section  22,  Private  property  for  public  use 479 

Article    8,  Section    4,  Supreme  Court,  jurisdiction,  terms.  380 
Article  13,  Section  10.  All  property  taxable  where  situated.  375 

STOCK  AND   STOCKHOLDERS.     See  "Cobpobations." 
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STREET  RAILROADS. 

1.  CJONTRIBUTORY  NEGLIGENCE  OF  PeBSON  InJTTBED — CbOSSINO  IN  FRONT 

OP  Appboachino  Car — Duty  to  Use  Senses  and  Faculties.  Acts 
of  person  attempting  to  cross  a  street  car  track  held  to  consti- 
tute contributory  negligence  as  a  matter  of  law.  Pratt  v,  Utah 
lAght  d  Ry,  Co.,  500. 

2.  Actions  fob  Injuries — Questions  fob  Juby — Persons  Cbossino 
Track — Proximate  Caue.  Circumstances  making  it  the  duty  of 
the  court  to  instruct  on  proximate  cause  as  a  matter  of  law 
stated.    Pratt  v,  Utah  Light  d  Ry.  Co.,  500. 

TAXATION. 

1.  Personal  Property — Legal  Assessment — Taxes — Constbuction 
— Statute.  Under  Const.,  art.  13,  sec.  10,  and  Comp.  Laws  1907, 
sec.  ^ol5,  where  a  band  of  sheep  had  at  no  time  during  the 
period  for  which  taxes  were  assessed  been  within  the  territorial 
limits  of  a  city,  they  were  not  taxable  therein.  Murdoch  v.  Mur- 
doch, 373. 

2.  Answer — General  Denial — ^Waiver.  In  an  action  to  recover 
personal  taxes  paid  under  protest,  defendant  held  to  have  waived 
formal  proof  as  to  protest.    Murdoch  v.  Murdoch,  373. 

3.  Payment  Under  Protest — Form.  An  oral  protest  made  under 
Comp.  Laws  1907,  sec.  2684,  at  the  time  of  paying  the  taxes 
to  the  collecting  ofllcer  and  by  him  entered  on  the  record,  is 
sufficient.     Murdoch  v.  Murdoch,  373. 

4.  Certificate  of  Sale — Time  for  Issuance.  Tax  certificate  held 
not  invalid  because  of  delay  in  issuance  (Comp.  Laws  1907, 
sees.  2621,  2623).     Bruno  v.  Madson,  485. 

TRIAL. 

1.  Findings — Conformity  to  Issues.  Findings  outside  the  issues 
and  contrary  to  the  theory  on  which  an  action  is  based  are 
improper.     Kimball  v.  Success  Mining  Co.,  78. 

2.  Same — Duty  to  Make.  On  motion  to  amend  a  return  of  pro- 
cess, held  that  the  court  should  have  made  findings  of  fact. 
West  Mountain  Lime  d  Stone  Co.  v.  Danley,  218. 

3.  Same — CoNCLusrvENEss.  A  finding  that  it  affirmatively  appears 
from  the  record  that  summons  was  not  served  and  the  com- 
plaint was  not  deposited  with  the  clerk  is  not  necessarily  equiva- 
lent to  a  finding  that  such  acts  were  not  done.  West  Mountain 
Lime  d  Stone  Co.  v.  Danley,  218. 

4.  Same — Ultimate  Facts — Conclusions  of  Law.  A  finding 
that  a  note  was  executed  for  a  valuable  consideration  held  a 
finding  of  an  ultimate  fact  and  not  a  conclusion  of  law.  Utah 
Nat.  Banh  of  Salt  Lahe  City  v.  Nelson,  169. 

5.  Same — Equity  Case.  The  parties  held  precluded  from  in- 
sisting after  verdict  that  the  issues  arising  under  the  cross- 
complaint  and  answers  thereto  which  were  submitted  to  the 
Jury  generally  as  an  ordinary  legal  action  be  treated  as  special 
issues  submitted  in  an  equitable  action.    Naylor  v.  Jensen,  310. 
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6.  Questions  for  Jury — Credibility  of  Witnesses — Conclusivb- 
NESS  OF  Testimony.  A  Jury  cannot  arbitrarily  reject  testimony, 
but  need  not  accept  it  when  it  is  rendered  improbable  or  doubt- 
ful by  circumstances.    Leavitt  v.  Thurston,  351. 

7.  Instructions — Cure  of  Error.  In  an  action  for  damages  to  real 
estate  by  the  jar,  etc.,  of  passing  trains,  failure  to  expressly 
charge  on  a  certain  point  held  not  error  In  view  of  the  chai'ge 
given  and  of  the  proceedings  at  the  trial.  O'Neill  v.  San  Pedro, 
L.  A.  d  8.  L.  R.  Co.,  475. 

8.  Same — Requests.  Requested  instructions  being  too  broad  or 
too  restricted,  though  on  proper  subjects  for  charge,  held  re- 
fusal thereof  was  not  error.  Hydraulic  Cement  Block  Co.  v. 
Christensen,  525. 

9.  Same  —  Issues.  The  action  of  defendant's  counsel  in  bring- 
ing out  the  existence  of  another  consideration  of  a  contract 
of  guaranty  held  not  to  make  that  an  issue.  First  Nat,  Bank 
V.  Taylor,  516. 

USURY. 

Application  of  Payments.  Notwithstanding  a  contract  for  more 
than  five  per  cent,  per  month  interest,  held,  a  recovery  will  be 
denied  as  unconscionable,  where  the  money  loaned  has  been 
repaid  with  fifteen  per  cent,  interest    Carter  v.  West,  381. 

WITNESSES. 

1.  Competence — County  Attorney.  Under  Comp.  Laws  1907,  sees. 
3412,  3413,  the  county  attorney  held  a  competent  witness  in  a 
criminal  case.     State  v.  Oreene,  389. 

2.  Cross-examination  of  Accused— Scope.  Statement  of  general 
rule  under  Comp.  Laws  1907,  sees.  5012,  5015,  as  to  cross- 
examination  of  accused.    State  v.  Vance,  1. 

3.  Same.  Statement  of  scope  of  cross-examination  of  accused. 
State  V.  Vance,  1. 

4.  Same.  Certain  cross-examination  of  accused  held  beyond  the 
proper  scope  thereof.    State  v.  Vance,  1. 

6.  Same — Prrileoe — Waiver.  Defendant  in  a  criminal  case,  when 
taking  the  stand  as  a  witness,  held  not  to  waive  his  rights 
with  regard  to  testifying  against  himself,  so  as  to  allow  im- 
proper cross-examination.    State  v,  Vance,  1. 
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